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electric  current  beyond  the  100  feet  referred  to  in  section  62  of  the 
Transportation  Corporations  Law,  and  the  filing  and  posting  of  a 
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Flatbuah  Gas  Company  (rates  for  electricity  in  Twenty-ninth  ward  of 
Brooklyn),  In  the  matter  of  the  complaint  of  Samuel  Evans  Maires 
et  al.  against. 

Maximum  rate  for  electricity  increased  from  ei^ht  cents  to  ten 
cents  per  kilowatt  honr 81 

Long  Island  Bailroad  Company,  In  the  matter  of  the  hearing  on  the 
motion  of  the  Commission  with  regard  to  the  regulations,  practices, 
equipment,  appliances  and  service  of  said  railroad  company  and  its 
compliance  with  all  provisions  of  law,  orders  of  the  Commission  and 
franchise  and  charter  requirements. 

When  Pn!blic  Service  Commission  has  no  authority  to  permit  a 
railroad  company  to  discontinue  passenger  service  —  application 
denied   84 

Maires,  Samuel  £vans,  et  al.,  In  the  matter  of  the  complaint  of,  against 
the  Flatbush  Gas  Company  (rates  for  electricity  in  Twenty-ninth  ward 
of  Brooklyn). 
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power  of  gas  to  be  manufactured,  distributed  or  sold  by  it  in  the  Third 
ward  of  the  borough    of  Queens,  city  of  New  York. 

New  standard  of  measurement  conditionally  established  —  powers 
of  Commission  under  section  66,  subdivision  3,  Public  Service 
CommissionB  Law  91 
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Richmond,  State  of  New  York. 

The  pendency  of  an  action  for  partition  of  real  property  is  no 
reason  for  withholding  the  consent  of  the  Commission  to  an 
application  for  condemnation  in  a  proper  case 61 

Street  railroad  corporations  operating  electric  surface  cars  in  the  first 
district.  Hearing  on  motion  of  the  Commission  as  to  whether  such 
corporations  should  be  required  to  equip  their  cars  with  closed 
vestibules,  the  doors  of  such  vestibules  to  be  interlocked  with  the 
control  circuit  of  the  car  so  that  no  power  can  be  applied  to  the 
motors  while  the  rear  platform  doors  are  open d6 
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Bolivar,  Village  of,  Allegany  county,  Complaint  against  Empire  Gas  and 
Fuel  Company,  Ltd.,  as  to  proposed  increase  in  price  of  natural  gas 
furnished  to  customers,  also  supplemental  complaint,  and  also  com- 
plaint of  said  company  as  to  price. 

When  increased  rates  for  natural  gas  furnished  customers  by  a 
natural  gas  company  will  be  justified— the  reasonableness  of  the 
rate  per  cent  return  to  the  company  considered 99 

Boston  and  Maine  Railroad,  United  States  Railroad  Administration,  In 
the  matter  of  the  petition  of,  to  discontinue  the  Wayyille  and  Reynolds 
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Broadalbin  Electric  Light  and  Power  Company,  Complaint  of  A.  C.  Scrib- 
ner  and  others  against,  as  to  alleged  dangerous  condition  of  poles  and 
wire  lines. 

Where  there  is  a  fundamental  controversy  among  electricians  and 
engineers  as  to  the  effects  of  insulation^  the  Commission  will  not 
determine  such  controversy  123 

Burleson,  Postmaster-General,  and  New  York  Telephone  Company,  Com- 
plaint of  Board  of  Supervisors  of  Erie  county  against,  as  to  rates. 

The  statutory  provision  that  equal  rates  shall  be  charged  all 
patrons  of  the  same  class  does  not  apply  to  State,  municipal  or 
Federal  contracts 126 

Delaware  and  Hudson  Company,  Complaint  of  village  of  Granville,  Wash- 
ington county,  against,  asking  that  a  new  passenger  and  freight  sta- 
tion building  be  provided. 

Application  to  compel  a  railroad  to  make  certain  station  and 
terminal  improvements  at  Granville  suspended  by  the  taking 
over  of  such  railroad  by  the  Director-General  —  as  to  the  power 
of  the  Federal  Director-General  to  oust  and  exclude  State 
authorities  from  effective  jurisdiction  even  indirectly 103 

Delaware,  Lackawanna  and  Western  Railroad  Company  (as  lessee  of 
New  York,  Lackawanna  and  Western  Railway),  Application  of,  for 
consent  to  discontinue  its  stations  at  Horseheads  and  Painted  Post. 

Application  denied  190 
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Empire  Gas  and  Fuel  Company,  Ltd.,  Complaint  of  village  of  Bolivar, 
Allegany  county,  against,  as  to  proposed  increase  in  price  of  natural 
gas  furnished  to  customers,  also  supplemental  complaint,  and  also 
complaint  of  said  company  as  to  price. 

When  increased  rates  for  natural  gas  furnished  customers  by  a 
natural  gas  company  will  be  justified  —  the  reasonableness  of  the 
rate  per  cent  return  to  the  company  considered 90 
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son, Postmaster-General,  and  New  York  Telephone  Company,  as  to 
rates. 

The  statutory  provision  that  equal  rates  shall  be  charged  all 
patrons  of  the  same  class  does  not  apply  to  State,  municipal  or 
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Fiahkill  Electric  Railway  Company,  Complaints  against,  as  to  discon- 
tinuance of  reduced  rate  tickets  and  as  to  service;  also  suspension  of 
proposed  tariff. 

Fishkill  Electric  Railway  Company,  Petition  of,  for  approval  of  a  declara- 
tion of  abandonment  of  a  portion  of  its  constructed  route. 

Fishkill  Electric  Railway  Company,  Petition  of,  for  permission  to  increase 
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Where  a  deficiency  in  revenue  exists  in  the  management  of  a  rail- 
road, the  real  problem  is  to  find  and  fix  the  rates  that  would 
permit  the  most  people  to  ride  and  still  be  high  enough  to  cover 
costs  —  denial  of  application  for  leave  to  abandon  a  portion  of 
a  railroad 148 

Forest,  Fish  and  Game  Commissioner,  Request  of,  to  this  Commission  as 
to  fires  caused  by  sparks  from  locomotive  engines. 

The  greatly  increased  cost  of  oil  would  not  of  itself  justify  reliev- 
ing a  railroad  company  from  the  necessity  of  using  oil  engines 
within  the  Forest  Preserve  in  the  Adirondack  region  during  a 
portion  of  the  year  —  progress  made  of  late  years  in  fire  protec- 
tion insufficient  in  itself  to  cause  a  modification  of  the 
present  obligation  to  use  oil  engines  —  the  human  element  in 
operating  engines  must  be  considered  in  connection  with  the 
safety  of  the  forests 135 

Fuhrmann,  Louis  P.,  as  Mayor  of  Buffalo,  In  the  matter  of  complaint 
of,  against  Iroquois  Natural  Gas  Company  as  to  proposed  increase  in 
price  of  natural  gas. 

Insufficiency  of  evidence  to  establish  "capital  actually  expended'' 
—  when  capitalization  of  gas  leases  not  permitted  —  when  Fed- 
eral income  tax  not  allowed  as  a  deduction  from  income 209 
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Granville,  Village  of,  Washington  county,  Complaint  of,  against  The 
Delaware  and  Hudson  Company,  asking  that  a  new  passenger  and 
freight  station  building  be  provided. 

Application  to  compel  a'  railroad  to  make  certain  station  and  ' 
terminal  improvements  at  Granville  suspended  by  the  taking 
over  of  such  railroad  by  the  Director-General  —  as  to  the  power 
of   the  Federal   Director-General   to   oust   and   exclude   State 
authorities  from  effective  jurisdiction  even  indirectly 103 

Granville,  Village  of,  Washington  county,  Complaint  of  trustees  of, 
against  Granville  Electric  and  Gas  Company,  as  to  proposed  increases 
in  prices  of  gas  and  electricity  furnished  customers. 

An  increase  in  the  rates  of  a  gas  and  electric  company  sustained 
where  required  to  give  it  a  reasonable  margin  over  operating 
costs  to  say-  nothing  of  a  fair  return  on  its  investment 160 

Harrietstown,  Town  of,  Franklin  county.  In  the  matter  of  the  petition  of 
the  town  board  and  superintendent  of  highways  of,  under  section  dO 
of  the  Railroad  Law  for  a  determination  of  how  a  new  highway  shall 
cross  the  New  York  Central  Railroad  at  Lake  Clear  Junction. 

A  court  of  competent  jurisdiction  should  determine  legal  questions 
involved    193 

International  Railway  Company,  Petition  ofj  for  permission  to  increase 
passenger  fare  in  the  city  of  Lockport. 

Where  a  transportation  corporation  uses  its  own  private  right  of 
way  within  a  city  as  well  as  the  city  streets,  nevertheless  all 
the  passenger  operations  of  the  corporation  within  the  said  city 
should  be  considered,  whether  of  an  urban  or  interurban  char- 
acter, in  fixing  passenger  rates 115 

Iroquois  Natural  Gas  Company,  In  the  matter  of  proposed  schedules  of 
rates  fixed  by,  to  take  effect  January  1,  1918.    Order  to  show  cause. 

Insufficiency  of  evidence  to  establish  ''capital  actually  expended" 
—  when  capitalization  of  gas  leases  not  permitted  —  when  Fed- 
eral income  tax  not  allowed  as  a  deduction  from  income 209 

Kingston  Consolidated  Railroad  Company,  Petition  of,  under  subdivision 
1,  section  49,  of  the  Public  Service  Commissions  Law,  for  permission 
to  increase  passenger  fares. 

Application  granted  increasing  fares  to  six  cents 169 

La  Bastile  Lodge,  No.  494,  I.  0.  0.  F.,  Complaint  of,  against  Middleburgh 
and  Schoharie  Electric  Light,  Heat  and  Power  Company,  as  to  electric 
light,  heat  and  power  companies'  rates  being  definite. 

Rates  of  electric  light,  heat  and  power  companies  must  be  definite  — 
flat  rates  objectionable 97 


viii  Index 

PAOK 

Lawrence  Park  Heat,  Light  and  Power  Company,  Petition  and  supple- 
mental petition  of,  for  leave  to  exercise  certain  rights  and  privileges 
granted  to  it  hy  the  village  of  Bronxville,  also  for  order  dated  January 
21,  1919,  vacating  original  order  to  show  cause,  in  the  same  case,  made 
by  the  Commission  on  May  21,  19  IS. 

Order  upon  proof  that  applicant  herein  has  complied  with  recom- 
mendations previouily  made  by  the  Commission 122 

Melville,  L.  I.,  Complaint  of  residents  of,  and  others,  against  Huntington 
Railroad  Company,  as  to  discontinuance  of  service. 

Where  a  railroad  is  in  actual  operation  a  complaint  against  a 
threatened  discontinuance  of  the  entire  service  presents  no  issue 
where  the  matter  is  before  the  Supreme  Court 133 

Middleburgh  and  Schoharie  Electric  Light,  Heat  and  Power  Company, 
Complaint  of  La  Bastile  Lodge,  No.  494,  I.  O.  O.  F.,  against,  as  to  elec- 
tric light,  heat  and  power  companies'  rates  being  definite. 

Rates  of  electric  light,  heat  and  power  companies  must  be  definite  — 
flat  rates  objectionable 97 

Mumford,  Hamlet  of,  Monroe  county.  In  the  matter  of  the  complaint 
under  sections  71  and  72,  Public  Service  Commissions  Law,  of  residents 
of,  against  Tri-County  Natural  Gas  Company,  as  to  low  pressure  of 
natural  gas,  and  as  to  readiness-to-serve  charge  of  fifty  cents  a  month. 

Readiuess-to-serve  diarge  found  to  be  reasonable  —  complaint  as 
to  quality  of  service  held  open  pending  decision  by  Supreme 
Court   266 

Municipal  Gas  Company  of  the  city  of  Albany,  N.  Y.,  Application  of, 
for  leave  to  increase  gas  rates  in  Watervliet,  the  town  of  Green  Island, 
the  incorporated  village  of  Green  Island  and  the  town  of  Colonic,  all 
in  Albany  county. 

Order  fixing  maximum  rates  for  gas  for  fuel  and  for  light  based 
upon  an  agreement  entered  into  by  the  Municipal  Gas  Company 
of  Albany  and  certain  communities,  outside  of  said  city,  inter- 
ested in  such  rates  and  provisions  for  modification  of  said  order — 
determination  that  a  previous  order  be  modified  as  provided  in 
this  order  Ill 

New  York  Central  Railroad,  In  the  matter  of  the  petition  of  the  town 
board  and  superintendent  of  highways  of  the  town  of  Harrietstown, 
Franklin  county,  under  section  90  of  the  Railroad  Law,  for  a  determi- 
nation of  how  a  new  highway  shall  cross  said  railroad  at  Lake  Clear 
Junction. 

A  court  of  competent  jurisdiction  should  determine  legal  questions 
involved 193 

New  York  Central  Railroad,  United  States  Railroad  Administraticm,  In 
the  matter  of  the  petition  of,  under  section  54,  Railroad  Law,  for  con^ 
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sent  to  the  diaoontinuance  of  the  station  on  said  railroad  at  Carthage 
and  Copenhagen  Junction. 

Conv«nieiice  of  the  entire  travelinf  pnhlic  must  be  considered  as 
well  as  the  convenienoe  of  the  people  usins  a  particular  station— 
unnecessary  stops  should  be  eUminated — application  granted..  268^ 

New  Yoric  Central  Railroad,  United  States  Railroad  Administration, 
Petition  of,  for  consent  to  the  discontinuance  of  an  agent  at  the  Solyay 
passenger  station  on  the  Auburn  branch  of  the  said  railroad. 

Where  the  eacpense  of  the  maintenance  of  a  ticket  office  ia  ezcesslTe 
for  the  business  at  that  point  the  remedy  on  the  part  of  the  rail- 
road company  is  to  reduce  the  compensation  of  the  agent  rather 
than  to  discontinue  the  office  entirely 108 

Kew  York  Central  Railroad  —  United*  States  Railroad  Adminstration, 
Petition  of,  to  be  relieved  from  the  order  of  the  Commisaion  requiring 
the  use  of  oil-burning  locomotives  on  the  Adirondack  Division  during 
certain  months  of  the  year. 

Dhe  greatly  increased  cost  of  oil  would  not  of  itself  justify  relioT- 
ing  a  railroad  company  from  the  necessity  of  using  oil  engines 
within  the  Forest  Preserve  in  the  Adirondack  region  during  a  por- 
tion of  the  year  —  progress  made  of  late  years  in  fire  protection 
devices  insufficient  in  itself  to  cause  a  modification  of  the 
present  obligation  to  use  oil  engines  —  the  human  element  in 
operating  engines  must  be  considered  in  connection  with  the  safety 
of  the  forests i .  136 

li'ew  York,  Ontario  and  Western  Railway  Company,  Complaint  of  Phil- 
lipsport,  town  of  Mamakating,  Sullivan  comity,  against,  as  to  the  con- 
dition of  a  highway  bridge,  part  of  which  is  located  on  said  company's 
property. 

Where  it  la  uncertain  as  to  whether  a  town  or  a  railroad  company 
owns  the  land  on  which  a  highway  bridge  was  erected  over  the 
railroad  and  where  equity  would  require  both  parties  to  pay 
toward  the  replacement  or  maintenance  of  the  present  bridge, 
the  Commission  has  no  power  to  determine  such  question 129 

Kew  York  Telephone  Company  and  A.  S.  Burleson,  Postmaster-General, 
Complaint  of  Board  of  Supervisors  of  Erie  county  against,  as  to  rates. 

The  statutory  provision  that  equal  rates  shall  be  diarged  all  patrons 
of  the  same  class  does  not  apply  to  State,  municipal  or  Federal 
contracts  126 

Oswego  and  Syracuse  Railroad  (leased  to  and  operated  by  the  Delaware, 
Lackawanna  and  Western  Railroad  Company),  United  States  Railroad 
Administration,  In  the  matter  of  the  Petition  of  the  city  of  Syracuse, 
by  Richard  B.  Williams,  Jr.,  Commissioner  of  Public  Works,  under 
section  90,  Railroad  Law,  for  determination  of  how  new  extensions  of 
three  streets  in  said  city  shall  cross  said  railroad. 

When  highwajTS  crossing  industrial  switching  tracks  may  be  at 
grade    , 184 
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Owego  Gas  Liglit  Company,  In  the  matter  of  the  complaint  of  customers 
in  Ow^o  against^  as  to  proposed  increase  in  price  of  gas. 

Increase  in  rate  of  twenty-five  cents  per  z/)oo  cubic  feet  war- 
ranted      1D9 

Persbacker,  Herbert  C-,  and  others,  Complaint  of>  against  The  Callicoon 
Independent  Electric  Company,  Inc.,  asking  that  this  Commission 
revoke  the  permission  and  approval  granted  said  company  to  construct 
and  exercise  franchise. 

Public  Service  Commission  without  power  to  revoke  franchise. ...  179 

Phillipsport,  Town  of  Mamakating,  Sullivan  county,  Complaint  of,  against 
New  York,  Ontario  and  Western  Railway  Company,  as  to  the  condition 
of  a  highway  bridge,  part  of  which  is  located  on  said  company's  prop- 
erty. 

Where  it  is  uncertain  as  to  whether  a  town  or  a  railroad  company 
owns  the  land  on  which  a  highway  bridge  was  erected  over  the 
railroad  and  where  equity  would  require  both  parties  to  pay 
toward  the  replacement  or  maintenance  of  the  present  bridge, 
the  Commission  has  no  power  to  determine  such  question 129 

Rochester  and  Syracuse  Railroad  Company,  Inc.,  In  the  matter  of  sched- 
ule filed  with  this  Commission  October  25,  1918,  as  its  supplement  No. 
3  to  P.  S.  C. —  a  N.  Y. —  No.  8,  proposing  increased  fares  and  charges 
for  passenger  travel,  etc. 

Schedules  increasing  fare  validated 255 

Rowe,  Edgar,  of  Nassau,  Rensselaer  county,  Complaint  of,  against  Colum- 
bia and  Rensselaer  Telephone  and  Telegraph  Company,  as  .to  charge 
made  him,  in  addition  to  the  regular  monthly  rate,  for  certain  tele- 
phone calls. 

Complaint  sustained  and  company  ordered  to  amend  its  regulations.  188 

Scribner,  A.  C,  and  others.  Complaint  of,  against  Broadalbin  Electric 
Light  and  Power  Company,  as  to  alleged  dangerous  condition  of  poles 
and  wire  lines. 

Where  there  is  a  fundamental  controversy  among  electricians  and 
engineers  as  to  the  effects  of  insulation,  the  Commission  will 
not  determine  such  controversy 123 

Sullivan  Electric  Company,  Inc.,  Petition  of,  under  section  6S,  Public 
Service  Commissions  Law,  for  permission  to  construct  an  electric 
plant  in  a  -portion  of  the  town  of  Delaware,  Sullivan  county,  and  for 
approval  of  a  franchise. 

Application  denied 179 

Syracuse,  City  of,  In  the  matter  of  the  petition  of,  by  Richard  B.  Wil- 
liams, Jr.,  Commissioner  of  Public  Works,  under  section  90,  Railroad 
Law,  for  determination  of  how  new  extensions  of  three  streets  in  said 
city  shall  cross  the  Oswego  and  Syracuse  Railroad    (leased  to  and 
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operated  by  the  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany), United  States  Railroad  Administration. 

When  highways  crossing  industrial  switching  tracks  may  be  at 
grade    184 

Tri-County  Natural  Gas  Company,  In  the  matter  of  the  complaint,  under 
sections  71  and  72,  Public  Service  Commissions  Law,  of  residents  of 
the  hamlet  of  Mumford,  Monroe  county,  against,  as  to  low  pressure  of 
natural  gas,  and  as  to  readiness-to-serve  charge  of  fifty  cents  a  month. 

Readiness-to-serve  charge  found  to  be  reasonable  —  complaint  as  to 
quality  of  service  held  open  pending  decision  by  Supreme  Court. .  296 

United  States  Housing  Corporation,  by  H.  Frederick  Beck,  Works  Super- 
intendent, against  Niagara  Electric  Service  Corporation,  as  to  refusal 
to  connect  certain  buildings  because  meter  locations  are  not  according 
to  rulea 

Householder  has  right  to  place  his  meter  to  suit  himself  if  comply- 
ing with  company's  regulations 197 

United  States  Railroad  Administration,  Boston  and  Maine  Railroad,  In 
the  matter  of  the  petition  of,  to  discontinue  the  Wayville  and  Reynolds 
stations. 

Application  denied 206 

United  States  Railroad  Administration  —  New  York  Central  Railroad,  In 
the  matter  of  the  petition  of,  under  section  54,  Railroad  Law,  for  con- 
sent to  the  discontinuance  of  the  station  on  said  railroad  at  Carthage 
and  Copenhagen  Junction. 

Convenience  of  the  entire  traveling  public  must  be  considered  as 
well  as  the  convenience  of  the  people  using  a  particular  station  *- 
unnecessary  stops  should  be  eliminated  —  application  granted..  268 

United  States  Railroad  Administration,  New  York  Central  Railroad, 
Petition  of,  for  consent  to  the  discontinuance  of  an  agent  at  the  Solvay 
passenger  station  on  the  Auburn  branch  of  the  said  railroad. 

Where  the  expense  of  the  maintenance  of  a  ticket  office  is  excessive 
for  the  business  at  that  point  the  remedy  on  the  part  of  the  rail- 
road company  is  to  reduce  the  compensation  of  the  agent  rather 
than  to  discontinue  the  office  entirely 108 

United  States  Railroad  Administration  —  New  York  Central  Railroad, 
Petition  of,  to  be  relieved  from  the  order  of  the  Commission  requiring 
the  use  of  oil-burning  locomotives  on  the  Adirondack  Division  during 
certain  months  of  the  year. 

The  greatly  increased  cost  of  oil  would  not  of  itself  justify  reliev- 
ing a  railroad  company  from  the  necessity  of  using  oil  engines 
within  the  Forest  Preserve  in  the  Adirondack  region  during  a  por- 
tion of  the  year  —  progress  made  of  late  years  in  fire  protection 
devices  insufficient  in  itself  to  cause  a  modification  of  the 
present  obligation  to  use  oil  engines  —  the  human  element  in 
operating  engines  must  be  considered  in  connection  with  the  safety 
of  the  forests 135 
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United  States  Railroad  Administration  —  New  York  Central  Railroad 
Company,  Petition  of,  imder  section  64  of  the  Railroad  Law,  for  con- 
sent to  discontinuance  of  an  agent  at  Lewiston  Heights  Station,  on  its 
railroad  in  the  southeasterly  outskirts  of  the  village  of  Lewiston. 

Application  denied  166 

United  States  Railroad  Administration,  Oswego  and  Syracuse  Railroad 
(leased  to  and  operated  by  the  Delaware,  Lackawanna  and  Western 
Railroad  Company) ,  In  the  matter  of  the  petition  of  the  city  of  Syra- 
cuse, by  Richard  B.  Williams,  Jr.,  Commissioner  of  Public  Works, 
imder  section  90,  Railroad  Law,  for  determination  of  how  new  exten- 
sions of  three  streets  in  said  city  shall  cross  said  railroad. 

When  hisfaways  crossing  industrial  switching  tracks  may  be  at 
grade   184 

Warerly,  Gas  Light  Company  of.  In  the  matter  of  the  complaint  of 
twenty-seven  customers  of,  against  said  company,  under  sections  71  -and 
72  of  the  Public  Service  Commissions  Law,  as  to  increase  in  price  of 
manufactured  gas  and  as  to  service  charge. 

Reasonable  increase  in  rates — complaint  dismissed 261 

Westchester  Street  Railroad  Company,  Petition  of,  for  approval  of  the 
exercise  of  rights  under  amendments  to  certain  franchises  of  said  com- 
pany from  municipalities;  also  as  to  filing  passenger  tariff  on  short 
notice. 

Appplication  granted  to  a  street  railway  for  permission  to  establish 
rate  zones  approved  by  the  local  authorities Id9 

Yonkers  Railroad  Company,  In  the  matter  of  the  petition  of,  under  sec- 
tion 1S4,  Railroad  Law,  for  approval  of  a  declaration  of  abandonment 
of  portions  of  its  constructed  route  and  franchises. 

Application  for  the  abandonment  of  the  Hastings  line  granted 201 

EDUCATION  DEPARTMENT 

Ballston,  Town  of,  6feiratoga  county,  Appeal  of  James  M.  Cleary,  from  the 
refusal  of  District  No.  9  of  said  town,  to  pay  academic  tuition. 

Where  a  pupil  may  ^be  furnished  with  advanced  instruction  in  her 
own  district  school,  the  district  cannot  be  required  to  pay  for  her 
instruction  in  another  district 276 

Carlton,  Town  of^  Orleans  county,  Appeal  of  Homer  I.  Raymond,  from  the 
refusal  of  District  No.  1  of  said  town  to  provide  transportation. 

Where  a  district  through  dissolution  and  annexation  has  received 
considerable  addition  to  its  assessed  valuation  and  revenues 
derived  therefrom  by  taxation,  it  has  the  obligation  of  furnishing 
suitable  conveyance  to  the  pupils  of  the  annexed  territory  who 
are  required  to  travel  an  excessive  distance  to  and  from  sdbool. .  284 
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Cato,  Town  of,  Cayuga  county,  Appeal  from  the  refusal  of  Union  Free 
School  District  No.  5,  of  said  town,  to  provide  transportation  for  cer- 
tain pupils  of  said  district. 

A  school  diatiict  receiving  the  benefits  of  annexed  territory  and  of 
a  district  quota  formerly  paid  to  a  dissolved  district  must  furnish 
snitaVle  means  of  transportation  for  the  pupils  residing  therein. .  282 

Cleary,  James  M.,  Appeal  of,  from  the  refusal  of  District  No.  9,  town  of 
Ballston,  Saratoga  county,  to  pay  academic  tuition. 

Where  a  pupil  may  be  furnished  with  advanced  instruction  in  her 
own  district  school,  the  district  cannot  be  required  to  pay  for  her 
instmctien  in  another  district 276 

Kortright  and  Meredith,  Towns  of,  Delaware  county,  In  the  matter  of  the 
appeal  from  the  action  of  special  district  meetings  held  in  district 
No.  11. 

District  meetings-* illegal  votes — evidence  —  transportation  of 
children  Wl 

liberty,  Town  of,  Sullivan  county.  In  the  matter  of  the  appeal  for  the 
transfer  of  certain  academic  pupils  from  said  town  to  the  High  School 
maintained  in  the  town  of  Callicoon,  and  the  payment  of  their  tuition. 

Claim  for  relief  based  upon  provisions  of  former  **  Township  School 
Law  "—appeal  dismissed 289 

Little,  Margaret  F.,  In  the  matter  of  the  application  of,  to  have  her  name 
placed  upon  the  active  list  of  public  school  teachers  employed  by  the 
board  of  education  of  the  city  of  Cohoes,  in  order  that  she  may  make 
application  for  retirement  upon  an  annuity  as  provided  by  law. 

Teachers  —  leaves  of  absence  —  pensions  —  powers  of  superintend- 
ents of  local  boards  —  dty  of  Cohoes— Laws  of  xgo8,  chapter 
333,  Laws  of  19x5,  chapter  130,  State  Constitution,  article  3,  §  aS, 
article  8,  §  xo 301 

Meredith  and  Kortright,  Towns  of,  Delaware  county.  In  the  matter  of  the 
appeal  from  the  action  of  special  district  meetings  held  in  district 
No.  11. 

District  meetings  ^  illegal  Totea  —  evidence  —  transportation  of 
children  291 

Newstead,  Erie  county.  In  the  matter  of  the  contract  for  the  instruc- 
tion of  the  children  of  school  district  No.  1,  in  said  town. 

A  contract  for  the  instruction  of  the  children  of  a  school  district 
in  the  elementary  branches  in  a  union  free  school  of  another  dis- 
trict will  not  be  approved  unless  provision  is  made  for  the  proper 
conveyance  of  such  children 271 
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Raymond,  Homer  I.,  Appeal  of,  from  the  refusal  of  District  No.  1,  town 
of  Carlton,  Orleans  county,  to  provide  transportation. 

Where  a  ^strict  through  dissolution  and  annexation  has  received 
considerahle  addition  to  its  assessed  valuation  and  revenues 
derived  therefrom  hy  taxation,  it  has  the  obligation  of  furnishing 
suitable  conveyance  to  the  pupils  of  the  annexed  territory  who 
are  required  to  -travel  an  excessive  distance  to  and  from  sdiool. .  284 

Rotterdam,  Town  of,  Schenectady  county,  In  the  matter  of  the  application 
of  the  trustees  of  common  school  district  No.  11,  for  the  ratification 
and  confirmation  of  the  proceedings  relative  to  the  issuance  of  school 
district  bonds  of  said  district. 

Common  school  district  bonds  —  subdivision  5  of  section  480  of  the 
Education  Law  applies  to  the  limitation  of  the  number  of  annual 
instalments  and  not  to  the  extension  of  payment  beyond  the 
twenty-year  period    204 

Saranac,  Town  of,  Clinton  County,  Appeal  from  the  acts  of  the  Board  of 
Education  of  Union  Free  School  District  No.  2,  of  said  town. 

Where  a  school  house  has  been  properly  condemned  as  wholly  unfit 
for  use  and  not  worth  repairing  and  the  district  has  failed  to  act 
the  school  board  thereof  should  be  sustained  in  renting  temporary 
quarters    278 

Stockton,  Chautauqua  county,  In  the  matter  of  the  appeal  from  the  dis- 
solution of  district  No.  10,  and  annexation  of  its  territory  to  district 
No.  7  of  said  town. 

Consolidation  of  districts  approved 287 

Tioga,  Tioga  county,  In  the  matter  of  the  appeal  of,  relative  to  the 
transportation  of  children  residing  in  school  district  No.  8. 

Obligation  of  a  consolidated  district  in  a  town  to  provide  necessary 
transportation  for  the  pupils  from  one  of  the  former  districts. .  274 

ATTORNEY-GyBXERAL 

Civil  Service  Commission,  In  the  matter  of  construing  Rule  XVI,  sub- 
division 1  of,  relating  to  the  reinstatement  of  civil  employees  who 
have  been  in  war  work. 

Computing  limitation  of  time  for  reinstatement  —  war  work  . . .  372 

Constitution-  of  the  State  of  New  York,  In  the  matter  of  construing 
article  VIII,  section  10  of,  and  also  the  -General  Municipal  Law,  sec- 
tion 77,  as  to  the  limitations  of  the  right  of  a  city  to  pledge  its  credit 
under  a  bond  issue  for  the  erection  of  a  memorial  building  for  certain 
purposes. 

A  city  cannot  pledge  its  credit  under  a  bond  issue  for  the  purpose 
of  erecting  a  memorial  building  in  which  veterans  will  have  a 
permanent  and  absolute  right  to  the  apportionment  of  rooms 
and  accommodations 337 
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County  Law,  section  35,  and  Town  Law,  section  170,  Construction 
of,  as  to  the  division  of  towns  and  the  expenses  incident  to  such 
division. 

Freeholders  who  have  svcceasfully  applied  for  a  division  of  a  town 
cannot  be  aUowed  legally  to  charge  their  expenses  against  the 
towns  affected  by  such  division 363 

Election  Law,  In  the  matter  of  construing  section  190  of,  in  connection 
with  the  County  Law,  section  12,  subdivision  5,  as  amended  by 
chapter  358,  Laws  of  1914,  in  relation  to  the  salary  of  election  com- 
missioners. 

The  powen  of  boards  of  supervisors  in  establishing  salaries  of 
commissioners  of  election  are  limited  by  section  190  of  the  Elec- 
tion Law 317 

Federal  War  Revenue  Act  of  October  3,  1917,  In  the  matter  of  construing 
chapter  63,  section  700  (40  Stat.  348,  U.  S.  Comp.  St.  6300^-a)  of, 
relative  to  ball  games  and  dances  given  in  State  armories,  for  admis- 
sion to  which  a  charge  is  made. 

Ball  games  and  dances  held  in  State  armories  under  the  auspices 
of  and  for  the  benefit  of  military  organizations  quartered  therein 
are  not  exempt  from  the  war  tax  on  entertainments 334 

General  Business  Law,  section  32,  In  the  matter  of  licensing  as  peddlers 
under  the  provisions  of,  of  soldiers,  sailors  and  marines  who  have 
served  in  the  World  War  and  are  now  relieved  from  active  duty  but 
subject  to  recall. 

Status  of  men  who  have  served  in  the  World  War  and  have  been 
relieved  from  active  duty  and  placed  upon  a  retired  list,  subject 
to  being  recalled  into  active*  service  at  any  time  before  the  expi- 
ration of  their  respective  enrollments,  are  within  the  meaning  of 
the  term  ''honorably  discharged''  as  indicated  in  section  3a  of 
the  General  Business  Law 367 

General  Municipal  Law,  In  the  matter  of  construing  section  77  of,  as 
affected  by  article  VIII,  section  10,  of  the  State  Constitution,  relative 
to  the  limitations  of  the  right  of  a  city  to  pledge  its  credit  under  a 
bond  issue  for  the  erection  of  a  memorial  building  for  certain 
purposes. 

A  city  cannot  pledge  its  credit  under  a  bond  issue  for  the  purpose 
of  erecting  a  memorial  building  in  which  veterans  will  have  a 
permanent  and  absolute  right  to  the  apportionment  of  rooms  and 
accommodations    337 

Highway  tLaw,  In  the  matter  of  construing  section  130,  subdivision  8  of, 
in  relation  to  the  duties  of  the  Highway  Commission  in  directing  dispo- 
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sition  of  moneys  earned  under  contracts  for  work  performed  under  cer- 
tain specific  circumstances. 

Where,  under  subdivision  8  of  section  130  of  the  Highway  Law,  the 
State  has  retained  xo  per  cent  of  moneys  due  a  contractor  on 
.  earned  estimates,  such  moneys  may  be  applied  to  the  completion 
of  the  contract,  or,  where  the  same  is  abandoned,  to  the  payment 
of  the  second  contractor  to  whom  the  uncompleted  work  is 
awarded  —  where  assignments  of  moneys  due  on  estimates  were 
made  before  the  contract  was  abandoned  or  abrogated  by  the 
Commissioner  of  Highwa3rs,  such  assigned  moneys  cannot  be 
applied  by  the  State  toward  the  completion  of  the  contract,  but 
should  be  paid  in  their  priority  to  the  assignees  —  before  any 
moneys  are  paid  over  under  any  such  assignment,  howeyer,  an 
order  of  the  County  Court,  in  proceedings  supplementary  to  execu- 
tion discharging  the  liens  filed  against  moneys  due,  and  directing 
the  payment  of  such  moneys  to  such  receiver,  filed  subsequent  to 
the  assignment  of  moneys  due,  shall  be  formally  vacated  and  set 
aside 3£6 

Military  Law^  In  the  matter  of  construing  section  77  of,  as  to  the  status 
of  officers  of  the  National  Guard  on  discharge  from  the  U.  S.  Army. 

Officers  of  the  National  Guard  up  to  and  including  the  rank  of 
colonel  drafted  into  the  army  thereby  cease  to  be  members  of  the 
National  Guard  —  the  status  of  National  Guard  officers  of  a  rank 
higher  than  colonel  is  that  of  officers  on  the  reserve  list 352 

Military  Law,  In  the  matter  of  construing  section  210  of,  relating  to  the 
pay  of  officers. 

An  officer  aocepting  pay  without  protest  waives  claim  to  higher 
pay    377 

Military  Law,  In  the  matter  of  construing  section  223  of,  as  to  the  pay 
of  militiamen  injured  in  service,  and  as  to  disability  insurance. 

Right  of  a  member  of  the  New  York  Guard,  injured  in  the  per- 
formance of  lawfully  ordered  military  duty,  to  receive  pay  from 
the  State,  although  he  has  received  disability  insurance  from  an 
insurance   company    341 

Oneida,  City  of,  In  the  matter  of  construing  section  52  of  the  charter  of, 
said  charter  being  chapter  648  of  the  Laws  of  19^11,  in  relation  to  des- 
ignating a  certain  newspaper  as  official  representative  of  the  Repub- 
lican   party. 

Restrictions  upon  the  common  council  of  Oneida  under  the  charter 
of  that  city  as  to  designation  by  it  of  official  newspapers  of  the 
said  city  346 

Penal  Law,  In  the  matter  of  construing  section  2154  of  —  motion  pic- 
tures —  ordinances  —  veto  by  the  mayor. 

In  the  city  of  Jamestown  the  mayor  retains  his  charter  power 
to  veto  an  ordinance  permitting  or  prohibiting  motion  pictures 
on  Sunday   379 
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Public  Officers  Law,  In  the  matter  of  construing  section  11  of ,  as  to  the 
liability  of  the  county  for  the  premium  paid  by  a  deputy  sheriff  to  a 
surety  company  upon  his  appointment  to  such  office. 

A  connty  ia  not  liable  for  the  expense  incurred  by  a  deputy  sheriff 
for  procuring  a  surety  company  4N>nd  in  oannection  with  hia 
appointment  as  a  deputy  sheriff 310 

Public  Officers  Law,  In  the  matter  of  construing  sections  3  and  5  of,  as 
to  extending  the  existence  of  a  legislative  committee  beyond  the  time 
fixed  for  a  report. 

A  legislative  committee  created  by  joint  resolution  of  the  Senate 
and  Assembly  may  have  its  existence  prolonged  by  similar  joint 
resolution  even  after  the  time  fixed  for  the  committee's  report  — 
on  ceasing  to  be  a  member  of  the  Legislature,  however,  one 
ceases  to  be  a  member  of  any  legislative  committee 949 

Real  Property  Law,  In  the  matter  of  the  constitutionality  of  a  proposed 
amendment  to  section  429  of,  in  relation  to  the  Torrens  system  of  regis- 
tering titles  to  real  estate.  The  proposed  amendment  is  the  taking 
out  from  that  section  the  limitation  that  judgments  shall  be  paid  only 
from  the  assurance  fund  contributed  by  registrants  of  title  and  to  make 
the  county  liable  to  meet  any  dilims  after  the  exhaustion  of  the  assur- 
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Messaqb  From  thb  Govebnob  Tbansmitting  Report  of 
Reconstruction  Commission  on  Military  Training  fob 
Boys 

(Transmitted  to  the  Legislature  April  7,  1910) 

To  the  Legislature: 

Immediatdy  after  its  appointment,  I  requested  the  Recon- 
Ktruction  Commission  to  make  a  study  of  the  question  of  Military 
Training  for  boys  under  18  years  of  age.  The  Commission  went 
very  thoroughly  into  the  question,  and  the  following  is  their 
report: 

Inteoduction 

The  Committee  on  Education  of  the  Reconstruction  Commis- 
sion has  held  nine  hearings  on  the  subject  of  military  training  for 
boys  16,  17  and  18  years  of  age.  At  these  meetings  opinions  and 
suggestions  from  many  organizations  and  individuals  were  re- 
ceived, and  several  representatives  were  sent  from  some  of  these 
organizations.    The  list  of  those  heard  includes  the  following: 

MUitary  Training  Commission, 

State  Inspector  of  Physical  Training  for  the  Military  Train- 
ing Commission, 

Vocational  Bureau  of  the  Military  Training  Commission, 

War  Department, 

G^ieral  Staff  Corps  —  Committee  on  Education, . 

Adjutant-General  of  the  State  of  New  York, 

National  Guard  of  the  State  of  New  York, 

Boy  Scouts  of  America, 

State  Department  of  Education, 

Board  of  Education, 

Assistant  Director  of  Physical  Training  of  New  York 
Schools, 

Education  Committee  of  the  Y.  M.  C.  A., 

Collie  of  the  City  of  New  York, 
(9ka!ib  Dm.  Bara.— Vox.  19       1 
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Bureau  of  Educational  Proceedings, 
City  Club  Committee  on  SchooU, 
Chamber  of  Commerce, 

Americanization   Survey  of  the   Carnegie   Corporation  of 
New  York. 
Ab  a  result  of  these  hearings  the  Committee  desires  to  present 
a  statement  and  certain  recommendations. 

Education  To-Day 

There  is  nothing  which  has  arisen  out  of  the  war  so  profound 
and  likely  to  be  so  increasingly  important  to  the  public  mind  as 
the  question  of  education  and  vocational  guidance.  We  should, 
therefore,  ask  what  is  the  purpose  of  education  to-day,  during  the 
reconstruction  period  of  our  nation,  and  what  has  technical  mili- 
tary training  with  its  manual  of  arms  and  its  drill  to  contribute 
to  modem  schools  of  the  kind  that  are  beginning  to  shape  them- 
selves in  the  United  States.  Strictly  technical  military  training 
is  defined  in  the  report  of  the  New  Jersey  Commission  on  Mili- 
tary Training  as  "  instruction  which  includes  exercises  of  a 
highly  specialized  character,  and  which  aims  at  specific  purposes. 
Military  training  must  aim  at  military  service."  We  must 
inquire,  therefore,  what  this  has  to  give  to  the  education  of  our 
youths. 

Aim  of  Education 

Education,  in  the  last  analysis,  may  be  said  to  have  a  two- 
fold purpose: 

1.  The  attainment  of  a  perfect  physical  development  in  the 
man  or  woman  who  represents  the  finished  product  of 
our  educational  system. 

2.  The  development  of  the  highest  type  of  citizenship  in 
these  men  and  women. 

What  is  Citizenship? 

The  Committee  presenting  this  report  has  been  instructed  to 
consider  only  the  problem  of  boys  under  19.  namely  all  boys  16, 
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17  and  18  years  of  age.  In  the  following  discussion^  only  facts 
and  arguments  pertaining  to  those  ages  will  be  presented.  We 
asky  therefore,  what  qualities  should  be  evolved  in  boys  during 
this  period  in  order  to  produce  the  best  citizens.  Obviously  the 
boy  citizen  must  possess  certain  mental,  moral  and  physical 
requirements.  Intellectually  he  should  develop  an  alert  mind;  he 
should  be  a  good  mixer  and  have  a  democratic  attitude  toward 
his  boy  world  on  the  basis  of  simple  human  fellowship.  As  a 
citizen,  his  moral  obligations  involve  primarily  self-control,  obedi- 
ence to  properly  constituted  authority,  a  group  spirit  as  contrasted 
with  mere  gregarious  instincts,  and  finally  a  spirit  of  service 
to  the  State  as  contrasted  with  mere  egotism  and  self-preserva- 
tion. Physically  his  qualifications  may  be  most  easily  summed 
up  in  the  phrase  "  a  sound  body." 

These  mental,  moral  and  physical  characteristics  are  to  help 
him  perform  the  duties  of  citizenship  which  cover  both  civil  and 
militaiy  Ufa  It  is  obvious,  however,  that  the  civil  duties  of  a 
citizen  claim  more  time  and  strength  than  the  military  duties, 
except  in  rare  —  and  in  the  future  more  rare  —  periods  of  war. 

This  Militabt  Training  Law  Versus  Universal  Military 

Training 

The  Committee  desires  to  emphasize,  at  the  outset,  the  fact 
that  this  report  deals  only  with  military  training  for  boys  16,  17 
and  18  years  of  age.  This  has  no  connection  whatever  with  the 
problem  of  universal  military  service  for  boys  beyond  that  age. 
The  abolition  of  the  law  under  discussion  would  in  no  way  aflFect 
the  establishment  of  military  service  for  older  boys.  Many  indi- 
viduals and  organizations  which  approve  of  later  military  service, 
have  gone  on  record  as  opposed  to  technical  military  training  for 
boys  of  16,  17  and  18  years  of  age.  Military  training  is  not  given 
to  boys  of  this  age  in  Switzerland  where  the  system  of  general 
military  training  is  acknowledged  to  be  so  good.  Indeed,  even  in 
Qermajij  boys  of  this  age  are  not  so  trained. 


Stats  Depastmxnt  Rkfobts 


[Vol.  19]  Transmitted  to  the  LegUlature  April  7,  1919 


M iLiTASY  Tbaining  Law  —  What  It  Is 

With  these  necessaiy  qualifications  for  citizenship  in  mind  as  a 
goal^  let  us  inspect  the  military  training  law  that  we  may  judge 
of  its  eflFectiveness.  What  does  this  law  prescribe  for  boys  16,  17 
and  18  years  of  age?  It  gives  to  the  Military  Training  Com- 
mission the  following  powers: 

1.  To  recommaid  to  the  Begents  a  program  of  physical 
training  for  all  schools. 

2.  To  prepare  a  course  of  military  training  for  all  boys  in 
the  State  16,  17  and  18  years  of  age. 

8.  To  inspect  physical  and  military  training. 

4.  To  subscribe  rules  for  compulsory  attendance  at  periods 
of  military  training. 

6.  To  regulate  individual  exemptions  from  military  training. 

6.  To  maintain  courses  of  instruction  for  teachers  and  phys- 
ical instructors  and  cooperate  with  colleges  and  Federal 
authorities  in  maintaining  courses. 

Aim  of  the  Law 

Evidently  the  purpose  of  the  law  is  to  give  definite  technical 
military  instruction  and  adequate  physical  education  to  all  boys 
of  the  specified  age  in  the  State  with  the  exception  of  certain 
groups  that  were  given  exemption  on  the  ground  that  they  were 
engaged  in  an  industry  essential  to  the  State.  There  are  800,000 
boys  over  16  and  under  19  in  the  State. 

Motive  fob  Framing  the  Law 

The  question  as  to  the  motive  for  the  framing  of  such  a  law 
is  more  difficult  to  answer.  Was  the  controlling  consideration 
the  exigency  of  the  war,  or  did  the  State  intend  to  establish  a 
novel  and  permanent  policy  of  giving  military  training  to  adoles- 
cent lads?  If  this  law  was  framed  for  the  exigency  of  war,  its 
use  is  over*  If  its  purpose  was  to  establish  a  permanent  policy, 
we  should  ask  how  far  it  has  fulfilled  that  purpose. 
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Scope  of  the  Law 

The  law,  as  administered,  prescribes  technical  military  drill 
lasting  one  and  a  half  hours  a  week,  and  giyen  in  an  armory. 
Is  this  enough  to  develop  the  physique  of  the  boy,  and  to  teach 
any  adequate  knowledge  of  the  technique  of  military  drill? 
Again,  does  this  reach  all  of  the  people  intended.  There  are 
800,000  boys  of  the  specified  age  in  the  State  of  New  York. 

Exemptions 

All  boys,  however,  engaged  in  an  industry  which  is  considered 
essential  to  the  State  are  exempt  from  the  operation  of  this  law. 
This  exemption  applies  to  a  larger  number  of  boys  than  might  be 
expected.  As  a  matter  of  fact,  the  Military  Training  Commisr 
sion  reported  that  training  is  being  given  to  only  77,000  boys. 
This  means  that  the  law,  at  present,  reaches  less  than  one-third 
of  thoee  whom  it  is  intended  to  reach.  Furthermore,  it  is  just 
these  boys  who  are  in  industry  who  need  the  best  care  physically. 
And  they  are  the  very  ones  who  receive  no  benefit  from  the  law. 
The  Commission  reports  that  they  have  thus  far  enrolled  200,000 
out  of  the  300,000  boys  of  the  specified  age  in  the  State.  One 
hundred  and  seventy  thousand  of  these  200,000  are  employed. 
These  working  boys  may  file  an  application  for  exemption,  which 
is  granted  by  the  ^Military  Training  Commission  if  the  industry 
is  considered  to  be  one  essential  to  the  State.  Since  training  is 
heixLg  given  to  only  77,000  boys  out  of  an  enrollment  of  200,000, 
it  is  evident  that  123,000  boys  are  exempt  for  some  reason. 
Undoubtedly  most  of  these  exemptions  are  cases  of  employed  boys. 
In  other  words,  it  appears  that  about  123,000  out  of  170,000 
employed  boys  receive  no  training  under  the  law.  The  Military 
Training  Commission's  Vocation  Bureau  sent  out  a  questionnaire 
for  the  enrollment  of  all  boys  16,  17  and  18  years  of  age.  One 
hundred  and  seventy  thousand  replies  have  been  received  thus 
far.  The  questionnaire  contained  42  questions  dealing  with  the 
education  of  these  boys  —  both  mental  and  physical  —  and  with 
their  success  and  their  ambitions  in  industrial  life.  The  chief 
value  of  the  questionnaire  is  the  great  influence  it  should  have 
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on  our  estimate  of  education  for  these  and  for  future  boys, 
especially  on  the  problem  of  giving  education  which  shall  fit 
them  for  industry.  It  is  evident  that  such  data  properly  belongs  to 
the  Department  of  Education  rather  than  to  any  department 
Arliose  functions  are  military  in  character. 

Administration  of  the  Law 

The  Military  Training  Law  is  administered  by  the  Military 
Training  Commission.  The  instructors  are  usually  army  officers. 
The  boys  are  sent  to  the  armories  to  receive  training. 

The  exponents  of  the  Military  Training  Law  claim  certain 
Bpecific  advantages  for  this  method  of  physical  training. 

ARouMEin^B  IK  Favor  of  the  Military  Training  Law 

These  may  be  summed  up  under  three  headings:  First.  This 
form  of  training  is  already  established  and,  therefore,  provides 
some  immediate  definite  relief  which  they  say  is  better  than 
unfinished  plans  for  the  future.  The  opponents  of  the  law,  on 
the  other  hand,  claim  that  the  present  law  is  inadequate  and 
should,  therefore,  be  changed  even  at  the  cost  of  loss  of  time. 
Second.  Those  who  favor  the  present  military  training  law  claim 
that  it  gives  the  only  suitable  and  adequate  preparation  for  the 
duties  of  the  soldier,  in  time  of  war.  Two  answers  are  given  to 
this  point  by  those  who  oppose  the  law.  In  the  first  place,  they 
say,  we  may  justly  assume  that  wars  are  becoming  less  frequent 
and,  therefore,  the  military  duties  of  the  citizen  relatively  less 
important.  In  the  second  place,  the  opponents  of  the  law  state 
that  even  though  technical  military  training  may  be  necessary 
for  boys  over  18  years  of  age,  such  training  is  not  the  best  prepa- 
ration when  given  during  the  ages  of  IC  to  18,  inclusiva  Third. 
The  third  advantage  claimed  by  those  who  favor  the  law,  is  the 
fact  that  this  training  teaches  the  boy  that  he  owes  a  service  to 
the  State.  Those  who  oppose  the  law  claim  that  the  idea  of  serv- 
ice to  the  State  may  be  inculcated  equally  well  by  other  methods 
—  a  few  weeks  in  a  summer  camp,  for  instance,  where  the  boys 
wore  the  uniform  of  the  State  and  were  being  trained  by  and  for 
the  Stata 
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Abouments  Against  the  Militaby  Tbaiking  Law 

The  objections  usually  advanced  against  the  Militaiy  Train- 
ing Law  as  it  now  exists  are  nine  in  number,  and  may  be  sum- 
marized as  follows:  1.  Present  training  interferes  needlessly 
with  the  regular  school  curriculum  because  it  is  administered  by 
outside  officials,  representing  a  difiFerent  department  of  the  State. 
If  physical  training  were  in  the  hands  of  the  Department  of 
Education,  adjustments  could  be  made  in  the  time  schedule  which 
would  save  much  time  and  which  are  now  impossible.  Under 
the  present  plan,  the  training  is  given  at  the  convenience  of  the 
Military  Training  Commission.  This  is  bad  from  two  points  of 
view.  In  the  first  place,  the  principle  of  double  or  divided 
authority  is  pernicious  in  itself.  In  the  second  place,  the  prac- 
tical interruptions  in  the  school  work,  due  to  a  clash  of  schedules 
are  wasteful.  This  could  be  avoided  if  the  work  were  all  under 
the  control  of  one  department.  Boys  are  sent  to  the  armories 
when  they  are  most  needed  at  school.  Time  is  wasted  going  back 
fliid  forth.  The  result  of  this  arrangement  is  an  increase  in  red 
tape  and  a  decrease  in  efficiency.  2.  The  kind  of  obedience  which 
is  fostered  in  military  training  is  not  the  kind  that  lasts.  It  is 
a  temporary  subjection  of  the  will,  which  often  leads  to  greater 
disobedience  when  direction  is  remove<l.  Obedience  is  splendid 
when  it  is  freely  rendered  or  motivated,  as  in  the  case  of  war, 
when  a  man  puts  his  will  into  submission  because  he  wants  to 
serve  to  the  best  of  his  ability.  As  soon  as  the  motive  disap- 
pears, obedience  becomes  irksome.  We  find  that  students  who 
have  attended  military  schools  often  react  when  the  influence 
commanding  obedience  is  removed.  3.  The  training  given  lasts 
one  and  a  half  hours  a  week.  This  is  too  brief  to  be  adequate 
either  for  physical  development  or  for  military  knowledge.  If 
the  training  is  inadequate,  obviously  the  time  thus  spent  is 
wasted.  4.  For  this  kind  of  training  the  teachers  are,  and  must 
be,  army  officers.  These  men  have  rarely  had  any  pedagogical 
training.  They  are  not  really  fitted  to  train  young  boys,  since 
they  lack  technical  skill  in  imparting  knowledge  to  boys,  and  since 
they  usually  represent  an  atmosphere  of  sternness  and  formality 
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which  modem  education  authorities  avoid  for  adolescent  students. 
5.  The  cost  of  administering  the  Military  Training  Law  last  year 
was  $354,000,  and  yet  it  reached  less  than  one-third  of  the  boys 
intended  to  be  benefited.  This  is  too  large  a  sum  for  such  small 
results,  as  are  being  obtained.  6.  The  system  of  exemptions  is 
bad,  as  was  explained  above.  The  extent  of  these  exemptions 
renders  the  scope  or  the  law  narrow,  covering  not  more  than 
one-third  of  the  field  intended.  7.  Those  who  oppose  the  law, 
present  data  to  the  effect  that  the  monotony  of  military  drill  so 
bores  the  boys  that  they  become  surfeited  with  things  military 
and  thus  the  law  defeats  its  own  ends.  This  is  borne  out  by  the 
fact  that  the  National  Guard  has  discontinued  its  cadet  corps  for 
boys  of  this  age,  on  the  ground  that  training  at  this  period  does 
not  stimulate  their  enthusiasm  for  military  life,  but,  on  the  con- 
trary, deadens  their  interest  in  all  things  military  because  of 
its  monotony.  8.  Militaiy  drill,  its  opponents  claim  does  not 
give  good  physical  training.  When  men  of  the  National  Guard 
were  first  mustered  into  service,  30  per  cent  had  to  be  discharged 
as  physically  unfit.  Yet  these  men  had  had  military  training. 
9.  The  New  Jersey  Commission  on  Military  Training  said  "  it 
is  specially  significant  that  none  of  the  great  nations  of  Europe 
in  which  the  military  service  of  adults  has  been  universal  and 
compulsory,  and  which  have  shown  phenomenal  efficiency  in  the 
present  war,  has  thought  it  necessaiy  to  resort  to  the  military 
training  of  its  boys.  Even  the  federal  military  system  of  Switzer- 
land, which  exacts  compulsory  service  from  men  over  20  years  of 
age,  and  which  is  looked  upon  with  much  favor  as  being  peculiarly 
adapted  to  a  republican  form  of  government,  does  not  impose 
compulsory  training  upon  school  boys."  Those  favoring  the  law 
as  it  stands,  presented  no  definite  or  adequate  answers  to  theee 
nine  objections. 

Other  Methods    fob  Obtaining  the  Same  Aims 

Those  who  believe  in  the  purposes  and  aims  of  this  law,  but 
are  opposed  to  its  method  and  content,  suggest  other  paths  to  the 
same  goal  —  a  goal  which  involves  the  possession  of  a  system  of 
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education  aimed  to  perfect  the  physical  development  of  the  boy 
and  to  produce  the  highest  type  of  citizen.  The  suggested  plans 
include  all  kinds  of  supervised  games,  end  a  thorough  application 
of  a  scheme  for  the  teaching  of  hygiene  and  for  physical  exercises. 
A  definite  program  of  this  kind  has  been  worked  out  by  the 
Department  of  Education  of  the  State  of  New  York,  It  is  not 
possible  to  give  a  full  description  of  this  program  in  the  space  of 
this  report.  It  includes  supervised  games,  careful  health  inspec- 
tion of  all  pupils,  instructions  in  hygiene  and  physiology,  frequent 
intervals  of  fresh  air  and  formal  exercises  during  the  school  day, 
marching,  mass  formation,  and  careful  training  of  teachers  to 
know  how  to  watch  the  health  of  the  children.  One  suggestion 
for  physical  training  is  the  establishment  of  summer  camps.  Each 
boy  would  remain  in  camp  from  two  to  four  weeks.  Camp  life 
Fhould  include  hikes,  marches,  breaking  camp,  setting-up  exer- 
cises, athletic  exercises,  signalling,  niarkmanship,  etc.  It  is 
believed  that  the  adoption  of  these  suggestions  would  give  a  devel- 
opment which  combines  all  the  advantages  contained  in  the  Boy 
Scout  movement,  with  the  ideals  of  service  to  the  State  and  of 
general  physical  development  which  form  the  basis  of  the  Mili- 
tary Training  Law.  The  Boy  Scout  organization  as  is  well 
known  lays  emphasis  on  a  spirit  of  service,  good  physical  develop- 
ment and  preparation  for  citizenship.  This  organization  ascribes 
some  of  its  best  results  to  the  camp  life  for  its  boys. 

Advat^tages  of  a  Camp 

There  are  six  advantages  claimed  for  the  camp,  as  a  means  of 
citizenship  training  as  opposed  to  technical  military  training. 
1.  In  camp  life  the  authorities  have  an  opportunity  to  reach  the 
boy  all  day,  every  day,  for  a  continuous  period  of  at  least  two, 
probably  four  weeks.  This  means  that  there  is  really  an  adequate 
opportunity  to  impart  information  on  the  one  hand,  and  to  influ- 
ence character  on  the  other.  2.  The  development  in  camp  life  is 
complete  since  it  touches  all  phases  of  the  boy's  lifa  It  includes 
intellectual  development,  character  building  and  every  kind  of 
physical  training.    3.  In  camp,  a  boy  learns  to  be  a  good  mixer. 
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He  develops  a  democratic  spirit  of  comradctjhip  with  boys  of  all 
classes  which  is  the  best  possible  basis  for  citizeuship  training. 
4.  In  a  camp  the  group  spirit  can  be  fostered  more  efiFectively 
than  in  any  other  way.  The  prevailing  spirit  of  good  fellowship 
and  ambition  is  wholesome  for  the  lads.  5.  In  a  camp^  a  boy 
may  be  taught  the  ideal  of  service  to  the  State.  He  should,  and 
could,  be  taught  that  he  belongs  to  the  State  while  at  camp,  and 
that  those  in  authority  there  speak,  not  in  their  own  persons,  but 
as  the  mouthpiece  of  the  community.  6.  Camp  life  tends  to 
develop  habits  of  punctuality,  promptness,  neatness,  alertness  and 
obedience.  This  has  been  exemplified  in  boys'  camps  through- 
out the  country  in  the  past. 

Disadvantages  of  a  Camp 

The  recognized  disadavantages  of  a  camp  are  two.  1.  They 
cannot  be  established  immediately.  Those  who  favor  the  estab- 
lishment of  such  camps  consider  this  a  reason  for  hastening 
action,  rather  than  for  postponing  it.  2.  The  cost  would  be  great 
This  drawback  is  admitted  by  all.  It  is  claimed,  however,  that 
the  results  would  be  commensurate  with  the  cost,  which  is  not 
true  of  the  $354,000  spent  by  the  Military  Training  Commission 
in  training  77,000  boys  one  and  a  half  hours  a  week,  in 
armories. 

Public  Opinion  on  the  Military  Training  Law 

It  is  interesting  to  make  some  inquiry  into  the  attitude  of  the 
public  on  this  question.  The  Massachusetts  Special  Commission 
on  Education  has  gone  on  record  as  opposed  to  military  training 
for  boys  16,  17  and  18  years  of  age.  The  New  Jersey  State 
Legislature  appointed  a  commission  to  inquire  into  this  matter. 

This  commission  reported  adversely  to  military  training  for  boys 
of  this  age.  New  Jersey,  therefore,  does  not  give  military  tiMni- 
ing  to  its  adolescent  lads,  Eepresentatives  of  the  Board  of  Edu- 
cation oppose  the  law  as  interfering  with  the  school  work.  This 
interference,  they  say,  is  inevitable  while  physical  training  is  in 
the  hands  of  a  separate  department,  since  time  schedules  clash 
and  red  tape  is  multiplied.    The  National  Education  Association 
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of  the  United  States  published  a  statement  containing  a  most  con- 
vincing argument  to  the  same  purport.  Military  experts  from 
various  military  organizations  all  over  the  coimtry  have  gone  on 
record  against  such  training.  General  Pershing  has  said :  '^  Give 
me  a  virell  developed  athletic  youth  and  I  will  make  a  soldier  of 
him  in  short  order.''  Baden-Powell  says :  "  Drill  a  boy  and  spoil 
a  soldier."  The  National  Guard  has  abandoned  its  cadet  corps 
because  such  training  did  not  tend  to  increase  enlistment  in  the 
National  Guard.  On  the  contraiy,  enlistment  decreased  because 
the  boys  became  surfeited  with  military  drill.  The  attitude  of 
the  general  public  is  more  difficult  to  estimate.  The  Committee 
has  sent  out  a  questionnaire  to  representative  men  and  women 
in  New  York  State,  either  as  individuals  or  as  groups.  A  more 
definite  estimate  of  opinion  in  the  State  will  be  possible  when  the 
full  returns  are  in  from  this.  Interesting  conclusions  may  be 
drawn,  however,  from  the  replies  already  received.  Two  things 
are  to  be  noted :  In  the  first  place,  the  majority  of  the  answers 
indicate  decided  preference  for  camps  and  general  physical  de- 
velopment, as  contrasted  with  technical  military  training;  in  the 
second  place,  the  committee  is  interested  to  discover  that  the  con- 
sensus of  opinion  of  those  who  have  taken  the  training  is  against 
such  training.  Some  boys'  clubs  who  have  sent  in  illuminating 
answers  indicating  the  uselessness  of  this  training  for  the  develop- 
ment of  true  citizenship. 

To    SUMMABIZS 

The  Committee  finds  that  the  present  Military  Training  Law 
is  designed  to  reach  all  boys  of  the  State  16,  17  and  18  years  of 
age,  and  give  them  one  and  a  half  hours  a  week  of  drill ;  but  in 
reality  it  reaches  less  than  one-third  of  the  number,  chiefly  owing 
to  the  system  of  exemptions.  This  law  has  the  advantages  of  being 
ready  and  of  giving  some  form  of  direct  service  to  the  State.  The 
law  also  has  the  disadvantages  of  interfering  needlessly  with 
school  work ;  it  creates  a  false  and  temporary  obedience ;  it  is  too 
brief  to  be  able  to  accomplish  results;  the  instruction  is  given  by 
officers  instead  of  by  teachers;  the  system  of  exemptions  is  bad; 
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repetition  of  drill  bores  the  boys.  The  Committee  believes  also 
that  true  citizenship  training  and  true  physical  development  can 
be  better  attained  in  other  ways,  t.  e.,  by  thorough  physical  train- 
ing and  by  summer  camps.  Governing  should  be  with  the  consent 
of  the  governed,  and  the  military  idea ;  the  strictly  technical  mili- 
tary idea,  is  the  opposite,  government  without  the  consent  of  the 
governed.  The  Committee,  therefore,  desires  to  report  adversely 
on  the  matter  of  technical  military  training  for  boys  16,  17  and 
18  years  of  age,  and  to  make  the  following  recommendations: 

1.  We  recommend  that  the  duties  discharged  by  the  Military 
Training  Commission  be  included  within  the  functions  of  the 
State  Department  of  Education. 

2.  We  have  reached  the  conclusion,  after  numerous  hearings 
and  careful  consideration  of  the  subject,  that  military  training  of 
a  technical  character  for  boys  16,  17  and  18  years  of  age  is  inad- 
visable, and  we,  therefore,  recommend  that  any  features  of  mili- 
tary training  which  may  continue  to  be  used  shall  be  employed 
solely  for  such  values  as  they  may  have  in  physical,  mental  and 
moral  development 

3.  In  view  of  the  alarming  disclosures  of  defective  physique 
in  connection  with  the  recent  draft,  and  in  order  that  the  State 
may  possess  citizens  of  sound  body,  better  enabled  to  fulfil  their 
duties,  whether  in  peace  or  in  war,  we  recommend  that  health 
instruction  and  all  round  physical  development,  including  super- 
vised games,  receive  the  greatest  possible  attention  in  the  schools 
of  the  State,  and  that  whatever  appropriations  be  necessary  for 
this  purpose  may  be  generously  furnished. 

4.  We  recommend  the  establishment  of  compulsory  continua- 
tion schools  for  boys  and  girls  who  are  at  work  up  to  the  eighteenth 
year,  and  that  in  the  curriculum  of  such  schools  a  sufficient  num- 
ber of  periods  each  week  be  set  aside  for  physical  culture. 

5.  We  recommend  that  as  soon  as  the  necessary  funds  can  be 
supplied.  State  camps  be  established  for  boys  of  the  high-school 
age,  as  a  means  of  inculcating  in  them  habits  of  self-control,  defer- 
ence to  rightful  authority,  and  the  democratic  attitude  towards 
their  fellows," 
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You  will  note  that  the  above  report  represents  a  thorough  study, 
and  I  would  be  thankful  to  your  honorable  body  if  you  will  indi- 
cate to  me  at  the  earliest  possible  moment,  your  attitude  on  this 
question,  in  order  that  I  may  veto  the  appropriation  standing  in 
the  appropriation  bill,  which  must  be  disposed  of  before  Thurs- 
day of  this  week 

The  bill  that  accompanies  this  report  could  carry  an  appro- 
priation of  $150,000,  sufficient  to  give  us  a  six  or  seven  months' 
experience,  and  a  deficiency  bill  passed  at  the  next  session  to  meet 
the  situation  that  develops  after  this  work  has  been  for  one-half 
year  under  the  jurisdiction  of  the  Commisisoner  of  Education. 

I  respectfully  urge  your  honorable  body  to  give  this  matter 
your  earnest  and  careful  consideration. 

(Signed)  Alfbed  E.  Smith 


Mbssagb    from   the  Govebnob   Bsquesting   Appbopbiation 

FOB  Investigations 

(Tranamitted  to  the  Legislature  April  7,  1919) 

To  the  Legislaiure: 

Recently,  when  your  Honorable  Body  was  discussing  the  advis- 
ability of  allowing  the  Reconstruction  Commission,  appointed 
by  me,  an  appropriation  of  fifty  thousand  ($50,000)  dollars,  for 
the  purposes  of  conducting  the  highly  important  investigations 
now  being  pursued  by  them,  and  which  discussion  ended  in  the 
refusal  of  such  appropriation  to  the  Commission,  the  stenographic 
reports  of  the  debates  in  both  the  Senate  and  Assembly  indicated 
the  desire  upon  the  part  of  your  Honorable  Body,  to  assist  the 
Executive  in  any  way  in  pursuit  of  the  investigations  authorized 
by  the  Executive  Law  or  under  the  provisions  of  the  so-called 
Moreland  Act,  which  in  the  judgment  of  the  Executive,  were 
necessary  to  be  undertaken  for  the  welfare  of  the  State. 

A  survey  of  the  appropriations  made  in  former  years  show 
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that  in  but  few  years  has  the  $10,000  appropriated  this  year 
been  sufficient  for  the  purpose. 

I  now  find  that  the  appropriation  bill  proposes  to  give  to  me 
for  the  purposes  of  the  investigation  under- the  so-called  More- 
land  Act,  $10,000,  and  from  a  general  survey  of  the  situation 
I  am  certain  that  this  will  not  be  sufficient  to  cover  the  costs 
of  the  investigation  which  I  desire  to  make  in  the  near  future. 

I  therefore  am  asking  your  Honorable  Bodies  to  act  favorably 
immediately  upon  a  bill  which  will  be  introduced  at  once  appro- 
priating for  the  Governor  for  the  purposes  of  investigations  under 
such  Moreland  Act,  the  additional  sum  of  fifty  thousand 
($50,000)  dollars. 

(Signed)  Alfbed  E.  Smith 


Message  from  the  Qoveenor  Belative  to  the  Department 

OF  Fabms  and  Markets 

(Transmitted  to  the  Legislature  April  7,  1919) 

To  the  Legislature: 

I  desire  to  call  to  your  attention  a  condition  in  the  Department 
of  Farms  and  Markets  that  to  my  way  of  thinking  needs  remedy. 

The  Council  of  Farms  and  Markets  was  created  by  an  Act  of 
your  Honorable  Bodies  in  1917.  It  was  patterned  after  the 
State  Board  of  Regents  and  was  intended  to  create  a  condition 
in  the  agricultural  affairs  of  the  State  that  would  take  them 
entirely  out  of  the  realm  of  partisan  politics.  The  bill  provided 
that  there  should  be  two  divisions,  one  headed  by  the  Commis- 
sioner of  Agriculture  and  one  by  the  Commissioner  of  Foods 
and  Markets,  both  appointed  by  the  Council  and  provided  numer- 
ous functions  which  should  be  carried  out  by  the  Council  itself. 
It  also  created  a  number  of  bureaus  to  be  under  the  direction  of 
the  two  Commissioners.  It  is  apparent  to  all  that  the  plan  has 
not  worked  well  in  operation.    The  Council  itself  has  been  unable 
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to  perform  many  of  the  functions  given  to  it  and  instead  of  being 
an  advisory  body,  as  undoubtedly  was  intended,  it  has  been 
loaded  down  with  administrative  duties,  which  it  has  been  unable 
to  carry.  It  is  agreed  by  everybody  interested  that  the  plan  of  two 
administrative  heads  and  divided  authority  has  also  failed.  I 
have  reached  that  conclusion  after  taking  counsel  with  many 
interested  in  agricidture,  food  distribution  and  farming  interests 
generally.  I  have  held  meetings  of  the  various  agricultural 
societies  and  groups  throughout  the  State  and  have  confirmed 
my  opinion  that  the  only  way  to  get  this  important  function 
of  our  government  out  of  the  political  arena  and  give  it  stability 
and  permanence  is  to  confer  the  power  upon  the  Council  to 
appoint  a  single  head  to  be  responsible  to  the  Council  and  to  the 
public  at  large  for  the  proper  functioning  of  the  various  bureaus, 
which  are  necessary  for  the  best  interest  of  this  Department. 
I  believe  that  the  Council  as  composed  today,  if  left  to  itself, 
can  find  a  man  forceful  and  able  enough  to  reorganize  the  entire 
department,  which  is  undoubtedly  over-manned,  extravagant, 
theoretical  and  too  far  removed  from  the  very  people  it  was 
intended  to  assist.  As  it  stands  today,  it  lacks  forc^  and  initiative 
und  seems  to  be  chiefly  concerned  in  tho  enforcement  of  r^;ulatory 
statutes.  While  that  is  absolutely  necessary,  it  is  also  necessary 
that  the  Department  initiate  movements  looking  towards  stimula- 
tion of  production  and  a  solution  of  the  questions  of  distribution. 
It  is  not  my  purpose  to  outline  what  in  my  opinion  could  be 
done  to  make  more  efficient  this  important  Department  of  our 
government  but  I  do  feel  free  to  say  that  the  eighteen  bureaus 
with  high  salaried  directors  and  assistants,  for  the  most  part 
new  men  placed  over  the  heads  of  old  employees  of  the  Depart- 
ment, have  produced  an  organization  top-heavj'  and  unwieldy. 
I  believe  very  firmly  in  the  efficiency  of  a  single  headed  Com- 
mission. I  believe  that  the  Agricultural  Law  should  be  amoiidofl 
(SO  as  to  continue  the  present  Council  of  Farms  and  Markets  as 
now  constituted  but  that  their  functions  shall  be  purely  advisory. 
I  believe  very  firmly  in  the  efiiciency  of  a  sinp^le-headed  Com- 
missioner of  Agriculture  with  a  salary  ample  enough  to  induce  a 


16  Stats  Bxpabtmskt  Rxpobts 

[Vol.  19]  Tranunitted  to  the  Legiglature  April  8,  1919 

man  of  the  highest  attainments  in  these  lines  to  take  the  position. 
I  believe  also  that  he  eihould  be  given  absolute  power  to  revise 
the  division  of  work  in  the  Department  and  that  he  should  not 
be  hampered  by  the  present  provisions,  which  continue  in  exist- 
ence, the  various  bureaus  making  it  mandatory  for  him  to  con- 
tinue the  functions  as  they  now  exist  and  being  unable  to  direct 
the  departments  as  he  choses  in  the  best  interest  of  the  State. 
I,  therefore,  call  to  your  attention  the  advisability  of  immediately 
enacting  a  measure  to  revise  the  law  so  as  to  embody  the  changes 
stated  and  appropriate  a  lump  sum  of  money  sufficient  to  enable 
the  new  Commissioner  to  reorganize  and  revise  in  any  way  in 
which  his  judgment  is  best,  the  various  bureaus.  To  accomplish 
this  properly,  I  stand  ready  to  veto  the  items  in  the  general 
appropriation  bill  for  this  Department  and  to  sign  a  bill  embody- 
ing the  above  suggestions  and  making  appropriation  generously 
sufficient  for  the  reorganized  Department  to  carry  on  its  work 
for  the  fiscal  year  beginning  July  1,  1919.  My  sole  desire  is  to 
do  what  is  best  for  all  the  people  of  the  State  and  I  can  attribute 
to  your  Honorable  Body  no  less  desire.  I,  therefore,  ask  your 
immediate  consideration  of  the  bill  embodying  the  above  sug- 
gestions, which  has  been  prepared  and  which  will  be  introduced 
immediately. 

(Signed)  Alfbed  E.  Smith 


MXSSAOB   FBOM   THE   QoVERNOB   BeLATIVE   TO   MuHMUM   WagBS 

FOB  Women  and  Chiij)ben  in  Industby 

(Transmitted  to  the  Legislature  April  8,  1919) 

To  the  Legislature: 

I  am  unwilling  to  believe  that  your  Honorable  Body  is  pre- 
pared to  adjourn  without  at  least  debating  the  constructive 
measures  I  proposed  in  my  First  Annual  Message. 

Let  me  urgently  request  you  to  give  your  consideration  to  the 
bill  creating  wage  boards  to  fix  minimum  wages  for  women  and 
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childrem  in  industry.  At  the  very  least  the  measure  should  be 
brought  upon  the  floor  for  discussion,  and  I  therefore  ask  you 
to  bear  with  me  while  I  attempt  to  clear  up  a  few  popular  mis- 
conceptions as  to  what  a  minimum  or  living  wage  is,  and  what 
it  reaUy  doea 

When  we  speak  of  a  legal  or  minimum  wage,  we  do  not  mean 
that  wages  should  be  fixed  or  r^ulated  by  law,  or  that  the  prin- 
ciple of  competition  in  the  fixing  of  wages  should  be  abandoned ; 
or,  as  it  has  been  otherwise  expressed,  a  living  wage  does  not 
interfere  with  collective  or  even  individual  bargaining  but  it 
establishes  the  rule  that  no  contract  shaU  be  made  which  to  the 
women  workers  means  the  giving  away  of  everything  that  makes 
life  worth  living  and  results  in  injury  to  the  whole  of  society. 

A  minimum  or  living  wage  means  the  minimum  standard  below 
which  wages  should  not  be  allowed  to  fall  in  the  low-paid  Indus- 
tries,  and  it  has  generally  been  defined  as  the  amount  necessary 
to  maintain  the  woman  worker  in  health  and  decent  comfort 
l^or  does  the  minimum  wage  have  the  effect  of  compelling  the 
employer  to  employ  the  woman  at  a  certain  wage,  or  of  com- 
pelling a  woman  to  work  for  that  wage.  In  its  essence,  the  legal 
or  minimum  wage  is  prohibitory,  not  compulsory  in  character. 
The  State,  in  effect,  says  that  to  employ  women  at  a  wage  that 
is  insufficient  to  sustain  them  is  a  public  menace,  and  therefore 
that  danger  is  prohibitive,  just  as  is  prohibited  the  erection  of 
a  factory  building  without  proper  fire  escape  exits  or  sanitary 
arrangements. 

There  is  a  popular  impression  that  in  fixing  the  minimum 
wage,  the  Legislature  passes  a  law  saying  that  no  woman  shall 
be  employed  at  less  than  a  certain  sum  per  day  or  per  week. 
That  is  not  the  kind  of  minimum  wage  law  contemplated  by  thci 
pending  bill  or  was  it  ever  recommended  by  any  agency  in  this 
State.  The  minimum  wage  we  have  under  consideration  is  the 
determination  by  a  conmiission  with  the  assistance  of  wage  boards 
made  up  of  representatives  of  employers,  employees  and  the 
public,  of  the  sum  necessary  to  maintain  women  and  minor  work- 
ers in  health  and  decent  comfort  in  any  given  industry  in  any 

given  locality. 
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Bemove  from  your  mind  any  idea  you  may  have  that  this  legis- 
lation is  sought  as  a  matter  of  favor  to  any  class  of  people  in 
our  State  and  look  at  it  from  the  broad  viewpoint^  that  its  enact- 
ment is  sought  in  the  interest  of  the  State  itself.  Wages  that 
are  so  low  as  not  to  enable  women  to  sustain  themselves  involve 
danger  not  only  to  the  women  themselves,  but  to  the  State, 
danger  to  health,  danger  to  moral  standards,  danger  to  society 
and  the  raca 

When  less  than  a  living  wage  is  received,  how  is  the  difference 
made  up,  for  made  up  it  must  be  in  some  form.  The  women 
worker  pays  in  reduced  health.  The  employer  pays  in  greatly 
reduced  efficiency.  The  whole  working  class  to  which  the  woman 
belongs  pays  as  the  result  of  an  unfair  and  below-the-belt  competi- 
tion. The  State  pays  through  its  public  and  private  charities, 
its  hospitals,  reformatories  and  other  eleemosynary  institutions. 
Heredity  pays  in  the  form  of  poorly  nurtured  and  delinquent  off- 
spring; and  the  nation  pays  in  the  impairment  and  impoverish- 
ment of  its  capital  resources. 

I  remember  a  witness  before  the  State  Factory  Investigating 
Commission  summed  it  all  up  in  these  words :  "  To  pay  a  girl 
what  is  below  a  living  wage,  is  like  running  a  thoroughbred  horse 
without  shoes.  In  order  to  economize  a  few  dollars  at  one  end 
of  the  line,  we  incur  a  cost  that  runs  up  to  hundreds  of  dollars." 

Send  for  the  testimony  adduced  before  the  State  Factory  Inves- 
tigating Commission,  and  before  you  dispose  of  this  proposition, 
read  for  yourselves  what  low  wages  mean  in  the  way  of  insuffi- 
cient food,  lack  of  proper  nourishment,  poor  housing  facilities  and 
utter  lack  of  recreation.  See  if  you  can  read  as  I  have  from 
this  testimony,  that  the  underpaid  workers  live  in  large  part  upon 
their  reserve  of  vitality,  of  physical  stamina  and  moral  courage. 
See  if  you  cannot  read  from  it  that  thousands  of  our  girls  and 
women  are  annually  drawing  on  the  bank  account  of  their  vitality 
and  will  continue  to  do  so  until  nature  notifies  them  that  the 
accoimt  is  overdrawn,  and  they  frequently  die  from  tuberculosis 
or  some  other  disease  that  they  could  have  escaped  had  they  been 
adequately  fed,  adequately  clothed  and  properly  housed. 
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So  much  for  the  effect  upon  health.  What  effect  has  the 
receipt  of  less  than  a  living  wage  on  moral  standards?  Dr. 
Howard  Kelly,  the  eminent  gynecologist,  in  an  address  before 
the  International  Congress  on  Hygiene  and  Demography  held  in 
Washington  in  1912,  said: 

"  We  draw  nearer  to  the  true  source  (of  prostitution)  when  we 
discover  that  many  girls  are  driven  to  a  life  of  shame  by  low 
wages  paid  ♦  ♦  ♦  in  many  of  our  sweat  shops  and  in  our 
stores  and  factories,  where  the  faces  of  the  poor  are  ground  off  by 
the  rich  *  *  *.  We  are  reaping  the  harvest  of  the  distressing 
social  surroundings  of  the  disinherited  poor,  robbed  of  their 
inalienable  birthright  to  an  opportunity  to  make  an  honest  living, 
to  live  a  good  life  happily  in  healthy  homes,  to  enjoy  a  daily 
modicum  of  recreation,  and  to  provide  comfortably  for  the  neces- 
sities of  age." 

That  is  strong  language,  even  from  so  competent  an  observer 
as  Dr.  Kelly,  and  I  would  hesitate  to  go  quite  so  far.  Excessive 
low  wages  may  not  be  the  direct  or  primary  cause  of  a  life  of 
shame,  but  indirectly  it  is  inevitably  one  of  the  most  important 
contributing  factors.  As  one  of  the  witnesses  before  the  Factory 
Investigating  Commission  said,  '^  I  do  not  think  the  problem  ever 
presents  itself  to  a  girl,  '  Shall  I  sell  myself  in  order  to  make 
more  than  $6.00  a  week  ? '  But  the  absence  of  amusement,  the 
barrenness  and  ugliness  of  life,  the  worry  combined  with  unem- 
ployment does  tend  powerfully  in  that  direction.  Low  wages 
puts  too  severe  a  strain  upon  the  moral  strength  of  the  indi- 
vidual** 

I  have  too  high  an  opinion  of  working  women  to  think  that  they 
turn  readily  to  such  a  life  because  of  low  wages.  As  investigation 
after  investigation  has  shown,  the  wonder  of  it  is  how  good  they 
remain  under  temptation,  but  it  is  an  unfair  premium  to  put  upon 
goodness. 

The  inevitable  tendency  of  less  than  a  living  wage  is  to  place  a 
heavy  burden  of  dependency  upon  the  State  and  its  municipali- 
ties. This  fact  is  strikingly  borne  out  in  a  statement  made  to  the 
Commission  by  the  Commissioner  of  Charities  of  the  City  of  New 
•Torki  iB  which  he  says: 
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"  We  have,  from  year  to  year,  steadily  increasing  numbers  of 
dependent  persons  in  my  department,  not  suddenly  this  year  more 
than  last,  but  steadily  increasing  every  year. 

'^Much  of  this  dependence  is  unquestionably  due  to  undeiv 
pay,  particularly  of  women  and  girls.  The  consequences  of 
underpay  are  so  obvious  as  hardly  to  need  enumerating,  such  as 
underfeeding,  comfortless,  unwholesome  dwelling  accommoda- 
tions, insufficient  clothing.  Pneumonia  running  into  tuberculosis 
has  been  a  wholesale  incident  of  winter  and  spring  among  wage 
earners  ever  since  Colonel  Waring  pointed  it  out  years  ago. 

"  The  burden  of  all  the  consequences  of  underpay  finally  gets 
upon  the  city.  We  have  the  hospitals  to  maintain,  including  the 
tuberculosis  sanatoria  and  clinics,  and  the  wards  for  the  insane 
and  the  melancholy,  besides  all  these  patients  in  the  general 
wards,  the  primary  cause  of  whose  presence  in  the  hospitals  is 
debility.  No  one  disputes  that  poverty  is  a  continuing  predis- 
posing cause  of  all  this  chronic  and  acute  illness.  What  we  need 
to  do  is  to  try  to  stop  all  that  part  of  it  which  is  due  to 
underpay.'' 

Of  particular  concern  to  the  State  are  its  women  workers. 
Owing  to  their  defencelesd  economic  condition  they  are  rarely 
able  to  hold  off  from  making  a  bad  bargain,  nor  is  there  any 
prospect  that  these  workers  will  be  able  to  strengthen  their 
position. 

But  it  is  said  the  question  of  wages  should  be  left  as  a  commer- 
cial proposition  to  be  regulated  by  the  law  of  supply  and  demand. 
The  answer  is  that  we  have  been  doing  just  that  for  over  a  hundred 
years  and  the  report  of  the  Factory  Commission  shows  how 
utterly  inadequate  that  is.  The  results  have  been  highly  injur- 
ious to  social  welfare  and  there  are  no  natural  forces  to  remedy 
the  evil  unless  the  State  will,  in  self-respect,  step  in.  Our  whole 
social  progress  during  the  last  fifty  years  has  been  obtained  by 
limiting  and  r^ulating  this  so-called  economic  law  of  supply  and 
demand. 

The  manufacturer  conserves  his  machines  because  thqr  belong 
to  him  and  when  they  are  worn  out  he  must  buy  new  ones,  and 
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he  sets  aside  a  part  of  his  profits  every  year  to  cover  their  depre- 
ciation^ so  that  when  the  old  ones  are  worn  out  funds  are  at  hand 
for  new  ones.  The  case  of  purchasing  labor  on  the  other  hand, 
is  like  renting  a  machine  without  financial  responsibility  for  the 
condition  in  which  it  is  returned.  The  employer  in  sweated 
industries  for  example  has  little  selfish  motives  in  maintaining  the 
future  efficiency  of  his  '^ human  machines"  since  they  do  not 
belong  to  him^  and  when  they  have  been  exploited  to  the  limit 
they  can  be  thrown  upon  the  scrap  heap  and  be  replaced  hj 
others.  Society,  however,  must  meet  the  ''  depreciation  charges  " 
in  the  form  of  charities  and  institutions  for  the  care  of  defectives 
and  criminals.  The  social  expense  of  such  exploitation  is  often  a 
continuing  one,  since  the  victims  are  not  only  those  who  have 
been  themselves  exploited,  but  often  also  their  children. 

The  minimum  wage  allows  fair-minded  employers  to  do  justice 
to  their  employees,  whereas,  at  the  present  time,  because  of  the 
unfair  competition  to  which  they  are  subjected,  it  is  utterly 
impossible,  however  good  their  intention  to  do  that  justice. 

In  passing  this  bill  you  are  taking  no  novel  step.  Every  mod- 
em industrial  state,  whether  under  a  democratic  or  autocratic 
form  of  government,  has  found  it  necessary  to  establish  standards 
of  safety,  sanitation  and  working  hours,  and  in  other  ways  to 
interfere  with  the  contractual  relations  between  employers  and 
employeea  These  codes  of  labor  laws  have  been  enacted  to 
protect  the  health  and  well-being  of  wage  earners  who  make  up  a 
large  part  of  the  citizenship  of  the  State.  The  wisdom  of  this 
policy  is  no  longer  seriously  questioned,  whether  it  be  based  on 
humanitarian  sentiments  or  on  the  more  scientific  ground  of 
conserving  the  human  resources  of  the  State. 

There  are  three  main  factors  affecting  employment:  (1)  To 
provide  a  safe  and  sanitary  place  to  work;  (2)  to  prevent  exces- 
sive employment;  (3)  to  secure  to  the  worker  if  she  is  in  a  class 
that  is  unable  to  do  any  collective  bargaining,  a  wage  sufficient 
to  enable  her  to  maintain  herself  in  health  and  comfort.  The 
State  has  provided  for  the  first  two.  I  now  ask  that  the  L^sla- 
tnze  provide  for  the  third* 
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Underpayineait  is  just  as  much  a  cause  of  physical  deteriora- 
tion and  disease  as  overwork  or  unsanitary  conditions  of  work. 
It  is  just  as  cruel  to  underpay  a  woman  as  to  overwork  her,  and 
just  as  wasteful  from  the  standpoint  of  the  State. 

To  say  that  a  woman  shall  not  contract  to  work  for  less  than  a 
living  wage,  is  to  go  no  further  than  to  say  that  she  shall  not 
contract  to  work  more  than  nine  or  ten  hours  a  day,  or  under 
certain  unwholesome  conditions  which  may  affect  her  as  a  mother 
of  future  citizens.  Indeed,  it  is  much  easier  to  trace  a  social 
connection  between  working  for  a  wage  inadequate  to  maintain 
a  decent  standard  of  living  and  working  more  than  nine  or  ten 
hours  a  day.  There  is  not  an  argument  advanced  today  against 
the  minimum  wage  that  was  not  advanced  a  hundred  years  ago 
against  the  first  labor  laws.  In  the  debates  on  the  first  child 
labor  law,  the  first  law  limiting  the  hours  of  labor  of  women  and 
the  first  laws  providing  for  proper  safety  and  sanitary  conditions, 
you  will  find  just  the  same  social,  political  and  economic  objec- 
tions that  are  today  being  urged  against  a  living  wage  for  women 
and  minors. 

We  began  by  limiting  child  labor,  at  the  outset  limiting  it  first 
to  twelve  hours,  and  then  to  eleven,  and  then  to  ten,  and  nine 
hours ;  and  then  when  we  found  that  enough  was  not  accomplished 
in  regulating  child  labof,  we  had  to  pass  a  law  to  limit  the  hours 
of  labor  for  women.  There  again,  a  generation,  considerably  more 
than  a  generation,  was  required  to  reduce  the  hours  of  labor  for 
women;  and  at  the  same  time  we  found  we  had  to  provide,  in 
addition  to  the  reduction  of  the  hours  of  labor,  specific  times  in 
which  women  might  obtain  rest;  and  then  we  had  to  enact  oil 
the  provisions  in  regard  to  sanitation  and  safety  in  factories. 
We  found  that  even  this  was  not  sufficient,  and,  in  the  interest  of 
the  community,  we  had  to  protect  the  wage-earners  in  a  great 
many  other  ways.  We  have  had  to  protect  them  in  the  different 
States  of  the  Union,  in  many  different  ways,  which  have  been 
held  constitutional  by  the  Supreme  Court  of  the  United  States, 
t>uch  as  the  fortnightly  payments  provided  in  your  own  law,  and 
upheld  in  Williams  v.  Erie  B.  E. ;  the  anti-truck  laws  by  which 


Goysrnor's  Messages  23 

Transmitted  to  the  Legislature  April  8,  1910  [Vol.  10] 

employers  who  give  store  orders  must  stand  ready  to  cash  those 
orders  at  par;  the  coal-screen  laws,  under  which  coal  must  be 
weighed  and  measured  before  screening,  in  order  to  fix  the  com- 
pensation; the  employers'  liability  laws,  and  recently  by  work- 
men's compensation  laws. 

It  has  already  been  proved  that  the  proper  administration  of 
a  minimum  wage  law  is  entirely  practical  and  has  a  tendency  not 
merely  to  raise  the  standard  of  wages  in  the  industry,  but  to  place 
the  industry  itself  upon  a  more  wholesome  and  less  precarious 
basis.  The  enactment  of  a  minimum  wage  law  would  be  no  new 
and  untried  step. 

In  1894,  the  first  minimum  wage  legislation  was  enacted  in 
New  Zealand.  Similar  legislation  was  enacted  by  New  South 
Wales  in  1901,  by  Western  Australia  in  1902  and  by  the  Aus- 
tralian Commonwealth  in  1904.  These  laws  were  designed 
primarily  for  the  settlement  of  industrial  disputes,  but  the  court 
created  by  the  law  was  also  given  power  to  fix  minimum  rates  of 
wages  and  with  that  feature  alone  we  are  concerned.  In  1896, 
the  first  act  providing  for  special  boards  to  fix  minimum  wages 
in  any  trade  was  enacted  in  Victoria.  This  act  of  legislation 
was  later  followed  by  South  Australia  in  1900,  by  Queensland  in 
1908,  and  by  Tasmania  in  1910.  In  England,  minimum  wage 
boards  were  established  in  four  industries  in  1910,  and  extended 
in  1913  to  four  other  larger  and  more  important  ones,  the  whole 
coal  mining  industry  of  England  and  Wales  having  also  been 
brought  under  this  legislation.  The  success  of  the  boards  in 
Australia  is  shown  by  their  continuous  increase  from  five  boards 
in  1896  to  143  boards  in  1913. 

In  this  country,  state  commissions  have  determined  minimum 
wage  rates  in  Oregon,  Massachusetts  and  Minnesota,  and  are 
preparing  to  do  so  in  California,  Colorado,  Nebraska  and  Wis- 
consin. Commissions  of  inquiry  on  the  subject  have  reported  in 
Ohio,  Indiana,  Louisiana  and  Connecticut.  The  movement  for 
such  legislation  is  therefore  beyond  the  state  of  mere  agitation  or 
discussion.  Its  usefulness  and  practicability  is  proven  in  various 
parts  of  the  world 
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I  shall  not  take  up  your  time  to  go  into  the  various  economic 
objections  that  have  been  urged  against  the  adoption  of  a  mini- 
mum wage  and  the  answers  thereto.  They  are  discussed  fully 
in  the  fourfli  report  of  the  Factory  Commission,  copies  of  which 
you  will  find  in  your  own  library. 

If  you  will  pass  this  legislation  and  send  it  to  me,  we  will  both 
be  entitled  to  equal  credit  for  removing  one  of  the  greatest  indus- 
trial evils  of  our  day. 

(Signed)  Alfred  E.  Smith 


Statement  of  Qovbenoe  Alpbbd  E.  Smith  to  the  People  of  the 
State  of  New  York  on  Appropriation  Bills  Approved  by  him 
and  Estimate  of  the  Eevenues  of  the  State  for  Fiscal  Year 
Beginning  July  1,  1919,  Submitted  to  him  by  the  State 
Comptroller 

(Dated  June  4,  1919) 

To  the  People  of  the  State  of  New  York: 

At  the  end  of  the  thirty  day  bill  period  I  promised  to  make  a 
detailed  statement  to  the  people  of  this  State  of  all  appropria* 
tion  bills  signed  by  me,  and  what  the  money  is  to  be  used  for. 
I  will  endeavor  to  write  it  in  such  a  way  as  to  have  it  thoroughly 
understood  by  the  plain  man  on  the  street. 

My  experience  has  taught  me  that  financial  statements  are 
issued  in  such  form  that  it  requires  accountants  or  bookkeepers  of 
no  mean  ability  to  be  able,  to  properly  comprehend  them. 

The  Legislature  presented  to  me  appropriation  bills  amounting 
to  $100,273,899.04.  I  vetoed  bills  to  the  amount  of  $4,705,595.86 
and  I  approved  bills  to  the  total  of  $95,538,303.18,  as  compared 
with  appropriations  of  last  year  totaling  $81,525,270.31,  an 
increase  of  $14,013,032.87. 

This,  upon  its  face,  looks  like  an  enormous  increase  in  the  cost 
of  Government.     The  fact  is  that  $6,266,532.65  charged  against 
the  appropriations  of  this  year,  should  hive  been  made  last  year 
In  other  words,  when  the  Legislature  of  1918  wa3  making  pro- 
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yision  for  the  cost  of  Goyemment  for  the  fiscal  year  beginning 
July  1,  1918,  its  appropriations  were  short  $6,266,532.65; 
in  other  words,  1918  appropriations  should  have  totaled 
$87,791,802.96. 

In  1918,  the  total  appropriations  for  the  fixed  charges  of  the 
Goyemment  were  $56,048,836.45 ;  in  1919,  the  fixed  charges  are 
$54,827,198.47,  a  decrease  in  the  actual  fixed  overhead  chains 
of  the  Government  of  $221,637.98.  "  Fixed  charges  '*  are  items 
that  occur  year  after  year,  such  as  the  salary  of  the  Governor, 
the  salaries  of  the  State  officers,  the  Judges,  the  Members  of  the 
Legislature,  all  of  the  State  employees,  and  such  other  expenses 
as  occur  axmually  and  must,  therefore,  be  r^arded  as  fixed 
expenses  of  running  the  Government. 

Inasmuch  as  I  believe  that  this  document  will  receive  wide- 
spread publicity,  particularly  among  State  officials,  I  will  take  this 
opportunity  to  call  the  attention  of  the  departments  of  the  Govern- 
ment to  the  abuses  that  grow  out  of  exceeding  appropriations.  Not 
only  are  the  people  deceived  as  to  the  actual  cost  of  Government 
by  deficiency  appropriations,  but  the  departments  are  prevented 
from  making  a  showing  that  would  be  to  their  own  credit. 

Taking  my  own  office  as  an  example:  The  entire  budgetary 
appropriations  of  this  year  show  an  increase  of  $47,276.39  over 
last  year,  whereas,  the  fact  is,  that  the  Executive  Department 
will  be  run  cheaper  next  year  because  of  the  elimination  of 
unnecessary  positions,  the  increased  amount  showing  deficiency 
appropriations  from  last  year  of  $11,225.60  and  $40,000  for 
canying  out  the  provisions  of  the  so-called  ^'  Moreland  Act." 

The  next  large  item  of  expense  is  Construction  and  Repairs  to 
State  Property.  Comprehended  in  this  are  all  the  properties  of 
the  State  from  the  Capitol  down  to  the  smallest  piece  of  real  estate 
that  the  State  owns  and  located  all  over  the  State,  including 
Hospitals  for  the  Insane,  Institutions  for  the  Feeble-Minded, 
prisons,  and  various  charitable  activities  of  the  State. 

Much  of  the  Repairs  and  Construction  provided  for  tbis  year 
was  needed  last  year,  but  I  would  make  no  criticism  of  the  last 
administration  for  not  making  full  appropriations  to  this  par- 
ticular Aocount;  for  the  reason  that  the  country  was  at  war  and 
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the  Federal  Gk)vemment  requested  that  men  and  materials  be  not 
diverted  from  the  purposes  of  the  Government  except  in  grave 
necessity. 

In  1918,  $5,814,050.40  was  appropriated  for  Construction, 
Repairs  and  Betterments  to  State  property.  In  1919,  $8,176,320.30 
was  appropriated,  being  an  increase  of  $2,361,269.90. 

Of  the  sum  of  $8,175,320.30  for  Construction,  Repairs  and 
Betterments,  I  approved  appropriations  for  the  Hospitals  for  the 
Insane  of  $1,979,411.62;  appropriations  for  the  Charitable  Insti- 
tutions of  $1,144,103.43,  which  included  appropriations  for  the 
institutions  for  the  feeble-minded  charges  of  the  State  to  the 
amount  of  $897,100,  and  appropriations  for  the  new  prisons  at 
Sing  Sing  and  Wingdale  amounting  to  $1,100,000. 

While  these  amounts  are  very  large,  they  merely  take 
care  of  construction  work  for  this  year  and  will  have  to  be 
supplemented  year  after  year  with  additional  appropriations 
to  meet  the  needs  of  the  State  in  its  hospitals,  charitable  institu- 
tions and  prisons. 

Under  the  classification  of  Construction,  Repairs  and  Better- 
ments are  a  large  number  of  what  might  properly  be  called  "  local 
improvements;"  the  cleaning  out  of  creeks,  the  mending  of  dikes, 
the  rebuilding  of  walls  and  the  strengthening  of  bridges.  I  have 
accepted  such  of  these  items  as  the  State  was  obligated  to  finish 
because  of  previous  appropriations.  I  refused  to  accept  any  new 
work  of  this  nature  not  on  State  property  or  not  connected  with 
the  canal  system  of  the  State,  on  the  ground  that  they  are  local 
improvements  and  should  be  paid  for  by  the  localities  benefited. 
The  State  system  of  appropriations  of  this  nature  is  antiquated, 
unbusiness-like  and  wasteful  to  the  last  degree.  There  has  never 
been  any  estimate  made  of  the  probable  cost  of  the  improvement ; 
no  State  authority  is  consulted  about  it;  the  bills  have  been  put 
through  the  Legislature  year  after  year  by  the  members  repre- 
senting  the  localities  to  be  benefited.  I'hey  invariably  make 
them  for  less  than  the  improvement  will  eventually  cost  in  order 
to  expedite  their  passage.  The  State  begins  every  calendar  year 
with  no  comprehensive,  understandable  program  of  public  improve- 
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inent.  I  have  discussed  this  matter  at  length  with  the  Superin- 
tendent of  Puhlic  Works  and  the  State  Engineer  and  Surveyor 
and  will  deal  with  it  in  my  next  annual  message  to  the  Legislature. 

Another  recurring  charge  to  the  State  is  the  debt  service.  It 
increases  every  year  as  additional  bonds  of  the  State  are  issued, 
the  increase  this  year  over  last  being  $11,533.31. 

The  appropriations  of  1918  did  not  reflect  any  extraordinaiy 
charges  on  the  State  because  of  war  conditions.  Appropriations 
for  the  Food  Commission,  the  Council  of  Defense  and  the  Adjutant 
General's  office  having  been  made  in  1917,  the  money  was  avail- 
able last  year,  but  this  year's  appropriation  bill  reflects  some 
extraordinary  expenses,  due  to  post-war  conditions,  as  well  as  new 
activities  that  the  State  was  obliged  to  enter  into. 

There  should  properly  be  added  to  the  deficiencies  of  last  year 
the  bills  to  purchase  the  Greenbush  bridge  and  the  Troy  bridge 
over  the  Hudson  river.  Both  of  these  bridges  will  cost  the  State 
this  year,  $l,780,0OO.O0.  As  far  back  as  1917,  the  Legislature 
fixed  the  policy  by  legislative  enactment,  that  these  bridges  were 
to  be  part  of  the  State  highway  system,  but  failed  to  make  any 
appropriation.  The  Legislature  also  allowed  the  year  of  1918  to 
pass  without  appropriation.  I  have  taken  up  the  burden  this  year 
with  the  belief  that  the  State  is  obligated  to  their  purchase  and 
good  business  sense  dictates  that  the  obligation  be  discharged. 

For  New  York  State's  share  of  the  initial  appropriation  for 
the  New  York-New  Jersey  tunnel,  there  was  appropriated 
$1,000,000. 

When  I  entered  office  on  the  first  of  January,  I  found  the  good 
road  contracts  throughout  the  State  had  fallen  down  because  of  war 
conditions.  While  this  had  been  known  for  some  time,  no  effort 
was  made  to  relieve  the  situation.  Accordingly,  there  had  to  be 
appropriated  this  year,  $3,"000,000  in  order  that  these  contracts 
may  be  carried  to  a  successful  conclusion  and  that  the  great  high- 
way system  of  the  State  be  completed. 

While  on  the  same  subject,  in  order  to  meet  an  allotment  of 
money  from  the  Federal  Government  for  the  construction  of  roads, 
the  State  was  obliged  to  appropriate  $575,000. 

During  last  season^  proceeding  on  the  theory  that  the  canalii 
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were  in  the  control  of  the  Federal  Government,  no  effort  was  made 
by  the  State  itself  to  get  the  benefit  of  that  great  inland  water-way. 
It  remained  practically  idle  while  the  railroads  of  the  State  were 
experiencing  the  worst  congestion  of  freight  known  in  our  history. 
In  order  that  the  people  may  get  some  benefit  from  the  canal 
there  was  appropriated  this  year  $200,000  to  be  used  as  a  revolv- 
ing fund  for  the  purposes  of  paying  the  charges  for  the  towing 
of  boats. 

This  account  involves  no  expense  to  the  State,  as  the  money 
will  be  returned  in  the  form  of  fees  from  the  boat  owners,  but 
it  is  necessary  for  the  State  to  supply  the  fund  in  the  first  instance, 
in  order  that  the  service  may  be  rendered. 

For  years,  no  attempt  has  been  made  to  add  to  the  industries 
carried  on  in  our  prisons.  One  of  the  complaints  that  I  made 
during  the  campaign,  was  that  the  prisoners  were  kept  in  idle- 
ness. Following  out  my  suggestion,  there  was  appropriated 
$75,000  for  the  purchase  of  the  necessary  machinery  to  manu- 
facture in  the  prisons  the  number  plates  for  automobiles.  They 
have  heretofore  been  purchased  by  the  State  from  private  manu- 
facturers at  an  annual  cost  of  $150,000.  I  am  informed  that 
the  last  lot  was  manufactured  in  the  State  of  Illinois. 

Early  in  my  term,  it  was  brought  to  my  attention  that  a  pest 
had  come  into  the  State  known  as  "  The  European  Corn-borer  '* 
and  was  working  havoc  with  the  com  fields  in  the  Mohawk  valley. 
For  its  suppression  and  elimination,  there  was  inmiediately  appro- 
priated $75,000. 

During  the  campaign,  I  spoke  at  great  length  upon  the  necessity 
for  liberal  appropriations  to  the  Department  of  Education. 
Accordingly,  I  signed  a  bill  increasing  the  Staters  allotment  to 
the  common  schools  for  teachers'  salaries,  carrying  an  appropria^ 
tion  of  $5,300,000. 

Early  this  year,  I  conferred  with  the  Regents  of  the  University 
on  the  question  of  adult  illiteracy  in  this  State.  Following  our 
conference,  they  had  a  bill  prepared  carrying  an  appropriation  of 
$100,000  for  the  instruction  of  illiterates  which  I  approved. 

I  accepted  a  bill  of  $30,000  to  provide  for  scholarships  for 
soldiers  and  sailors  who  took  part  in  the  great  war. 
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During  the  war,  women  found  their  way  into  new  lines  of 
industry  at  such  a  rapid  rate  that  the  creation  of  a  Bureau  of 
Women  in  Industry  in  the  Industrial  Commission  was  considered 
essential.     I  signed  a  bill  for  $10,900  for  its  continuance. 

When  Congress  adjourned  without  acting  upon  the  big  financial 
bills,  the  Federal  Labor  Bureaus  were  threatened  at  the  very  time 
that  we  needed  them  most.  Nothing  was  left  for  the  State  to  do 
but  come  to  their  aid.  For  their  continuance,  I  accepted  bills 
aggregating  $233,633.34. 

During  the  campaign,  I  spoke  about  what  I  deemed  to  be  the 
evil  of  the  direbt  settlement  clause  in  the  Workmen's  Compensa- 
tion Act.  I  appointed  a  Commissioner  under  the  so-called 
"Moreland  Act"  and  his  preliminary  report  showed  abuses  to 
so  great  an  extent  that  the  Legislature,  by  unanimous  vote,  agreed 
to  a  remedy,  and  it  will  cost  $72,000  for  additional  help  in  the 
Commission  to  carry  it  out,  and  I  believe  it  is  worth  it.  The 
Workmen's  Compensation  Act  means  nothing  for  the  millions 
that  it  costs  industry  in  the  State  unless  it  is  properly  administered. 

The  sum  of  $50,000  was  appropriated  for  the  Excise  Depart- 
ment for  rebates  on  liquor  tax  certificates  where  the  traffic  was 
suspended  on  the  request  of  the  United  States  Qovemment  or 
under  the  provisions  of  the  statutes  because  the  premises  were  in 
the  vicinity  of  camps  or  cantonments. 

To  the  Attorney-General  there  was  appropriated  $50,000  for 
the  purpose  of  upholding  the  80  cent  gas  rate  for  New  York  City. 

To  the  Comptroller  there  was  appropriated  $800,000  for 
administering  the  new  income  tax  law. 

To  the  Secretary  of  State  for  the  administration  of  the  new 
ZQOtor  vehicle  laws,  there  was  appropriated  $126,040. 

For  a  great  many  years,  it  was  customary  to  pass  the  appropria- 
tion bill  making  provision  for  the  support  of  the  Government 
during  the  closing  days  of  the  Legislature.  It,  therefore,  became 
what  is  known  as  a  thirty  day  bill  and  was  in  the  hands  of  the 
Glovemor  for  investigation  and  examination  for  a  period  of  thirty 
days. 

By  a  change  in  procedure  to  conform  with  the  provisions  of 
Chapter  180  of  the  Laws  of  1916,  the  Legislature  passed  the  appro- 
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priation  bill  at  a  time  during  the  session,  which  made  it  a  ten 
day  bill,  or,  in  other  words,  the  Governor  would  have  only  ten  days 
to  examine  its  provisions,  but  to  compensate  for  the  loss  of  time 
given  to  the  Governor  to  consider  it,  there  was  created  what  is 
known  as  "The  Governor's  Budget  Bureau,"  and  department 
heads  were  required  to  make  requests  in  the  Fall  of  the  year  to  that 
Bureau.  This  enabled  attaches  of  that  Bureau  to  be  familiar  with 
every  provision  of  the  bill.  It  likewise  gave  the  Governor  some 
control  over  proposed  items,  in  that  his  opinion  as  to  the  advisa- 
bility of  increasing  salaries  or  adding  new  places  could  be  obtained 
through  medium  of  his  Budget  Bureau  before  the  introduction 
of  the  bill. 

When  I  came  into  office  on  the  first  of  January,  I  found  that 
the  Budget  Bureau  was  out  of  business;  its  chief  having  been 
transferred  to  the  State  Council  of  Defense  for  the  purpo^ie  of 
auditing  their  accounts,  and  no  examination  was  made  of  the 
estimates  submitted.  Because  of  this  situation,  I  was  allowed 
a  period  of  ten  days  in  which  to  pass  upon  a  bill  carrying  upwards 
of  $57,000,000.  In  the  time  given,  and  by  working  night  and 
day,  a  careful  study  was  made  of  the  bill,  and  I  struck  from  it 
all  additional  places  that  I  believed  to  be  unnecessary.  I  was 
unable  to  take  them  all  out,  because  in  spots  the  bill  was  so 
drawn  that  the  new  places  were  coupled  up  with  a  large  number 
of  existing  positions,  and  I  would  have  been  forced,  in  order  to 
reject  the  new  one,  to  strike  them  all  from  the  bill. 

I  was  confronted  by  the  same  situation  with  regard  to  salary 
increases.  Some  of  the  salary  increases  I  regarded  as  excessive, 
but  as  I  have  no  power,  under  the  Constitution,  to  reduce  an  item, 
I  woidd  have  to  strike  it  entirely  from  the  bill.  I  conferred  with 
the  legislative  leaders  and  asked  that  I  be  permitted  to  veto  the 
items  and  requested  them  to  resubmit  them  to  me  at  what  we  could 
all  agree  would  be  a  reasonable  increase ;  this  they  refused  to  do, 
and  I  was  forced  into  the  position  of  either  accepting  the  salary 
increase  or  crippling  the  department  by  separating  the  employee 
from  it  entirely,  and  in  many  cases,  they  were  Chiefs  of  Bureaus, 
and  men  who  were  charged  with  a  great  deal  of  responsibility 
in  the  management  of  the  department 
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Statement  of  Appropriations 

InoreoBe 
Fixed  charges  for  support  of 

goyemment,  July  1^  1918  to 

June  30,  1919 $66,048,836  45   

Fixed  charges  for  support  of 

goyemment,  July  1,  1919  to 

June  30,  1920 $54,827,198  47       •$221,637  98 

Deficiency   in    appropriations 

of  1918  6,266,632  66   

Construction,      repairs      and 

real  estate,  July  1,  1918  to 

June  30,  1919 5,814,050  40 

Construction,      repairs      and 

real  estate,  July  1,  1919  to 

June  30,  1920 8,175,320  30      2,361,269  90 

Debt  service,  July  1,  1918  to 

June  30,  1919 13,330,145  11   

Debt  service,  July  1,  1919  to 

June  30,  1920 13,341,678  42  11,533  31 


Nbw  AcnviTiKS: 

Chap.  642  Greenbush  bridge 

643  Troy  bridge 

178  New  York  and  New  Jersey  Tunnel. 

459  Highway  war  contracts 

163  Federal  aid 

264  Canal  towing 

236  Manufacture  of  number  plates 

17  Elimination  of  European  corn-borer. 

645  Teachers'  salaries 

617  Instruction  of  illiterates 

606  Soldiers'  scholarships  

85  Bureau  of  women  in  industry 

155  Federal  labor  bureaus 

691  Federal  labor  bureaus 

629  Agreements  in  workmen's   compen- 
sation     

578  Rebates  in  liquor  tax 

491  Fixing  of  gas  rates 

627  Income  tax  administration 

619  Motor  vehicle  registration 

465  Motor  vehicle  operators 

607  Rochester  office,' Secretary  of  State. 


$910,000  00 

820,000  00 

1.000,000  00 

3,000,000  00 

575,000  00 

200,000  00 

75,000  00 

75,000  00 

5,300,000  00 

100,000  00 

30,000  00 

10,900  00 

50,000  00 

183,633  34 

72,000  00 
50,000  00 
50,000  00 
300, 000  00 
96,000  00 
20,000  00 
10,040  00 


$12,927,573  34 
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In  the  above  statement  I  have  accounted  in  detail  for  all  of 
the  appropriation  bills  that  I  signed  this  year,  and  I  stand 
squarely  upon  the  statement  that  among  the  bills  totaling  nearly 
$5,000,000  that  I  disapproved,  not  one  singly  activity  of  the 
State  was  interfered  with  or  no  necessary  appropriation  was 
allowed  to  go  by  the  board ;  while  on  the  other  hand,  every  dollar 
of  money  represented  in  the  total  appropriation  bills  of  1919 
accepted  by  me,  is,  in  my  opinion,  absolutely  necessary  for  the 
proper  conduct  of  the  business  of  the  State. 

I  am  entirely  unwilling  that  I  make  a  record  in  office  of  low 
appropriations  at  the  expense  of  the  efficiency  of  the  Government 
of  the  State.  If  I  understand  aright  the  attitude  of  the  public, 
they  are  not  against  increased  appropriations  for  the  purposes  of 
Government,  but  they  will  not  tolerate  the  waste  of  public  funds. 

I  will  do  what  lies  in  my  power  to  make  every  dollar  appro- 
priated bring  a  doUar^s  worth  of  return  to  the  State. 

(Signed)     Alfbed  E.  Smith 

Estimate  of  Bevenues  Submitted  by  the  Comptsollee 

The  State  Comptroller  estimates  the  revenues  of  the  State 
for  the  fiscal  year  ending  June  30,  1920,  will  be  $98,682,069, 
and  that  the  cash  balance  that  will  be  available  on  July  1,  1919, 
will  be  $2,827,873,  or  a  total  resource  to  meet  the  budget  appro- 
priations of  $101,509,942.  The  Comptroller's  estimate  is  made 
up  of  the  following  revenues:  Direct  tax  $13,752,069,  Income 
tax  (State  share)  $20,000,000,  Business  corporation  tax,  $18,- 
000,000,  Other  corporation  taxes  $12,000,000,  Organization  of 
corporations  $1,000,000,  Transfers  (Inheritance  tax)  $15,- 
000,000,  Stock  transfer  (stamp  tax)  $6,200,000,  Mortgage  tax 
$1,000,000,  Motor  vehicle  $4,200,000  and  Miscellaneous  receipts 
$7,530,000. 


PROCLAMATION  BY  THE  GOVERNOR 


EZTBAOBDINABT  SESSION  OF  THE  LEGISLATURE  TO  TaKE  AcTION 
UPON   THE   PboPOSED   AMENDMENT   TO    THE    CONSTITUTION    OF 

THE  United  States  Extending  Equal  Suffrage  to  Women 

Pursuant  to  the  power  vested  in  me  by  section  4  of  article  IV 
of  the  Constitution,  I  hereby  convene  the  Legislature  in  extra- 
ordinary session  at  the  Capitol  in  the  City  of  Albany  on  Monday, 
June  16th,  1919,  at  half  past  eight  o'clock,  post  meridian. 

My  purpose  in  calling  the  Legislature  in  extraordinary  session 
is  to  enable  it  to  take  prompt  action  upon  the  proposed  amendment 
to  the  Constitution  of  the  United  States  extending  equal  suffrage 
to  women. 

N"ew  York  State  has  already  extended  to  women  the  suffrage 
within  its  own  bounds.  When  the  right  of  the  women  in  the  nation 
to  the  same  privilege  is  to  be  determined,  New  York  State,  the 
Empire  State,  should  be  in  the  front  rank  bearing  its  full  share 
of  responsibility,  with  its  full  share  of  the^  efforts  required  to 
write  into  the  Federal  Constitution  the  principles  we  believe  in, 
and  to  grant  to  the  women  of  our  land  the  right  to  which  they  are 
entitled,  which  should  be  speedily  granted  them  as  a  slight  recog- 
nition of  their  heroic  conduct  in  the  great  crisis  through  which 
we  have  so  recently  passed. 

It  is  important  that  action  should  be  taken  upon  Ais  measure 
before  the  next  regular  session  of  the  Legislature  for  several 
reasons. 

New  York  should  be  in  the  forefront  in  the  advocacy  and  adop- 
tion of  all  measures  of  a  beneficial,  progressive  character  in  the 
support  of  which  it  has  too  often  lagged. 

But  furthermore,  if  this  privilege  is  to  be  extended  to  women 
in  such  form  as  to  entitle  them  to  full  participation  in  the  next 
ensuing  presidential  election,  early  action  is  necessary. 

It  would  not  be  sufficient  to  permit  them  only  to  choose  as 

between  candidates  selected  and  principles  approved  by  others, 
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but  they  should  be  enfranchised  at  a  date  so  early  that  they  may 
take  part  in  the  primaries  which  will  be  held  next  spring  to  select 
delegates  to  the  national  party  conventions  and  thus  be  co-workers 
from  the  very  start  in  the  selection  of  candidates  and  the  declara- 
tion of  party  principles. 

In  order  to  secure  this  early  action  by  at  least  thirty-six  of  the 
States,  it  will  be  necessary  to  call  special  sessions  of  the  Legisla- 
tures of  many  of  them,  where  regular  sessions  will  not  under  their 
Constitutions  be  convened  until  1921. 

I  know  of  no  greater  stimulus  to  prompt  and  energetic  action 
throughout  the  Nation,  than  would  follow  the  immediate  and 
decisive  approval  of  the  proposed  amendment  by  this  the  most 
populous  of  the  Commonwealths. 

If  it  receives  the  approval  of  New  York  at  an  early  date,  I 
believe  her  good  example  would  be  far  reaching  and  forceful  and 
be  followed  by  a  sufficient  nujnber  of  her  sister  States  at  a  date 
so  near  that  full  association  in  the  steps  leading  up  to  selection 
of  our  next  President  would  be  enjoyed  by  the  newly  enfranchised 
voters. 

Given  imder  my  hand  and  the  Privy  Seal  of  the  State 
at  the  Capitol  in  the  city  of  Albany  this  tenth  day 
[l.  b.]       day  of  June  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  nineteen. 

(Signed)         A14FBED  E.  Smith 
By  the  Governor: 

Geobgb  R.  Van  Namee, 

Secretary  to  the  Oovemor 


PUBLIC  SERVICE  COMMISSION 


FIRST    DISTRICT 


In  the  Matter  of  the  Hearing  on  Motion  of  the  Commission  to 
Determine  Whether  an  Order  Should  Be  Made  Requiring  all 
Street  Railroad  Corporations  Operating  Electric  Surface  Cars 
in  the  First  District  to  Equip  Said  Cars  with  Closed  Vestibules, 
the  Doors  of  Such  Vestibules  to  Be  Interlocked  with  the  Con- 
trol Circuit  of  the  Car  so  that  no  Power  Can  Be  Applied  to 
Motors  while  the  Doors  on  the  Rear  Platform  Are  Open 

Case  No.  2172 

( Public  Senrioe  Coiimiiflsion,  First  District,  February  26,  1919) 

Oiisiii  and  ptupose  of  this  proceoding  in  relation  to  enclosed  Testibules  and 

interlocking  devioet. 
The  smaU-sised  ears  about  to  be  retired  because  of  age  and  open  cars  should 

not  be  ordered  equipped  with  closed  yestibules  and  interlocking  apparatus 

but  should  be  replaced  with  new  cars  so  equipped.    AU  other  closed  cars 

should  be  modernized  in  this  respect. 
War  restrictions  caused  by  cost  of  materials  and  labor  conditions  being  now 

removed,  the  necessary  work  should  be  ordered  to  be  now  taken  up. 

The  Commission  on  its  own  initiative  instituted  the  present  proceeding 
for  a  determination  as  to  whether  all  street  railroad  corporations  operat- 
ing electric  surface  cars  in  the  city  of  New  York  should  be  required  to 
equip  such  cars  with  closed  vestibules,  having  interlocking  doors  so  that 
no  power  could  be  applied  to  motors  while  the  rear  platform  doors  were 
open.  After  investigation,  a  proposed  order  was  submitted  by  the  Com- 
mission to  the  several  companies  interested  and  a  hearing  was  subse- 
quentiy  had  as  to  the  provisions  of  such  proposed  order  before  the  Com- 
mission. Because  of  war  conditions,  however,  the  matter  was  held  in 
abeyance  owing  to  the  high  price  of  materials  and  the  conditions  of  the 
labor  market.  The  restoration  of  peace  having  removed  these  obstacles, 
the  Commission  feels  it  important  that  no  further  time  be  lost  in  pre- 
paring for,  and  carrying  forward,  the  equipping  of  surface  cars  with  the 
devices  suggested  herein  by  the  Commission. 

Upon  hearing  and  considering  the  testimony  adduced  as  to  the  cost 
ol  the  proposed  changes  and  the  necessity  for  an  order  for  the  immediate 
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alterations  required  to  put  into  effect  the  proposed  order,  heldf  that  the 
street  railroad  companies  would  not  be  warranted  in  expending  a  large 
sum  of  money  for  the  reconstruction  of  the  small-siced  cars,  the  age  of 
which  will  soon  necessitate  their  retirement.  Likewise,  the  reconstruction 
of  open  cars  to  adapt  them  to  the  equipment  of  closed  vestibules  and 
interlocking  apparatus,  as  compared  with  the  cost  of  replacing  them 
with  new  cars,  is  too  great  to  justify  at  this  time  their  inclusion  in  the 
proposed  improvement  with  the  vestibules  and  interlocking  devices.  As 
to  other  closed  cars,  not  now  so  equipped,  the  companies  should  be 
required  to  modernize  them  in  this  respect.  The  reduction  in  accidents 
to  passengers  and  the  saving  in  operating  expenses  due  to  the  reduction 
of  damage  liability  on  account  of  such  accidents  require  that  the 
improvement  proposed  be  carried  out  without  further  delay.  The 
paramount  matter  is  the  safe-guarding  of  passengers,  and  the  present 
question  is  resolved  into  one  of  available  facilities. 

The  removal  of  the  war  restrictions  now  makes  it  possible  for  the 
Commission  to  require  the  companies  to  adopt  a  program  of  work  which 
will  keep  a  minimum  number  of  cars  out  of  service  and  not  unduly  inter- 
fere with  the  furnishing  of  necessary  facilities  and  service.  A  suitable 
order,  therefore,  should  be  entered  requiring  the  roads  to  equip  their 
closed,  convertible  and  semi-convertible  end-entrance  cars  of  the  larger 
type  with  folding  or  sliding-doors,  enclosing  both  platforms,  and  folding 
steps  to  operate  simultaneously  with  the  doors,  and  to  install  in  con- 
nection therewith  an  interlocking  device  that  wiU  cut  off  the  electric 
current  from  the  motors  when  the  doors  are  open  and  that  the  form  of 
order  be  settled  upon  notice  to  each  of  the  interested  companies. 

Whitney,  Acting  Chairman. —  This  proceeding  waa  instituted 
on  the  motion  of  the  Commission  to  determine  whether  an  order 
should  be  made  requiring  all  street  railroad  corporations  operating 
electric  surface  cars  in  the  city  of  New  York  to  equip  such  cars 
with  closed  vestibules,  the  doors  of  which  should  be  interlocked 
with  the  control  circuit  of  the  car  so  that  no  power  can  be  applied 
to  motors  while  the  doors  on  the  rear  platform  are  open. 

The  tentative  provisions  of  an  order  were  submitted  to  the 
several  companies  and  were  the  subject  of  evidence  and  argument 
at  the  hearing  before  the  Commission. 

The  entry  of  a  formal  order  prescribing  suitable  provisions  for 
equipping  with  the  necessary  improvements  cars  which  lack  proper 
safeguards  against  boarding  and  alighting  a^idents  has  been  with- 
held by  the  Commission  because  of  the  war-time  restrictions  of  the 
use  of  materials  and  limitations  of  the  availability  of  labor.    The 


Matter  of  Interlogking  Vestibules  37 

Public  Service  Commission,  First  District  [Vol.  19] 

restoration  of  peaceful  times  has  removed  these  obstacles,  and  the 
Commission  feels  that,  in  the  matter  of  the  safety  of  passengers,  it 
is  important  that  no  further  time  be  lost  in  the  making  of  prepara- 
tions for,  and  in  carrying  forward,  a  program  of  equipping  the 
surface  cars  with  the  device  suggested  by  the  Commission  in  this 
proceeding. 

The  necessity  and  wisdom  of  equipping  surface  cars  with  vesti- 
bules and  interlocking  devices  was  demonstrated  by  the  experience 
of  the  Third  Avenue  Railway  System  in  having  its  cars  so 
equipped  even  before  the  Commission  instituted  this  proceeding, 
and  was  borne  out  by  the  fact  that  the  New  York  Railways  Com- 
pany, despite  the  war-time  difficulties,  has  during  the  past  year- 
and-a-half  reconstructed  the  platforms  of  many  of  its  cars  so  as 
to  introduce  the  improvements. 

The  electrical  engineer  of  the  Commission,  Mr.  C.  W.  Wilder, 
had  made  a  preliminary  investigation  into  the  advisability  and 
necessity  for  the  equipment  of  the  cars  with  a  control  of  the 
movement  of  cars  while  passengers  had  the  opportunity  of  board- 
ing or  alighting.  His  testimony  and  opinion  were  embodied  in  a 
report  by  him  which  was  received  in  evidence  from  which  the 
following  facts  appear. 

Experience  in  the  use  of  safeguard  against  the  movement  of 
a  car  while  there  is  an  opportunity  for  passengers  to  board  or 
alight  from  it  had  demonstrated  its  benefits  in  the  prevention  of 
personal  injuries  and  in  the  reduction  of  claims  for  damages  and 
to  that  extent  operating  expenses. 

In  the  latter  part  of  1913,  the  Third  Avenue  Railroad  Com- 
pany operating  throughout  the  borough  of  Manhattan,  New  York 
city,  began  to  equip  its  cars  with  folding  doors  and  steps  and  an 
electrical  control,  that  prevents  the  motorman  from  starting  the 
car  if  its  entrance  doors  are  open.  The  boarding  and  alighting 
accidents  decreased  rapidly  during  1914,  and  in  the  year  19*15 
and  the  first  half  of  1916  had  reduced  to  approximately  30  per 
cent,  despite  the  fact  that  there  was  an  appreciable  increase  in  the 
number  of  passengers  carried.  The  results  showed  that  the 
adoption  of  Hiis  device  not  only  afforded  a  great  increase  in  the 
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protection  to  the  traveling  public,  but  also  materially  reduced 
the  amount  of  money  payable  by  the  company  in  the.  settlement 
of  claims  for  damages  to  passengers  caused  by  boarding  and 
alighting  accident.  In  the  last  four  months  of  1913,  using  old 
style  cars,  the  company  had  339  boarding  accidents  and  paid 
$6,817  in  settlement.  In  the  last  four  months  of  1914,  using 
new  type  cars,  there  were  64  boarding  accidents  and  $451  was 
paid  in  settlement.  In  the  last  four  months  of  1913  there  were 
162  alighting  accidents  and  $5,667  paid  in  settlement,  whereas 
in  1914  for  the  corresponding  period  there  were  140  alighting 
accidents  and  $1,110  paid  in  settlement. 

In  1916  the  Brooklyn  Eapid  Transit  System  had  both  old  type 
cars  and  center-entrance  cars  equipped  with  doors  which  must  be 
closed  to  allow  the  car  to  start.  Mr.'  Wilder  submitted  a  table 
which  showed  that  the  boarding  and  alighting  accidents  per  100,- 
000  car  miles  operated  by  cars  other  than  center-entrance  cars 
ranged  from  238  per  cent  to  2,327  per  cent  greater  than  the 
boarding  and  alighting  accidents  per  100,000  car  miles  occurring 
on  the  center-entrance  cars.  He  concluded  that  some  form  of 
closing  entrance  to  a  surface  car  while  it  is  in  operation  would 
eliminate  a  gi'eat  many  injuries  to  passengers.  He  further  called 
attention  to  the  fact  that  there  was  a  very  pronounced  rise  in  the 
number  of  accidents  occurring  during  the  period  from  May  first 
to  September  thirtieth  on  both  the  Brooklyn  Rapid  Transit  System 
and  the  New  York  Railways  System  due  to  the  operation  of  the 
old  style  open  car  equipped  with  running  boards  along  the  sides. 

He  further  pointed  out  that  cars  operating  in  Baltimore  and 
Boston  had  been  equipped  with  folding  doors  and  steps  in  com- 
pliance with  orders  issued  by  public  utility  commissions  in  Mary- 
land and  Massachusetts,  and  also  furnished  a  list  of  some  of  the 
principal  cities  in  which  practically  all  cars  operated  were 
equipped  with  folding  doors  and  steps. 

Mr.  Wilder  testified  that  he  believed  that  the  electrical  contact 
connecting  the  motor  controller  and  the  door  was  important  so  that 
the  car  may  not  start  before  the  door  is  closed.  The  device  recom- 
mended by  him  is  a  device  that  simply  enables  the  motorman  to 
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apply  power  to  his  car  after  the  door  is  dosed,  while,  if  the  door 
is  open,  the  power  will  be  disconnected.  The  opening  of  the  doors 
will  not  set  the  brakes  and  the  device  does  not  prevent  the  door 
being  opened  while  the  car  is  in  motion  or  while  there  is  power  on 
the  car.  He  estimated  the  cost  of  equipping  cars  with  the  neces- 
saiy  apparatus,  ftt  market  prices  prevailing  early  in  January, 
1917,  at  from  $150  to  $600  per  car  exclusive  of  open  cars.  He 
made  no  recommendation  as  to  open  cars  with  side  running  boards. 

The  Genebal  Attitude  of  the  Street  Bailboad  Companies 

The  representatives  of  the  street  railroad  companies  agreed 
with  practical  unanimity  that  the  folding  door  with  the  controller 
device  was  veiy  desirable  from  the  operating  standpoint,  and  that 
the  requirement  was  quite  reasonable  in  so  far  as  it  might  apply  to 
the  purchase  of  new  cars. 

Mr.  Edward  A.  Maher,  the  general  manager  of  the  Third 
Avenue  Bailwfty  System,  testified  that  there  was  no  question  in  his 
opinion  that  it  was  desirable  to  make  the  change,  and  that  the 
equipment  of  cars  of  that  system  with  the  devices  had  resulted  in 
reducing  the  percentage  of  boarding  and  alighting  cases  to  the 
total  number  of  accidents  in  the  borough  of  Manhattan  from  38 
per  cent  in  1913  to  about  9  per  cent. 

The  objections  made  to  the  proposed  improvement  related 
mainly  to  the  necessity  of  making  large  expenditures  upon  old 
rolling  stock  and  to  the  conversion  of  the  old  type  closed  car  and 
the  open  car  with  the  running  board.  As  the  United  States  had 
but  shortly  entered  into  the  World  War,  it  was  urged  that,  in  view 
of  the  excessive  cost  of  materials  and  labor  at  the  time  and  the 
uncertain  conditions  of  the  next  few  years,  that  the  time  was  not 
opportune  for  the  making  of  an  order. 

For  example,  counsel  for  the  surface  railroad  companies  of  the 
Brooklyn  Kapid  Transit  System  summed  up  the  attitude  of  those 
companies  in  the  concluding  paragraph  of  a  brief,  filed  soon  after 
the  close  of  hearings,  in  May,  1917,  as  follows:  "These  com- 
panies would  not  oppose,  under  normal  conditions  and  in  normal 
times^  an  order  requiring  the  vestibiding  of  convertible  cars  and 
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semi-convertible  cars,  such  work  to  proceed  as  rapidly  as  possible 
without  over-taxing  shop  facilities  and  not  unnecessarily  sacrific- 
ing cars  in  service;  but  under  present  financial  conditions,  the 
impossibility  of  securing  labor  at  reasonable  prices,  the  high  cost 
of  materials,  and  uncertainty  of  deliveries,  they  cannot  bind  them- 
selves to  the  acceptance  of  an  order  requiring  the  doing  of  any 
specified  part  of  this  work  within  any  specified  time,  and  these 
companies  respectfully  submit  that  in  view  of  these  conditions  the 
Commission  should  enter  no  order  in  the  matter." 

The  situation  with  respect  to  the  rolling  equipment  of  the 
separate  street  railroad  companies  or  systems  at  the  time  of  the 
hearing  may  be  thus  summarized: 

Brooklyn  Heights  Railroad  Company  and  other  companies  of 
the  Brooklyn  Rapid  Transit  System, — According  to  the  testimony 
of  W.  G.  Gove,  superintendent  of  equiphient,  the  companies  had 
1,107  convertible  and  70  semi-convertible  cars  of  two  classes : 

First.  452  convertible  cars  seating  48  passengers,  known  as 
four-motor  equipment  cars; 

Second.  585  twenty-eight-foot  bodies  semi-convertible  cars;  20 
semi-convertible  cars  owned  by  the  Bridge  Operating  Company; 
50  semi-convertible  cars  acquired  through  the  Coney  Island  and 
Brooklyn  Railroad. 

These  have  one-third  vestibules,  that  is,  on  the  front  and  not 
on  the  sides.  None  was  equipped  with  folding  foors,  folding 
steps  or  interlocking  device  other  than  for  experimental  purposes. 
He  estimated  that  it  would  cost  $470  to  remodel  each  of  the  655 
semi-convertible  cars  and  $770  each  to  convert  the  452  convertible 
cars,  at  the  market  prices  prevailing  in  the  mid-year  of  1917,  and 
«*!)830,000  to  equip  the  1,107  cars,  at  the  market  prices  prevailing 
in  the  mid-year  of  1917.  These  estimates  did  not  include  the 
original  value  of  the  parts  destroyed  in  the  reconstruction  process, 
which  he  estimated  at  $200,000  to  $250,000.  His  estimate 
included  buzzers  and  electric  cash  fares,  the  former  suggested  by 
the  Commission  and  the  latter  by  the  company. 

The  reversion  of  materials  and  labor  to  normal  peace  uses,  since 
the  armistice,  justifies  a  substantial  modification  in  the  estimates 
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of  cost  and  the  facility  with  which  the  work  could  be  carried  on. 
While  Mr.  Gk)ve  estimated  that  the  companies  could  remodel  the 
cars  at  the  rate  of  about  300  cars  a  year,  the  removal  of  the 
restrictions  then  existent  should  enable  greater  despatch  in 
carrying  on  the  work. 

In  addition  the  companies  had  about  640  twenty-five-foot  body 
closed  cars.  Mr.  Gove  believed  that  there  would  be  no  difference 
in  cost  between  converting  these  and  converting  the  semi-con- 
vertible cars.  The  closed  cars  are  used  about  seven  and  one-half 
or  eight  months  a  year,  but  he  admitted  that  there  was  no  reason 
why  they  should  be  exempted. 

The  companies  also  have  1,169  open  cars  with  cross  seats  and 
i-mining  boards,  of  which  1,007  have  double  trucks.  While  it  was 
physically  possible  to  equip  these  with  the  folding  doors  and  steps 
and  the  electrical  control,  yet  the  expense  would  be  considerably 
greater,  estimated  roughly  at  $1,500  per  car,  as  an  aisle  would 
have  to  be  cut  through  the  car,  the  steps  removed  and  the  sides 
built  solidly.  The  remodeling  would  render  the  cars  semi-con- 
vertible, and  available  for  all  year  use,  but  the  seating  capacity 
.would  be  reduced  by  the  cutting  of  the  aisle,  the  present  cars 
having  twelve  to  thirteen  benches,  five  passengers  to  the  bench. 
He  considered  the  purchase  of  new  open  cars  of  this  type  inad- 
visable, and  that  it  was  reasonable  to  require  new  cars  to  be 
equipped  with  the  control  apparatus. 

The  superintendent  of  the  surface  lines,  William  Siebert,  testi- 
fied that  the  open  cars  were  most  satisfactory  to  the  public  for 
riding  in  warm  weather,  particularly  on  the  Coney  Island  service, 
and  that  the  semi-convertible  cars  with  the  screens  on  the  sides 
were  the  next  in  popularity  to  the  open  cars.  However,  he  stated 
that  he  wotdd  not  recommend  the  purchase  of  new  open  cars,  ns 
they  could  not  be  used  throughout  the  year  and  were  not,  there- 
fore, economical. 

New  York  Railways  Compwny. —  This  company  called  no  wit- 
nesses. Its  attorney,  Mr.  Peacock,  estimated  that  under  normal 
conditions  it  would  take  the  company  three  years  to  complete  the 
reconstruction  and  added  that  the  companies  wished  to  coK)peraite 
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with  the  Commission.    He  did,  however,  after  the  sabmission  of 
a  proposed  order,  urge  the  following: 

(1)  That  the  side  entrance  cars  which  are  equipped  with  a 
power  control  and  cannot  start  until  the  doors  close  should  be 
excepted;  and 

(2)  That  the  196  single  truck  cars  owned  by  the  company 
should  also  be  excited. 

The  latter  cars,  it  was  claimed,  were  seldom  used.  The  com- 
pany wished  to  withdraw  these  from  service  as  soon  as  it  could 
financially  afford  to  do  so,  and  did  not  regard  their  condition  to 
warrant  the  expenditure  of  a  large  sum  of  money  for  their  recon- 
struction. The  company  was,  at  the  time  of  the  hearing,  engaged 
in  converting  439  P.  A.  Y.  E.  cars  with  the  folding  step  device. 

Third  Avenue  Railway  System. —  The  Third  Avenue  Railway 
System  was  not  operating  any  cars  in  Manhattan  which  had  not 
the  folding  doors  and  steps  and  electrical  control,  except  a  few 
cars  which  ran  in  from  The  Bronx.  The  general  manager  testified 
that  the  estimates  of  the  cost  of  reconstruction  which  had  been 
made  by  the  Commission's  electrical  engineer  were  too  low,  since, 
in  the  conversion  by  the  Third  Avenue  Company  of  600  cars,  the 
cost  was  $324  a  car,  which  included  no  platform  changes. 

He  objected  to  the  suggestion  of  requiring  open  cars  to  be 
reconstructed  for  equipping  the  control.  The  system  used  301 
open  cars,  having  twelve  to  fourteen  benches,  for  operation  in  The 
Bronx  and  on  the  Westchester  lines  running  into  The  Bronx. 
Passengers  had  a  decided  preference  for  open  cars  in  the  summer 
period.  He  admitted  that  there  had  been  accidents  resulting  from 
persons  being  swept  off  the  running  boards  of  open  cars,  and  that 
from  the  hazard  standpoint  such  cars  were  not  desirable,  but 
claimed  that  reconstruction  would  reduce  the  seating  capacity 
from  35  to  40  per  cent,  and  that,  as  the  remodeling  would  be  only 
vt  temporary  makeshift  for  replacing  the  cars,  the  large  expense, 
possibly  not  less  than  the  cost  of  new  equipment,  was  unwarranted 
at  the  time. 

As  to  332  double  truck  box  cars,  upon  which  the  plat- 
forms had  been  extended  and  air  brakes  had  been  installed. 
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which  were  operated  in  The  Bronx,  he  claimed  that  the 
tracks  of  these  cars  were  designed  to  carry  but  a  certain 
weight ;  that  the  limit  had  been  reached,  and  that  if  the  folding 
doors,  etc,  were  put  on  it  would  add  1,800  to  1,400  pounds,  with 
the  result  that  the  trucks  would  buckle,  and  that  the  cost  of  recon- 
structing these  cars,  including  the  replacement  of  the  trucks, 
would  be  $1,950  per  car,  or  $637,400  in  alL  The  assumption  of 
the  witness  as  to  the  weight  which  would  be  added  to  the  832 
double  truck  box  cars  is  founded  on  a  misapprehension,  since  it 
has  been  reported  that  the  cars  are  already  equipped  with  doors 
and  folding  steps,  and,  therefore,  the  only  added  weight  would 
consist  of  the  interlocking  device  and  minor  changes  in  the  door 
operating  mechanism  the  maximum  weight  of  which  would  be 
200  pounds  on  each  end  of  a  car. 

Second  Avenue  Railroad  Company. —  This  company  is  still  in 
the  hands  of  a  receiver.  After  the  sending  out  of  the  draft  order, 
Mr.  Kalbach,  the  new  receiver,  appeared  before  the  Commission 
and  testified  that  he  was  of  the  opinion  that  alighting  accidents 
occurred  through  the  carelessness  either  of  the  passenger  or  of 
the  motorman  and  that  the  presence  or  absence  of  doors  had  not 
a  positive  effect  upon  accidents.  He  believed  that,  in  view  of  tho 
character  of  the  traffic  on  First  and  Second  avenues  in  Manhattan, 
on  which  the  cars  of  the  company  were  operated,  folding  steps 
would  not  be  of  valua  Although  he  believed  generally  that  the 
interlocking  device  was  of  value,  because  the  motorman  ooxQd  not 
start  the  car,  he  doubted  the  necessity  to  his  company  because 
of  the  small  number  of  accidents.  He  computed  the  cost  of 
equipping  the  108  closed  cars  operated  on  his  lines,  which  were 
equipped  with  new  motors,  and  which  were  about  twenty  years 
old,  at  tiie  then  prevailing  market  prices,  at  $55,000. 

As  to  open  cars,  while  it  was  physically  possible  to  equip  them, 
the  expense,  by  reason  of  the  removal  of  the  running  board  and 
the  construction  of  a  center  aisle  and  vestibule,  would  be  so  large, 
that  it  would  be  as  well  to  consider  purchasing  new  cars  if  the 
company  could  afford  to  pay  for  them.  "While  the  company  earned 
its  actual  operating  expenses  in  April  and  May,  1917,  it  did  not 
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earn  enough  to  pay  interest  on  its  receiver's  certificates.  The  old 
type  open  car  was  more  attractive  to  passengers  in  the  summer 
time  than  the  closed  cars. 

In  conclusion,  the  receiver's  position  was  that  he  should  not 
be  required  to  equip  the  company's  cars  because  of  lack  of  funds, 
although  he  favored  the  automatic  devices  and  would  buy  new 
closed  cars  having  the  same  installed. 

Richmond  Light  and  Railroad  Company  et  al. —  Mr.  Hand, 
the  vice-president  of  the  Bichmond  Light  and  Bailroad  Company, 
which  operates  with  the  affiliated  companies  in  Staten  Island, 
favored  the  interlocking  device  and  stated  that  all  new  cars  bought 
by  him  had  such  device  installed.  The  company  had,  however, 
several  eighteen-  and  twenty-foot  body  old  cars  which  were  not 
worth  the  cost  of  putting  on  the  device.  He  estimated  that  the 
cost  of  reconstruction  would  be  $400,  or  more  than  th^  had 
offered  the  cars  for  sale.  He  said  that  accident  damages  had 
decreased  from  7%  per  cent  of  gross  receipts  to  3^/4  per  cent  since 
the  new  cars  had  been  installed,  and  that  the  company  was  hoping 
that  within  three  years,  if  financial  conditions  enabled  it,  it  would 
retire  all  the  old  cars  from  service. 

Manhattan  Bridge  Three  Cent  Line. — This  company  had  six 
cars  with  folding  steps  and  folding  doors  which  locked  the  con- 
tact device,  and  six  cars  upon  which  it  would  be  necessary  to 
reconstruct  the  platforms  and  doors  and  provide  folding  doors 
and  steps  in  order  to  conform  to  the  suggested  improvement  The 
company  offered  no  testimony,  but  filed  a  brief  in  which  it  was 
asserted  that  it  would  cost  $400  each  to  equip  the  first  six  cars 
above  mentioned  and  $600  each  to  the  second  six,  making  $6,000 
in  all,  and  it  was  contended  that  the  earnings  of  the  company  were 
small  and  that  the  company  had  been  subjected  to  unusual  and 
unexpected  demands  upon  its  earnings.  The  company's  experi- 
ence was  that  boarding  or  alighting  accidents  were  unusual  and 
negligible  in  percentage,  and  it  was,  therefore,  claimed  that  the 
additional  measure  of  safety  which  might  be  provided  through 
the  installation  of  the  proposed  contact  device  was  not  great 
enough  to  warrant  the  cost  of  installation.     It  was  pointed  out 
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that  the  company  had  no  shop  facilities  for  doing  the  work^  and 
the  then  condition  of  the  market  for  labor  and  materials  was  urged 
as  a  ground  for  postponing  the  early  completion  of  any  required 
work. 

New  York  and  Queens  County  Railway  Compam/  et  al. —  In 
behalf  of  the  New  York  and  Queens  County  Eailway  Company, 
the  New  York  and  Long  Island  Traction  Company  and  the  Long 
Island  Electric  Railway  Company,  their  counsel  urged  the  Com- 
mission to  take  into  consideration  the  uncertain  trend  of  events 
at  the  time  of  the  hearing  in  fixing  a  definite  time  by  which  the 
devices  were  to  be  installed,  so  that  the  companies  might  adjust 
themselves  to  the  developing  war  conditions.  The  Long  Island 
Electric  Railway  Company  had  about  eleven  single  truck  closed 
cars,  upon  which  the  expenditure  of  a  substantial  sum  of  money 
was  not  deemed  warranted,  and  it  desired  to  have  those  cars,  as 
well  as  about  twenty  of  its  open  cars,  excepted  from  any  recon- 
struction requirements. 

It  does  not  appear  to  me  that  the  street  railroad  companies 
would  be  warranted  in  expending  a  large  sum  of  money  for  the 
reconstruction  of  the  small-sized  cars,  whose  age  justifies  the 
expectation  of  their  retirement  within  a  reasonable  period  of 
time.  Likewise,  the  cost  of  reconstructing  open  cars  to  adapt 
them  to  the  equipment  of  closed  vestibules  and  interlocking 
apparatus,  as  compared  with  the  cost  of  replacing  them  with  new 
cars,  is  too  great  to  justify,  under  present  oonditions,  their 
inclusion  in  a  program  of  improvement  with  the  vestibules  and 
interlocking  devices. 

As  to  the  other  closed  cars,  not  already  equipped  with  closed 
vestibules  and  interlocking  devices,  I  am  of  the  opinion  that  the 
companies  should  be  required  to  modernize  the  cars  in  this 
respect.  The  benefits  in  reducing  accidents  to  passengers  and 
the  saving  in  operating  expenses  due  to  the  reduction  of  damage 
liability  on  account  of  boarding  and  alighting  of  passengers, 
iiequire  that  the  improvement  be  carried  out  without  further 
Jelay.  This  has  been  demonstrated  by  the  experiences  of  some 
of  the  companies  themselves,  but  has  been  recognized  in  the 
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progress  recently  made  by  the  New  York  Railways  Ccwipany,  the 
companies  of  the  Brooklyn  Rapid  Trimsit  system,  and  the  Third 
Avenue  Railway  Company  in  reconstructing  closed  cars  so  as  to 
equip  them  with  the  closed  vestibules,  folding  steps  and  interlock- 
ing apparatus.  I  am  not  unmindful  of  the  general  financial  situa- 
tion which  may  affect  some  of  the  companies  against  whom  the 
proposed  order  is  to  be  directed,  but  the  vital  matter  of  safe- 
guarding the  safety  of  passengers  is  paramount,  and  the  present 
question  is  resolved  into  one  of  available  facilities.  During  the 
prosecution  of  the  war  and  the  pre-emption  by  the  government 
of  labor  and  materials  it  was  not  feasible  to  formulate  and  have 
executed  a  definite  program  for  equipping  cars  with  the  safe- 
guards. But  the  removal  of  the  war  restrictions  now  makes  it 
possible  for  the  Commission  to  require  the  companies  to  do  the 
work  under  a  program  which  will  keep  a  minimum  number  of 
cars  out  of  service  for  the  purpose  of  doing  the  work  and  will  not, 
therefore,  interfere  with  the  furnishing  of  necessary  facilities  and 
service. 

I  recommend  that  a  suitable  order  be  entered  requiring  the 
street  railroad  corporations  to  equip  their  closed,  convertible  and 
semi-convertible  end-entrance  passenger  cars  of  the  larger  type 
with  folding  or  sliding-doors,  enclosing  both  platforms,  and  fold- 
ing steps  to  operate  simultaneously  with  the  doors,  and  to  install 
in  connection  therewith  an  interlocking  device  that  will  cut  off 
the  electric  current  from  the  motors  when  the  doors  are  open,  with 
an  emergency  switch  to  move  the  car  when  the  door  is  open,  and 
that  the  form  of  order  be  settled  upon  notice  to  each  of  the 
interested  companies. 
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In  the  Matter  of  the  Hearing  on  Motion  of  the  CommiBsion  Con- 
cerning the  Furnishing  of  Gas  and  Electric  Current  Beyond 
the  100  Feet  Referred  to  in  Section  62  of  the  Transportation 
Corporations  Law^  and  the  Filing  and  Posting  of  a  Service 
Provision,  Rider  or  Form  of  Contract  in  Respect  Thereto 

All  Gas  and  Elbotsio  Cobpoeatioks 

Case  No.  2157 

(Public  Senrice  Commission,  First  District,  March  81,  1919) 

▲pplications  for  eztensioiu  of  gu  and  electric  service  within  xoo  feet  of  the 
mains  or  lines  of  a  ^as  or  electrical  company  are  soremed  by  the  provi- 
sions of  section  da  of  the  Transportation  Corporations  Law  and  the 
following  sections. 

In  extensions  beyond  the  zoo-foot  limit  each  case  must  be  treated  upon  its 
own  circnmstances,  each  company,  however,  having  and  enforcing  snch 
regulations  as  wiU  ensure  the  publicity  of  the  terms  and  conditions  of 
such  service  and  the  avoiding  of  favoritism  or  discrimination. 

Before  thQ  Commission  of  its  own  motion  instituted  the  present 
proceeding  a  diversity  of  practice  existed  among  the  gas  and  electrical 
corporations  sa  to  the  terms  and  conditions  imposed  for  the  making 
of  extensions  of  gas  mains  and  electrical  lines  for  more  than  100  feet  of 
the  mains  or  lines.  Section  62  of  the  Transportation  Corporations  Law 
and  the  following  sections  specify  the  terme  and  conditftooa  under 
which  the  oompanies  must  give  service  to  applicants. 

As  to  extensions  beyond  that  limit  the  Public  Service  Corporations 
Law  provides  that  the  Commission  shall,  within  its  own  jurisdiction, 
have  power  to  order  "reasonable"  extensdcns.  Several  corporations 
established  rather  indefinite  regulations  to  covar  extensions  beyond 
the  100-foot  limit  while  other  companies  have  failed  to  do  so  but 
treated  each  application  according  to  the  judgment  of  the  company's 
officers  who  happened  to  pass  upon  it.  There  were  a  number  of  oom- 
plainte  growing  out  of  the  refusal  to  make  any  extensions  or  ot  the 
burdensome  terma  upon  which  the  corporation  was  willing  to  make 
an  extension.  Especially  was  there  criticism  on  part  of  complainants 
against  the  apparent  inequality  of  terms  imposed  upon  various  appli- 
cants. While  each  case  of  an  extension  beyond  the  100  foot  limit 
must  be  treated  upon  its  own  droumstanoes  to  establish  what  would  be 
reasonable,  each  company  should  have  and  enforce  such  r^ulations 
as  will  ensure  publicity  of  the  terms  and  conditions  under  which  an 
extension  will  be  built  and  avoid  favoritism  or  discrimination.    HUdg 
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that  it  is  important  that  each  such  corporation  should  file  with  the  Ckim- 
mission,  and  make  known  to  the  public,  a  provision  in  its  schedule 
showing  the  charges,  forms  of  agreements,  and  regulations  under  and 
in  accordance  with  which  such  extensions  will  be  made  beyond  the 
100-foot  limit  No  determination,  however,  is  made  at  this  time  as 
to  the  reasonableness  or  validity  of  any  such  tariff  provision.  Order 
in  accordance  with  the  opinion  herein  duly  made. 

Whitney,  Acting  Chairman. —  Prior  to  the  institution  of  this 
proceeding  by  the  Commission  there  existed  a  diversity  of  practice 
among  the  gas  and  electrical  corporations  in  respect  to  the  imposing 
of  terms  and  conditions  for  the  making  of  extensions  to  gas  mains 
and  electric  lines  for  a  distance  of  more  than  100  feet  from  the 
mains  or  lines. 

As  to  extensions  of  gas  and  electric  services  within  100  feet 
of  the  mains  or  lines  of  a  gas  or  electric  company,  section  62  of 
the  Transportation  Corporations  Law  and  the  following  sections 
specify  the  terms  and  conditions  under  which  a  gas  or  electric 
company  must  give  service  to  an  applicant.  As  to  extensions 
beyond  that  limit,  the  Public  Service  Commissions  Law  provides 
that  the  Commission  shall,  within  its  jurisdiction,  have  power 
to  order  "reasonable"  extensions.  Several  corporations  did 
establish  rather  indefinite  regulations  to  govern  extensions  to 
serve  individual  or  collective  needs  of  prospective  consumers 
beyond  the  100-foot  limit,  while  other  companies  had  established 
and  filed  no  rules  at  all,  treating  each  application  according  to 
the  judgment  of  the  company's  officers  who  happened  to  pass 
upon  it.  Especially  in  the  case  of  companies  which  had  estab- 
lished and  filed  no  rules,  there  were  a  number  of  complaints 
because  of  the  refusal  to  make  any  extension  or  of  the  burdensome 
terms  under  which  the  company  was  willing  to  make  an  extension. 
Criticism  on  the  part  of  the  complainants  was,  however,  directed 
mainly  against  the  apparent  inequality  of  terms  imposed  upon 
various  applicants. 

While  each  case  of  an  extension  beyond  the  100-foot  limit  must 
be  treated  upon  its  own  circumstances  to  determine  what  would 
be  reasonable,  each  company  should  have  and  enforce  such  regu- 
lations as  will  ensure,  first,  publicity  of  the  terms  and  conditions 
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under  which  an  extenaion  will  be  built  and^  second,  the  avoidance 
of  favoritism  or  discrimination. 

The  cessation  of  building  operations  during  the  war  prevented 
the  construction  of  gas  and  electric  extensions  generally,  except 
in  connection  with  war  industries.  The  resumption  of  building 
operations  which  is  anticipated  to  take  place  at  an  early  date 
will  no  doubt  be  followed  by  numerous  applications  to  the  gas 
and  electric  companies  for  service  extensions.  It  is,  therefore, 
important  that  each  gas  and  electric  corporation  shoxdd  have 
on  file  with  the  Commission,  and  shall  make  known  to  the  public, 
a  provision  in  its  schedule  showing  the  charges,  forms  of  agree- 
ment, and  regulations  under  and  in  accordance  with  which  it  will 
make  extensions  beyond  the  100-foot  limit. 

The  Commission,  however,  does  not,  at  the  present  time,  pass 
upon  the  reasonableness  or  validity  of  any  tariflF  provision  made 
or  to  be  made  by  a  gas  or  electric  company  to  comply  with  this 
requirement. 

I  accordingly  recommend  the  adoption  of  an  order  herewith 
submitted  requiring  the  filing  and  posting  by  gas  and  electric 
companies  of  a  schedule  or  supplement  setting  forth  the  rules  or 
regulations  governing  applications  for  such  extensions. 

In  accordance  with  the  foregoing  opinion,  the  Commission  the 
same  day  made  the  following  order : 

By  the  Commission. —  A  hearing  having  been  held  in  the 
above-entitled  matter  by  and  before  the  Commission,  at  which 
Hon.  Travis  H.  Whitney,  Commissioner,  presided,  and  M.  H. 
Spear,  Esq.,  appearing  for  the  New  York  and  Queens  Gas  Com- 
pany; Ray  Palmer,  Esq.,  appearing  for  the  New  York  and 
Queens  Electric  Light  and  Power  Company;  Stuart  Wilder,  Esq., 
and  William  J.  Clark,  Esq.,  appearing  for  the  Westchester  Light- 
ing Company;  Shearman  &  Sterling  appearing  for  the  Consoli- 
dated Company  and  others  by  P.  F.  W.  Ruther,  Esq.,  of  counsel; 

W.  K.  Addieks,  Esq.,  appearing  for  the  Consolidated  Gas  Com- 
State  Deft.  Kept. —  Vol.   19        4 
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pany  and  others;  Robert  A.  Carter,  Esq.,  appearing  for  the  New 
York  and  Queens  Electric  Light  and  Power  Company  and  others ; 
John  W.  Lieb,  Esq.,  and  A.  A.  Pope,  Esq.,  appearing  for  the 
New  York  Edison  Company ;  Messrs.  Cullen  &  Dyckman  appear- 
ing for  the  Brooklyn  Union  Gas  Company,  Newtown  Gas  Com- 
pany, Flatbush  Gas  Company,  Bichmond  Hill  and  Queena 
County  Gas  Company  and  the  Woodhaven  Gas  Company  by 
J.  A.  Dyckman,  Esq.,  of  counsel;  E.  H.  Rosenquest,  Esq., 
appearing  for  the  Bronx  Gas  and  Electric  Company;  William 
J.  Welsh,  Esq.,  appearing  for  the  New  York  and  Richmond  Gas 
Company,  Carleton  Macy,  Esq.,  president  Queens  Borough  Gas 
and  Electric  Company;  W.  G.  Hoyt,  Esq.,  appearing  for  the 
Standard  Gas  Light  Company  of  the  City  of  New  York;  H.  J. 
Dillon,  Esq.,  appearing  for  the  Brooklyn  Borough  Gas  Company; 
Henry  F.  J.  Ehlert,  Esq.,  appearing  for  the  Richmond  Hill  Civic 
Association,  and  E.  J.  Crummey,  Esq.,  assistant  counsel  to  the 
Commission,  attending;  it  is 

Ordered,  That  within  thirty  days  from  the  date  of  this  order 
every  gas  corporation  and  every  electric  corporation  within  the 
jurisdiction  of  this  Commission  shall  issue,  file  and  post  a 
schedule  or  supplement,  in  the  form  and  manner  prescribed  by 
the  Commission,  showing  all  charges  made,  established  or 
enforced,  or  to  be  charged  or  enforced,  all  forms  of  contract  or 
agreement,  and  all  its  rules  and  regulations  under  and  in  accord- 
ance with  which  it  will  make  extensions  of  wires,  poles,  lines, 
conduits  and  ducts  beyond  100  feet  of  any  main  laid  down  by  any 
such  gas  corporation  or  beyond  100  feet  of  the  wires  of  any  such 
electric  corporation. 

Further  ordered,  That  within  seven  days  from  the  date  of  its 
execution  and  delivery  by  it  every  such  gas  corporation  and  elec- 
tric corporation  shall  file  a  copy  of  every  contract  entered  into 
by  it  for  the  making  of  any  extension  hereinbefore  described; 
and  it  is 

Further  ordered,  That  this  order  shall  take  eflFect  forthwith  and 
shall  continue  in  force  until  changed  or  abrogated ;  and  it  is 
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Further  opdered,  That  within  ten  days  after  the  service  upon 
it  of  this  order,  every  gas  corporation  and  every  electric  corpora- 
tion within  the  jurisdiction  of  this  Commission  shall  notify  the 
Commission  whether  this  order  is  accepted  and  will  be  obeyed. 


In  the  Matter  of  the  Application  of  The  Statbn  Island  Rapid 
Transit  Railway  Company  for  the  Consent  of  the  Public 
Service  Commission  for  the  First  District  to  Condemn  the 
One-half  Interest  of  James  K  Nugent  in  Certain  Real  Prop- 
erty, Owned  by  the  Petitioner  and  Said  James  R.  Nugent, 
as  Tenants  in  Common,  Situated  in  the  Former  Town  of 
Brookfield,  in  the  County  of  Richmond,  State  of  New  York 

Case  No.  2361 

(Public  Service  Commission,  First  District,  March  31,  1919) 

The  pendency  of  an  action  for  partition  of  real  property  is  no  reason  for 
withholding  the  consent  of  the  Commission  to  an  application  for  condem- 
nation in  a  proper  case. 

This  proceeding  was  brought  by  the  Staten  Island  Rapid  Transit 
lUilway  Company  to  secure  the  consent  of  the  Commission  to  the 
aequisiticm  by  condemnation  of  certain  real  property  shown  to  be 
needed  by  the  company  in  its  business.  The  application  is  made  under 
chapter  284  of  the  Laws  of  1913  which  amended  section'  17  of  the 
Railroad  Law  by  providing  that  whenever  any  real  property  is  required 
by  any  steam  surface  railroad  corporation,  the  lines  of  which  within 
the  State  are  wholly  within  a  city  of  over  1,000,000  inhabitants,  the 
railroad  corporation  before  bringing  or  continuing  the  condemnation  pro- 
oeedings  shall  procure  the  consent  of  the  Public  Service  Commission 
having  jurisdiction  of  the  district  within  which  the  land  is  situated,  and 
further  providing  that  without  such  consent  the  said  real  property  shall 
not  be  condemned,  and  also  that  this  requirement  should  apply  to  all 
proceedings  pending  at  the  time  this  amendment  takes  effect.  The 
real  property  here  in  question  is  located  in  Arlington  in  the  former  town 
of  Brookfield,  in  the  county  of  Richmond,  adjacent  to  the  Arthur  kill, 
and  is  an  undivided  one-half  interest  owned  by  James  R.  Nugent,  the 
company  already  owning  the  remaining  one-half  interest.  There  is  now 
pending,  however,  an  action  to  partition  the  real  property  in  question 
in  which  said  Nugent  is  plaintiff  and  said  railroad  corporation  is  defend- 
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ant.  Held,  that  the  railroad  needs  the  land  in  question  to  enable  it  to 
properly  perform  its  functions  as  a  connecting  carrier  with  the  coal 
carrying  roads,  tha/t  the  pendency  of  the  partition  action  is  here  im- 
material; that  the  only  question  here  to  be  determined  is  as  to  the 
necessity  of  condemning  the  land  in  order  to  allow  the  oompcmy  to 
fulfil  its  duty  to  the  public  After  the  consent  of  the  Commission  is 
secured,  the  condemnation  proceeding  must  be  conducted  precisely  as 
are  proceedings  where  the  Commission's  consent  is  not  required;  that 
from  the  evidence  herein  the  company  really  needs  the  said  real 
property;  and  tha/t  the  recommendation  should  be  granted.  In  con- 
formity with  this  opinion  an  order  was  duly  made  by  the  C<»nmission. 

Whitney,  Acting  Chairman. —  The  Staten  Island  Rapid 
Transit  Railway  Company  applies  for  the  Commission's  consent 
to  the  acquisition  by  condemnation  of  certain  real  property 
alleged  to  be  needed  by  the  company  for  the  exercise  of  its  cor- 
porate powers.  The  application  is  made  pursuant  to  chapter  284 
of  the  Laws  of  1913  which  added  the  following  provision  to 
section  17  of  the  Railroad  Law :  "  Whenever  any  real  property 
is  required  by  any  steam  surface  railroad  corporation,  the  lines 
of  which  within  this  state  are  situated  wholly  within  a  city  of 
over  one  million  inhabitants,  for  the  purposes  mentioned  in  this 
section,  it  shall  be  a  condition  precedent  to  the  bringing,  or,  if  here- 
tofore brought,  to  the  continuing  of  condemnation  proceedings  by 
any  railroad  corporation  to  acquire  said  real  property  that  it  pro- 
cure the  consent  of  the  public  service  commission  having  jurisdic- 
tion of  the  district  within  which  the  land  is  situated,  to  acquire 
such  real  property,  and  unless  such  consent  is  given  and  procured 
the  said  property  shall  not  be  condemned.  The  last  preceding 
requirement  shall  apply  to  all  proceedings  pending  at  the  time 
this  amendment  takes  effect." 

^  The  proper^  which  the  company  desires  to  condemn  is  situated 
in  Arlington  in  the  former  town  of  Brookfield  in  the  county  of 
Richmond,  adjacent  to  the  Arthur  kill,  and  is  an  undivided  one- 
half  interest  owned  by  one  James  R.  Nugent,  in  which  property 
the  company  now  owns  the  remaining  one-half  interest.  The 
application  is  opposed  by  Mr.  Nugent  upon  the  ground  that  there 
is  now  pending  undetermined  an  action  in  partition  wherein  he 
is  the  plaintiff  and  the  company  is  the  defendant,  in  which 
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action  the  partition  and  sale  of  the  entire  tract  is  sought  That 
action,  it  appears,  has  been  noticed  for  trial  for  the  April,  1919, 
tenn  of  the  Supreme  Court,  Richmond  county.  The  pendency 
of  this  action  is  the  only  objection  which  is  seriously  urged  to 
the  granting  of  the  application. 

The  right  of  railroad  corporations  to  acquire  real  property 
by  condemnation  is  found  in  section  17  of  the  Railroad  Law, 
which  provides,  in  part,  as  follows: 

"  §  17.  Acquisition  of  title  to  real  property ;  additions,  better- 
ments and  facilities.  All  real  property  required  by  any  rail- 
road corporation  for  the  purpose  of  its  incorporation  or  for  any 
purpose  stated  in  this  chapter  shall  be  deemed  to  be  required 
for  a  public  use,  and  may  be  acquired  by  such  corporation.  If 
the  corporation  is  unable  to  agree  for  the  purchase  of  any  such 
real  property,  or  of  any  right,  interest  or  easement  therein, 
required  for  any  such  purpose,  or  if  the  owner  thereof  shall  be 
incapable  of  selling  the  same,  or  if  after  diligent  search  and 
inquiry  the  name  and  residence  of  any  such  owner  cannot  be 
ascertained,  it  shall  have  the  right  to  acquire  title  thereto  by 
condemnation.  Every  railroad  corporation  shall  have  the  power 
from  time  to  time  to  make  and  use  upon  or  in  connection  with  any 
railroad  either  owned  or  operated  by  it,  such  additions,  better- 
ments and  facilities  as  may  be  necessary  or  convenient  for  the 
better  management,  maintenance  or  operation  of  any  such  rail- 
road, and  shall  have  the  right  by  purchase  or  by  condemnation 
to  acquire  any  real  property  required  therefor,  and  it  shall  also 
have   the   right   of   condemnation   in  the   following   additional 

AOOZkfl  •         '■  ■"  W   '' 

vrOOCD  .  • 

The  testimony  shows  without  contradiction  that  the  entire 
property  held  by  the  tenants  in  common  has  been  occupied  by 
the  railroad  company  for  some  time  and  that  there  have  been 
placed  thereon  by  the  company  costly  machinery  and  plant  for 
the  thawing,  treating  and  dumping  of  coal,  which  is  necessary 
to  enable  the  railroad  to  properly  perform  its  functions  as  a  con- 
necting carrier  with  the  coal  carrying  roads.  It  is  conceded  upon 
the  record  that  the  parties  have  been  unable  to  agree  to  the  pur^ 
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chafle  of  the  interest  of  Mr.  Nugent.     It  also  appears  that  the 
property  is  far  removed  from  the  residential  sections  of  Staten 
Island  and  that  no  inconvenience  and  damage  will  result  in  the 
continued  use  of  the  property  for  the  purposes  indicated.     That 
the  property  is  needed  for  the  purposes  of  the  company  and  for 
a  public  use  cannot  be  questioned   and  therefore^  imless  the 
pendency  of  the  partition  action  is  a  valid  reason  for  withholding 
consent  of  the  Commission^  the  application  should  be  granted. 
That  the  pendency  of  the  action  is  immaterial  to  the  issue  before 
the  Commission  appears  to  me  to  be  entirely  clear.     The  ques- 
tion is  not  whether,  upon  the  institution  of  the  condemnation 
proceeding,  the  court  in  the  exercise  of  its  equitable  powers  will 
stay  its  prosecution  until  the  trial  of  the  partition  suit  nor 
whether,  in  pursuance  of  section  3379  of  the  Code  of  Civil  Pro- 
cedure,  the   court   in   the  condemnation   proceeding  will   stay 
further  prosecution  of  the  action  in  partition.     Those  questions 
are  foreign  to  a  consideration  of  whether  or  not  the  Commission 
should  grant  its  consent  to  the  acquisition  of  the  property.    The 
consent  of  the  Commission  is  not  made  presumptive  evidence  in 
the  condemnation  proceeding  of  the  company's  right  to  condemn 
nor  of  any  of  the  facts  necessary  to  be  proved  therein  nor  is  it, 
as  far  as  appears,  entitled  to  any  probative  force  in  that  pro- 
ceeding.    After  the  consent  of  the  Commission  is  obtained,  the 
condemnation  proceeding  must  be  conducted  precisely  as  are  pro- 
ceedings where  the  Commission's  consent  to  the  acquisition  of 
land  is  not  a  condition  precedent  to  the  prosecution  thereof.     In 
this  view  the  objectant  here  has  precisely  the  same  rights  to  tirge 
the  pendency  of  the  partition  action  as  a  bar  to  the  condemnation 
proceeding  as  he  would  have  if  the  petitioner  were  not  subject 
to  the  provision  of  the  amendment  of  1913  which  requires  the 
Commission's  consent  to  acquire  land.     It  appearing  that  the 
real  property  is  required  for  a  public  use  and  for  the  purpose  of 
the  company's  incorporation,  and  that  the  company  has  been 
unable  to  agree  with  the  owner  for  the  purchase  of  his  interest, 
and  it  further  appearing  that  the  use  of  the  property  for  railroad 
purposes  will  not  injuriously  aflFect  neighboring  property,  the 
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Commission,  in  my  opinion,  would  not  be  justified  in  withholding 
its  consent  because  of  the  pendency  of  the  partition  action. 
Whatever  rights  Mr.  Nugent  may  have  because  that  action  was 
instituted  prior  to  the  condemnation  proceeding  may  be  duly 
urged  in  subsequent  court  proceedings.  I  accordingly  recom- 
mend that  the  application  be  granted. 

In  conformity  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

By  THE  CoMMissioir. —  The  Staten  Island  Rapid  Transit  Rail- 
way Company  having  made  application  to  this  Commission  by 
petition  verified  March  5,  1919,  pursuant  to  the  provisions  of 
section  17  of  the  Railroad  Law  as  amended  by  chapter  284  of 
the  Laws  of  1913  for  the  consent  of  this  Commission  to  acquire 
by  condemnation  proceedings,  the  undivided  one-half  interest  of 
James  R.  Nugent  in  certain  real  property,  owned  by  the  peti- 
tioner and  said  Nugent  as  tenants  in  common,  situated  in  the 
former  town  of  Brookfield  in  the  county  of  Richmond,  State  of 
New  York,  as  hereinafter  more  fully  described;  and  a  hearing 
on  said  application  having  been  duly  held  on  March  26,  1919, 
before  Hon.  Travis  H.  Whitney,  acting  chairman,  and  before 
Hon.  F.  J.  H.  Kracke,  commissioner,  H.  C.  Dickinson  appear- 
ing for  the  Staten  Island  Rapid  Transit  Railway  Company  in 
support  of  said  application,  T.  Ludlow  Chrystie  appearing  for 
James  R.  Nugent  in  opposition  thereto  and  Godfrey  GK)ldmark, 
counsel  to  the  Commission,  attending;  and  testimony  having  been 
taken  and  the  Commission  being  of  the  opinion  that  this  applica- 
tion should  be  granted;  it  is 

Ordered  that  the  consent  of  the  Public  Service  Commission 
for  the  First  District  be  and  it  hereby  is  granted  to  the  Staten 
Island  Rapid  Transit  Railway  Company  to  acquire  by  condemnar 
tion  proceedings  the  undivided  one-half  interest  of  James  R. 
Nugent  in  that  parcel  of  real  property  situated  in  the  former 
town  of  Brookfield  in  the  county  of  Richmond,  State  of  New 
York,  described  as  follows: 

^'Beginning  at  a  tack  in  an  old  stake  being  a  point  on  the 
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westerly  side  of  Bridge  Creek,  the  co-ordinates  of  which  are 
south  fifty-nine  hundred  and  six  and  four  hundred  and  fifty- 
four  one-thousandths  (5906.454)  feet  and  west  thirty-nine  thou- 
sand three  hundred  seventy-four  and  nine  hundred  ninety-four 
one-thousandths  (39374.994)  feet  in  the  system  established  by 
the  U.  S.  Coast  and  Geodetic  Survey  and  topographical  Bureau 
of  the  Borough  of  Richmond,  which  point  is  a  southeasterly 
comer  of  lands  of  said  Margaret  D.  Fitzpatrick;  thence  south 
83  degrees  20  minutes  33  seconds  west  ten  hundred  ninety-six 
and  nineteen  one-hundredths  (1096.19)  feet  to  a  tack  in  a  stake 
in  the  centre  of  a  small  creek,  being  a  point  in  the  southwesterly 
comer  of  the  three  and  four  hundred  seventy-nine  one-thousandths 
(3.479)   acres  conveyed  by  Walter  H.  Crittenden  and  wife  to 
Margaret  D.  Fitzpatrick  by  deed  bearing  date  the  14th  day  of 
March,  1912,  and  recorded  in  the  oflSce  of  the  Clerk  of  Richmond 
County,  March  21,  1912;  thence  along  the  centre  of  the  said 
creek  south  14  degrees  08  minutes  30  seconds  east  one  hundred 
fifty-one  and  fourteen  one-hundredths  (151.14)   feet  to  a  tack 
in  a  stake;  thence  still  along  the  center  of  said  creek  south  40 
degrees  30  minutes  40  seconds  west  one  hundred  fifty-three  and 
twelve  one-hundredths  (153.13)  feet  to  a  tack  in  a  stake;  and 
which  stake  is  also  the  northerly  comer  of  land  now  or  formerly 
of  Erastus  Brooks  and  Cornelius  Duboise;  thence  south  0  degrees 
56  minutes  50  seconds  west  eighty-one  and  eighty-four  one  hun- 
dredths (81.84)  feet  and  along  said  land  to  a  tack  in  a  stake  on 
the  south  side  of  said  creek;  thence  south  38  degrees  17  minutes 
35  seconds  east  nine  hundred  four  and  forty-six  one-hundredths 
(904.46)  feet  along  said  land  to  the  northerly  bank  of  Bridge 
Creek;  thence  easterly  following  the  windings  and  turnings  of 
the  said  Bridge  Creek  to  the  point  or  place  of  beginning.     Bear^ 
ings  given  in  this  description  are  magnetic  of  year  1908.     Con- 
taining sixteen  and  nine  hundred  seventy-nine  one-thousandths 
(16.979)   acres  more  or  less.'*     Together  with  all  rights,  title 
and  interest  to  the  aforesaid  creek. 
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In  the  Matter  of  the  Application  of  the  Belt  Line  Eailwat 
CoBPOBATioN,  under  Section  184  of  the  Kailroad  Law,  for  the 
Approval  of  the  Public  Service  Commission  for  the  First  Dis- 
trict, of  the  Declaration  of  Abandonment  of  a  Portion  of  Its 
Route  and  Franchises  in  the  Borough  of  Manhattan,  City  and 
State  of  New  York 

Case  Ko.  2331 

(Public  Serrice  Commission,  First  District,  April  17,  1919) 

AppUcttion  franted  on  the  gronnd  that  there  is  no  necessity  for  the  continn- 
ince  of  operation  for  the  convenience  of  the  public  —  jurisdiction  of  the 
Commission  under  section  184  of  the  Railroad  Law  —  matters  discussed  as 
to  the  cost  to  the  public  of  maintaining  unnecessary  transportation 
facilities  and  the  necessity  of  proTiding  for  future  transportation 
requirements* 

The  surface  lines  in  question  were  built  by  plaintiif's  predecessor,  the 
Central  Park,  North  and  East  River  Kailroad  Company,  pursuant  to 
chapter  511,  Laws  of  1860,  and  a  resolution  of  the  common  council  of  the 
city  of  New  York  approved  by  the  mayor  December  31,  1861.  The  Third 
Avenue  Railroad  Company  is  the  owner  of  the  entire  capital  stock  of  the 
petitioner.  Storage  battery  cars  within  the  past  five  years  have  sur- 
planted  the  horse  cars.  The  approval  of  the  Commission  is  asked  for  the 
discontinuance  of  the  East  Belt  line  from  Fourteenth  street  to  South 
Ferry.  Of  late  years  the  territory  through  which  the  line  runs  has 
changed.  Bridges  have  been  built  over  and  subways  under  the  East 
river.  Fourteen  ferries  across  the  East  river  have  been  abandoned  within 
the  past  sixteen  years.  Only  two  ferries  now  operate  below  Fourteenth 
street  both  at  the  end  of  petitioner's  line,  at  a  point  served  by  subway 
lines,  all  the  elevated  railroads  and  by  street  surface  lines.  The  Second 
avenue  elevated  line  parallels  the  East  Belt  line  between  Fourteenth  street 
and  South  Ferry.  The  street  traffic  along  the  East  river  has  so  increased 
as  to  result  in  congestion  along  the  right  of  way  making  it  impossible  to 
maintain  speed  sufficient  for  passenger  traffic.  Only  one  storage  battery 
car  is  now  operated  under  an  hour  headway  between  6  A.  m.  and  7  p.  m. 
carrying  from  40  to  46  passengers  each  day,  26  per  cent  of  which  are 
transfer  passengers.  There  has  been  no  demand  for  increased  service 
nor  any  complaint  against  the  present  service.  Held,  that  there  is  no 
necessity  for  the  continuance  of  the  operation  of  the  road  for  the  con- 
venience of  the  public;  the  Legislature  having  the  power  to  approve  of  the 
abandonment  of  the  pf^itioner's  franchise  and  that  power  having  been 
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delegated  to  the  Public  Service  Commission  by  section  184  of  the  Railroad 
Law,  the  Commission  baa  jurisdiction  to  grant  the  application.  Applica- 
tion granted  unconditionally. 

Matters  discussed  relating  to  the  case  in  question  and  to  all  applica- 
tions of  a  similar  character  which  may  be  made  in  the  future  both  as  to 
the  cost  to  the  public  of  maintaining  mmeoessary  transportation  facilities 
and  the  need  of  providing  for  future  transportation  requirements.  Order 
made  in  accordance  with  the  foregoing  opinion  and  specifying  the  route 
to  be  abandoned. 

Ebaokb,  Commissionep. —  This  is  a  petition  by  the  Belt  Line 
Railway  Corporation  under  section  184  of  the  Railroad  Law  for 
the  approval  by  the  Commission  of  a  declaration  of  abandonment, 
adopted  by  the  board  of  directors  and  ratified  by  the  stockholders, 
of  portions  of  its  railroad  in  various  streets  and  avenues  in  the  bor- 
ough of  Manhattan,  city  of  New  York.  That  section  provides  as 
follows : 

"Any  street  surface  railroad  corporation  may  declare  any  por- 
tion of  its  route  which  it  may  deem  no  longer  necessary  for  the 
successful  operation  of  its  road  and  convenience  of  the  public 
to  be  relinquished  or  abandoned.  Such  declaration  of  abandon- 
ment must  be  adopted  by  the  Board  of  Directors  of  the  corporation 
under  its  seal,  which  shall  be  submitted  to  the  stockholders  thereof 
at  a  meeting  called  and  conducted  in  the  same  manner  as  required 
by  law  for  meetings  of  stockholders  for  the  approval  of  leases 
by  railroad  corporations  for  the  use  of  their  respective  roads.  If 
the  stockholders  shall,  at  such  meeting,  ratify  and  adopt  such 
declaration  of  abandonment,  the  secretary  of  the  company  shall 
so  certify  under  the  seal  of  the  corporation,  upon  such  declaration. 
Such  declaration  shall  then  be  submitted  to  the  public  service 
commission  for  its  approval,  and  if  approved  by  such  commis- 
sion, such  approval  shall  be  indorsed  thereon  or  annexed  thereto 
and  the  declaration  so  certified  and  indorsed  shall  be  filed  and 
recorded  in  the  office  of  the  secretary  of  state,  and  from  the 
time  of  such  filing,  such  portion  of  the  route  designated  in  the 
declaration  shall  be  deemed  to  be  abandoned/' 

The  application  is  opposed  by  the  city  of  New  York  through 
its  corporation  counsel,  who  contends  that  the  application  should 
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be  denied  both  on  facts  and  because  the  Commission  in  his  opinion 
has  no  power  to  grant  it  over  the  city's  objection. 

The  following  facts  appear  from  the  proofs  presented: 

The  L^islature  of  the  State  of  New  York,  by  chapter  511  of 
the  Laws  of  1860,  authorized  certain  individuals  therein  named 
and  their  assigns  to  construct  and  operate  a  street  railroad  on  the 
streets  and  avenues  therein  specified,  and  authorized  and  requii  ed 
the  common  council  of  the  city  of  New  York  to  grant  permission 
therefor.  A  corporation  knovm  as  the  Central  Park,  North  and 
East  River  Railroad  Company  was  thereafter  organized  by  the 
said  individuals  for  the  purposes  of  constructing  and  operating 
the  railroad.  On  December  28,  1861,  the  common  council  repre- 
sented by  the  board  of  aldermen  of  the  city  of  New  York  by  reso- 
lution granted  permission  to  the  corporation  to  construct  and 
operate  the  railroad  on  the  streets  and  avenues  mentioned  in  the 
legislative  act  above  referred  to,  said  resolution  being  approved  by 
the  mayor  on  December  31,  1861.  The  railroad  was  thereafter 
constructed  by  the  corporation  and  placed  in  operation.  The 
Belt  Line  Railway  Corporation  succeeded  in  January,  1913,  to 
all  of  the  property,  rights  and  franchises  of  the  Central  Park, 
North  and  East  River  Railroad  Company. 

The  declaration  of  abandonment  presented  to  the  Commission 
herein  was  adopted  by  the  board  of  directors  of  the  Belt  Line  Rail- 
way Corporation  on  July  30, 1918.  It  states  that  the  franchise  of 
the  corporation  to  construct,  maintain  and  operate  a  street  surface 
railroad  in,  upon,  along  and  over  the  streets  and  avenues  therein 
specified  is  no  longer  necessary  for  the  successful  operation  of  the 
railroad  and  the  convenience  of  the  public,  and  declares  that  the 
franchise  be  relinquished  and  abandoned.  The  declaration  was 
submitted  to  the  stockholders  on  September  11,  1918,  at  a  special 
meeting  duly  called  and  was  ratified  and  approved,  7,340  shares, 
being  the  total  amount  of  stock  issued  and  outstanding,  being 
present  and  voting  in  favor.  It  appears  that  the  Third  Avenue 
Railway  Company  is  the  owner  of  the  entire  capital  stock  of  the 
Belt  Line  Railway  Corporation  now  issued  and  outstanding. 

Several  months  ago  the  Belt  Line  Railway  Corporation  discon* 
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tinued  operation  north  of  Fourteenth  street  on  the  East  Belt  Line, 
which  according  to  the  tariff  schedules  on  file  with  the  Commis- 
sion operates  from  the  terminal  at  South  ferry  north  to  First 
avenue  and  Fifty-ninth  street,  Manahattan,  and  the  Dry  Dock, 
East  Broadway  and  Battery  Bailroad  Company  have  since 
operated  its  Avenue  B  cars  on  that  portion  of  the  route  of  the 
Belt  Line  Railway  Corporation.  The  corporation  at  the  present 
time  operates  on  all  portions  of  the  route  sought  to  be  abandoned, 
except  on  Avenue  D  from  Fourteenth  street  to  Seventeenth  street, 
and  on  Fifty-fourth  street  between  the  tracks  of  the  West  Belt 
Line  and  the  car  bams.  There  is  no  specific  mention  in  the  legis- 
lative act  of  Fifty-fourth  street,  and  the  tracks  were  probably 
constructed,  although  this  does  not  positively  appear  in  the  record, 
under  the  general  provision  in  the  act  granting  the  privilege  of 
laying  necessary  sidings,  turn-outs,  connections  and  switches  for 
the  proper  working  and  accommodation  of  the  railroad.  The  rail- 
road was  originally  a  horse  railroad,  but  during  the  past  five  years 
storage  battery  cars  have  been  operated  on  the  East  Belt  Line. 
The  approval  by  the  Commission  of  the  application  of  the  com- 
pany will  result  in  the  discontinuance  of  operation  of  the  East 
Belt  Line  south  of  the  Fourteenth  street. 

The  East  Belt  Line  now  operates  from  Fourteenth  street  to 
South  ferry  near  the  East  river  upon  which  numerous  ferries 
were  formerly  located  and  operated.  When  operations  b^an  the 
territory  was  residential  in  character.  There  were  no  subways 
constructed  under  or  bridges  constructed  over  the  East  river.  It 
appears  that  between  the  years  1903  and  1918  nineteen  ferries 
operated  across  the  East  river  between  the  borough  of  Manhattan 
and  boroughs  of  Brooklyn  and  Queens,  thirteen  of  which  were 
south  of  Fourteenth  street  on  the  Manhattan  shore.  At  the 
present  time  only  five  of  these  ferries  operate  across  the  East  river, 
two  north  and  three  south  of  Fourteenth  street.  Two  of  the 
ferries  now  operated  below  Fourteenth  street  are  located  at  White- 
hall street,  the  end  of  the  route,  at  a  point  served  by  the  city's 
rapid  transit  subway  lines,  by  all  of  the  elevated  railroad  lines 
in  Manhattan,  and  by  several  street  surface  railway  lines  other 
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than  the  East  Belt  Line.     Three  bridges,  the  Brooklyn,  the  Man- 
hattan and  the  Williamsburg,  have  since  been  constructed  across 
the  East  river  south  of  Fourteenth  street  landing  pedestrians 
and  railroad  passengers  approximately  half  a  mile  west  of  the 
river  front     The  Brooklyn-Manhattan  Eapid  Transit  Railroad 
and  the  Pennsylvania  Tunnel  have  been  constructed  under  the 
East  river  accommodating  a  great  traffic  between  the  boroughs. 
The  construction  of  the  bridges  and  tunnels  has  resulted  in  a 
tremendous  decrease  in  traffic  on  the  ferries  and  has  been  the 
principal  reason  for  the  discontinuance  of  operation  on  most  of 
them,  all  to  the  great  injury  and  diminution  in  traffic  on  the 
East  Belt  Line.     The  Second  Avenue  Elevated  Line,  between 
Fourteenth   street  and  South  ferry,  substantially  parallels  the 
East  Belt  Line,  and  within  the  past  five  years  the  service  on  that 
line  has  been  greatly  improved  by  the  construction  of  a  third 
track     The  freight  traffic  to  and  from  the  steamship  and  other 
piers  along  the  East  river  has  increased  considerably  as  the  years 
have  gone  by,  resulting  in  great  congestion  on  and  along  the  right 
of  way  of  the  East  Belt  Line  south  of  Fourteenth  street,  making 
it  impossible  to  maintain  sufficient  speed  to  attract  passenger 
traflSc.    The  territory  has  changed  from  a  purely  residential  sec- 
tion and  is  now  well  built  up  with  business  properties,  storage 
warehouses  and  the  like.     At  the  present  time  the  corporation 
operates  only  one  storage  battery  car  on  the  line  upon  an  hour  head- 
way  and  between  the  hours  of  6  a.  m.  and  7  p.  m.     The  inspectors 
of  the  Commission  made  checks  of  the  service  upon  three  different 
normal  days  of  travel  covering  eleven  trips,  five  northbound  and 
six  southbound.     The  total  passengers  on  the  northbound  trips 
were  twenty,  and  on  the  southbound  trips  twenty.     The  greatest 
number  of  passengers  on  any  trip  were  eight,  and  on  two  of  the 
trips  no  passengers  were  carried.     The  total  number  of  passengers 
carried  each  day  is  from  forty  to  forty-five,  about  25  per  cent 
of  which  are  transfer  passengers.     The  travel  on  the  line  has 
steadily  decreased  during  the  past  five  years.     It  has  been  inti- 
mated that  if  the  service  was  improved  by  the  corporation  the 
riding    would    be    greater    and    possibly    lucrative,    but    it    is 
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important  to  note  that  despite  the  reduction  in  service  there  has 
been  no  demand  from  the  public  to  increase  the  number  of  cars 
on  the  headway,  neither  has  there  been  any  complaint  in  r^ard 
thereto,  and  as  a  matter  of  fact  no  complaint  has  been  received 
by  the  Commission  during  the  last  eight  years  in  relation  to  the 
service  on  this  line.  There  appears  to  be  no  necessity  for  the 
continuance  of  operation  of  the  road  for  the  convenience  of  the 
public.  The  entire  territory  seems  to  be  served  by  other  and 
more  e£Scient  means  of  transit.  The  operation  of  the  line  is 
financially  unsuccessful.  The  operating  expenses  greatly  exceed 
the  operating  revenue.  At  no  time  during  the  past  five  years  has 
the  line  been  financially  a  success.  Upon  the  undisputed  facts 
the  application  must  be  granted,  irrespective  of  the  considerations 
about  to  be  discussed.  These  additional  considerations  are  of  a 
broad  economical  and  public  nature,  which  fortify  the  only  con- 
<»lusion  justifiable  by  the  evidence  and  which  are  applicable  not 
only  to  the  present  case  but  to  all  applications  of  a  similar  char^ 
acter.  They  have  to  do  with  (1)  the  cost  to  the  public  of  main- 
taining unnecessary  facilities,  and  (2)  the  need  of  providing  for 
future  transportation  requirements.  In  reality,  the  two  points 
merge  into  one.  As  to  the  first,  if  the  tracks  are  continued  in 
service  when  they  are  not  needed  they  would  constitute  an 
obstruction  in  the  streets  and  the  operating  losses  would  ulti- 
mately fall  upon  the  public  and  not  upon  the  company.  The 
losse^  would  include  not  only  the  direct  excess  of  operating  ex- 
penses over  revenues,  but  also  the  fair  return  upon  the  investment 
to  which  the  company  would  be  entitled,  and  in  the  long  run  they 
would  have  to  be  compensated  either  by  somewhat  higher  fares 
on  other  lines  or  through  various  restrictions  in  service.  The 
Commission,  therefore,  would  be  guilty  of  gross  disregard  of 
public  rights  if  it  were  to  impose  in  the  first  instance  unnecessary 
costs  upon  the  company,  and  were  thus  to  increase  the  final 
burden  on  the  traveling  public. 

Turning  to  the  second  point,  the  Commission  must  have  par- 
ticular regard  for  future  transportation  requirements.     For  this 
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purpoae,  the  dual  system  of  rapid  transit  railroads  has  been 
devised,  and  the  new  lines  are  being  put  in  operation  as  rapidly 
as  possible.  They  are  to  serve  not  only  immediate  needs,  but  are 
to  provide  for  future  growth  of  traffic.  The  city  and  the  rapid 
transit  companies  have  already  invested  in  these  additional  facil- 
ities over  $350,000,000  and  wiU  have  to  furnish  further  large 
sums  to  complete  the  system.  But  in  addition  to  the  rapid 
transit  lines  now  in  course  of  construction,  the  growth  of  the  city 
will  require  constantly  further  improvements  and  extensions. 
As  needs  develop  or  can  be  foreseen,  they  must  be  provided. 

The  Commission  Must  Consider  Future  Requirements 

In.  considering  the  future  of  this  large  and  rapidly  growing 
city,  the  Commission  believes  that  whenever  existing  facilities 
are  no  longer  required  they  should  be  abandoned,  so  that  needless ' 
costs  may  be  avoided  and  funds  applied  to  necessary  service.  The 
Comipission  must  not  only  stand  ready  to  authorize  the  abandon- 
ment of  unnecessary  operation,  but  should  have  power  and  direct 
duty  to  require  the  abandonment.  There  have  been  tremendous 
transitions  in  the  city's  street  railway  facilities  in  the  past,  and 
as  a  consequence  numerous  lines  have  been  abandoned  as  unprofit- 
able. Others  have  been  entirely  reconstructed  into  new  kinds  of 
railroads  and  equipment  has  been  ruthlessly  scrapped  to  make 
room  for  improvements.  There  has  also  been  the  reaction  upon 
transportation  of  the  shifting  of  population,  movement  of  in- 
dustry, public  improvements,  etc.  Among  the  Commission's 
chief  duties,  therefore,  should  be  to  help  the  adjustment  of  trans- 
portation to  changing  conditions.  It  should  certainly  not  retard 
the  adjustments.  If,  as  seems  likely,  the  operation  of  the  new 
rapid  transit  lines  should  result  in  rendering  a  considerable 
number  of  existing  surface  lines  obsolete,  the  Commission  must 
be  ready  to  sanction  their  abandonment  and  should  have  power 
to  require  the  discontinuance  of  their  operation.  It  should  con- 
stantly strive  for  adequate  service,  and  this  requires  both  the 
introduction  of  improvements  and  the  discontinuance  of  obsolete 
fonctions. 
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Qeowth  of  Futube  Tbaffio 

With  this  view  of  the  Commission's  responsibilityy  it  is  worth 
while  to  attempt  a  glimpse  of  the  future  as  to  what  the  require- 
ments are  likely  to  be,  and  this  will  emphasize  the  importance  of 
discontinuing  operation  which  is  no  longer  useful.  From 
1870  to  1910,  the  population  of  New  York  city,  as  now  consti- 
tuted, has  increased  at  the  rate  of  about  33^  per  cent  per  decade. 
Since  1910,  because  of  the  war,  the  rate  has  doubtl^s  been 
retarded  somewhat.  The  estimates  of  the  bureau  of  statistics 
and  accounts  of  the  Commission,  places  the  population  for  1918 
at  5,525,497,  and  for  1920,  5,715,151.  Assuming  after  1920  a 
further  increase  of  30  per  cent  per  decade,  which  seems  conserva- 
tive, the  population  to  be  served  in  1930  will  be  7,429,696,  in 
1940,  9,658,605,  and  in  1950,  12,556,186.  But  these  figures  do 
not  give  a  complete  picture  of  the  probable  increase  in  transporta- 
tion. The  number  of  passengers  will  probably  advance  much 
faster  than  population.  The  following  statement  pres^its  by 
decades  since  1860  the  number  of  street  railway  passengers  in 
the  present  territory  of  New  York  city,  the  population,  the  num- 
ber of  rides  per  capita  and  the  per  cent  increases : 


No.  of  revenue 

■ 

Percent  Increase 

passengers  on 

Rides  per 

Number  of 

street  railways 

Bopulation 

capita 

passengers 

Population 

I860 

60,830,173 

1,174,779 

43 

« •  • 

•  • 

1870 

152,463,920 

1,478,103 

103 

200 

26 

1880 

290,417,029 

1,911,698 

152 

90 

29 

1890 

569,149,560 

2,607,414 

218 

96 

36 

1000 

846,353,058 

3,437,202 

246 

49 

32 

1910 

1,531,262,914 

4,766,883 

3^1 

81 

89 

1918 

1,975,511,790 

5,525,497 

858 

29 

16 

These  figures  are  based  upon  the  United  States  Census  and 
upon  reports  of  the  Public  Service  Commission  of  New  York, 
First  District.  For  1918  the  population  is  estimated.  The 
table  shows  that,  with  the  growth  of  the  city,  the  number  of  rides 
per  passenger  has  advanced  from  43  in  1860  to  321  in  1910,  and 
probably  358  in  1918.  This  striking  fact  reveals  very  clearly 
that  street  railway  traflSc  increases  in  a  much  greater  proportion 
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than  the  city^s  population.  The  diflFerence  is  shown  by  the  per 
cent  increase.  While  the  population  has  grown  26  to  39  per 
cent  ]>er  decade,  the'  ratios  for  street  railway  passengers  have 
been  49  to  2t)0  per  cent.  While  there  is  considerable  variation 
in  the  relationship  from  one  period  to  another,  the  per  cent 
increase  of  passengers  has  been  over  twice  that  of  the  population 
for  each  decade,  except  1890-1900.  For  the  partial  decade  since 
19.10,  based  on  estimated  population,  the  ratio  was  somewhat 
under  two  to  one,  probably  because  of  the  war.  From  these  and 
other  data  discussed  in  the  Commission's  annual  report  for  1910, 
it  seems  safe  to  deduce  the  rule  that  street  railway  traffic  grows 
twice  as  fast  as  population.  This  ratio  particularly  applies  to 
the  average  increase  in  New  York  city  since  1890.  Following 
this  rule,  we  may  make  the  following  estimates  of  traffic  based  upon 
a  30  per  cent  increase  in  population  after  1920 : 

Population      Xo.  of  Passengers 

1910 4,706,883  1,631,562,914 

1920 5,715,161  2,100,000,000 

1930 7,429.696  3,360,000,000 

1940 9,658,605  5,376,000,000 

1950 12,556,186  8,601,600,000 


For  1920  the  estimated  number  of  passengers  is  based  upon 
1918  actual  figures,  while  the  population,  due  to  the  interference 
of  the  war,  is  placed  at  only  about  20  per  cent  above  1910.  After 
1920,  however,  the  population  is  estimated  at  30  per  cent  increase 
per  decade  and  the  traffic  at  twice  that  rate,  or  60  per  cent.  The 
enormous  number  of  8,600,000,000  passengers  which  will  prob- 
ably be  carried  in  1950,  according  to  the  two  to  one  rule,  indicate! 
the  foresight  that  must  be  exercised  by  the  Commission  to  fur- 
nish proper  transportation.  This  increase  depends  largely  upon 
adequate  provision  of  facilities,  and  it  emphasizes  the  important 
of  looking  forward  to  the  growing  needs  of  the  public.  In  view, 
then,  of  these  tremendous  future  requirements,  it  must  be  the 
Commission's  policy,  not  only  to  permit,  but  to  urge  the  abandon- 
ment of  all  facilities  that  are  not  needed,  and  to  turn  all  possible 

effort  to  meet  the  reasonable  necessities  of  the  future. 
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Traffic  Grows  Twice  as  Fast  as  Population 

The  rule  that  the  iiumher  of  street  railway  passengers  increases 
twice  as  fast  as  population  is  so  startling  both  as  to  its  fact  and 
its  ultimate  consequence,  that  it  deserves  careful  consideration. 
As*  already  indicated,  it  has  been  exceeded  in  New  York  city 
each  decade  except  1890-1900.  Likewise,  it  has  been  surpassed 
by  the  experience  of  other  American  cities  where  data  has  been 
available  and  has  been  analyzed,  and  the  same  is  true  of  European 
cities.  For  detailed  data  and  discussion  see  Annual  Keport  of 
the  Public  Service  Commission  of  New  York,  First  District, 
1910,  volume  III,  pages  22-53.  Furthermore,  it  is  more  than 
borne  out  by  the  increase  of  traflSc  of  steam  railroads  in  the 
United  States  compared  with  the  increase  in  population.  This 
appears  in  the  following  statement: 

1S90         1900        1910 

Population  of  United  States         62,947 J 14  75,994,575  91,972,266 

Number  of  passengers 492,430,865  576,865,230  971,683,199 

Passenger  miles    11,847,785,617  16,039,007,217  32,338,496,320 

Number  of  tons  of  freight. .        636,541,617  1,101,680,238  1,849,900,101 

Freight  ton  miles 76,207,047,298  141,599,157,270  255,016,910,461 

Per  cent  increases : 

Population  of  United  States 21%  21% 

Number  of  passengers 17  68 

Passenger  miles   35  102 

Number  of  tons  of  freight 73  68 

Freight  ton  miles 86  SO 


These  figures  are  based  upon  the  reports  of  the  Interstate  Com- 
merce Commission  and  upon  the  United  States  census.  Unfortu- 
nately, comparison  cannot  be  made  for  more  than  two  decades, 
1890-1900  and  1900-1910.  The  population  of  the  United  States 
increased  21  per  cent  each  decade.  For  the  first;  the  number  of 
passengers  increased  only  17  per  cent  but  the  passenger  miles 
35  per  cent;  for  the  second,  the  immber  of  pas.'^engers  68  per  cent, 
and  the  passenger  milea  102  per  cent.  For  the  two  decades,  the 
number  of  passengers  increased  slightly  over  twice  as  fast  as 
population.  There  is  question  as  to  which  is  the  better  method 
of  judging  the  increase  in  passenger  traffic,  by  the  number  of 
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passengers  or  by  the  number  of  miles  the  passengers  were  carried. 
The  first  would  disregard  the  average  length  per  passenger  trip. 
This  factor  should  be  taken  into  account  and  on  this  basis  the 
rule  that  traffic  increases  twice  as  fast  as  population  was  not 
quite  realized  during  1890-1900,  but  was  greatly  exceeded  during 
1900-1910.  When  we  turn  to  freight  traffic,  we  find  that  the  rate 
of  increase  was  fairly  constant  for  the  two  decades,  that  the 
number  of  tons  carried  was  about  three  times  the  rate  of  growth 
in  population,  and  the  number  of  ton  miles  was  four  times  the 
increase  in  population. 

Conditions  Undeblyinq  the  Rule  of  Two  to  One 

The  rule  of  two  to  one  is  more  than  justified  by  all  available 
data  of  traffic  and  population.  It  is  a  verj'  conservative  state- 
ment of  average  past  experience.  Nevertheless,  it  cannot  be 
blindly  followed  as  to  the  future,  but  must  be  considered  in  view 
of  reasonable  expectations.  It  is  based  in  part,  as  a  city  increases 
in  size,  upon  the  relative  greater  dispersal  of  the  people,  their 
average  farther  removal  from  their  place  of  business,  the  growing 
habits  of  riding,  and  the  presence  of  a  relatively  larger  transient 
population.  But  above  all,  it  depends  upon  continuous  improve- 
ments and  extensions  of  service.  If  we  consider  only  New  York 
city,  we  see  that  the  rule  was  surpassed  during  periods  of  great 
transitions,  when  there  were  fundamental  changes  in  transporta- 
tion facilities,  which  resulted  in  improvements  in  service  and 
stimulation  of  traffic.  This  was  true  during  1880-1890,  when 
there  were  great  extensions  in  elevated  lines  operated  with  steam, 
compared  with  previous  horse  surface  roads.  The  decade  from 
1890-1900  was  a  period  of  marked  industrial  depression,  which 
retarded  the  increase  in  traffic  compared  with  population;  also 
there  were  few  important  improvements.  During  1900-1910, 
however,  there  were  again  important  changes:  (1)  extension  in 
use  of  free  transfers;  (2)  progress  in  the  unification  of  systems; 
(3)  electrification  of  the  elevated  lines;  (4)  construction  and 
operation  of  the  subway. 
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Future  Application  of  the  Rule 

Now,  turn  to  the  futura  While  no  such  fundamental  transi- 
tions may  reasonably  be  expected  as  the  passage  from  horse  sur- 
face railroads  to  the  present  felectric  systems,  especially  the 
elevated  and  subway,  we  may,  nevertheless,  safely  expect  import- 
ant improvements;  particularly  we  may  look  for  progressive 
unification  of  systems  and  to  a  very  great  extension  of  elevated 
and  subway  facilities.  By  1930,  it  should  be  possible  not  only 
to  reach  by  rapid  transit  from  lower  Manhattan  every  point  of 
Greater  New  York,  but  to  go  from  every  part  of  the  greater  city 
to  every  other  part. 

The  business  of  being  a  city  is  a  competitive  one.  In  the  case 
of  New  York  there  are  yet  undeveloped  areas  in  Brooklyn, 
Queens,  The  Bronx  and  Staten  Island,  in  which  a  much  larger 
population  could  live  if  adequate  means  of  transportation  to  the 
business  sections  of  the  city  were  available.  New  York  city  has 
immense  possibilities  of  growth  because  of  its  harbor,  because  of 
its  established  trade,  because  of  its  railroad  connections  with  the 
rest  of  the  United  States,  and  because  of  the  tremendous  popula- 
tion of  labor,  skilled  in  certain  industries,  and  permanently 
domiciled  there  or  in  the  vicinity.  Because  of  these  conditions, 
there  will  be  rapidly  growing  industries  and  commerce,  and  prob^ 
ably  an  even  more  rapidly  increasing  number  of  workers.  To 
take  care  of  the  people,  New  York  city,  especially  the  outlying 
sections,  will  come  in  competition  with  New  Jersey,  Long  Island 
or  Westchester  county.  In  connection  with  this  competitive 
phase  of  the  problem,  we  must  consider  that  the  necessity  of 
residing  too  far  from  work,  as  measured  either  by  time  or  cost 
of  travel,  restricts  the  number  of  available  workers  and  thereby 
retards  the  growth  of  the  city's  industries.  The  provision  of 
adequate  transportation  facilities  is  therefore  imperative.  They 
will  do  more  than  to  expedite  the  movement  of  existing  traffic; 
they  will  create  new  traffic. 

Looking  to  the  future,  we  are  probably  justified  in  assuming  a 
30  per  cent  increase  in  population  per  decade,  and  a  60  per  cent 
increase  in  traffic,  especially  for  the  purpose  of  predicting  the 
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facilities  which  must  be  provided.  But  even  if  we  assume  only 
a  50  per  cent  greater  increase  in  traffic  than  population,  which 
would  be  45  per  cent  per  decade  against  30  per  cent  in  population, 
we  should  still  expect  6,400,000,000  passengers  in  1950  compared 
with  2,100,000,000  in  1920.  In  any  event,  therefore,  to  provide 
proper  facilities  for  the  rapidly  growing  traffic  will  demand  con- 
stant regard  for  the  adequacy  of  service.  This  will  demand  huge 
further  investments  beyond  those  already  made,  and,  the  import- 
ant point  in  present  connection,  it  will  necessitate  ready  abandon- 
ment of  lines,  equipment  and  methods,  that  become  unneces- 
sary or  obsolete.  The  Commission  would  commit  the  grossest 
economic  folly  if  it  were  to  require  the  continuance  of  any  opera- 
tion which  renders  no  service. 

The  company  requests  that  the  Commission's  approval  of  the 
declaration  of  abandonment  be  "on  condition  that  the  tracks  in 
the  portions  of  the  route  so  to  be  abandoned  *  *  *  may  remain 
in  place,  if  desired  by  the  Belt  Line  Railway  Corporation,  with- 
out liability  for  maintenance  of  pavement,  until  such  time  as  the 
respective  streets  and  avenues  in  which  the  same  are  now  respec- 
tively located,  may  be  repaved  by  the  city  of  New  York,  at  the 
option  of  the  city  of  New  York,  until  such  time  as  the  said  city 
may  wish  said  tracks  removed,  all  without  affecting  the  owner- 
ship of  said  tracks  by  the  Belt  Line  Railway  Corporation,  and 
all  without  liability  of  said  Belt  Line  Railway  Corporation  to 
maintain  the  pavement  or  pay  the  cost  of  repaving,  and  that  at 
the  time  of  such  repaving,  or  prior  thereto,  if  either  the  Belt  Line 
Railway  Corporation  or  the  city  of  New  York  so  elects,  the  said 
tracks  may  be  removed  by  the  Belt  Line  Railway  Corporation, 
provided,  however,  that  if  said  tracks  are  removed  by  the  Belt 
Line  Railway  Corporation  at  its  own  instance  and  election  prior 
ta  the  time  of  repaving,  the  said  Belt  Line  Railway  Corporation 
shall  pay  the  cost  of  restoring  the  pavement.'' 

The  Commission  has  no  authority  to  condition  its  approval 
upon  relieving  the  company  from  legal  obligations  as  to  the 
removal  of  tracks,  the  maintenance  of  pavement  and  the  payment 
of  the  cost  of  repaving,  and  the  company  is  obligated,  under  sec- 
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tion  178  of  the  Railroad  Law,  "  so  long  as  it  shall  continue  to  use 
or  maintain  any  of  its  tracks  in  any  street,  avenue  or  public  place 
in  *  *  *  have  and  keep  in  permanent  repair  that  portion  of 
such  street,  avenue  or  public  place  between  its  tracks,  the  rails 
of  its  tracks,  and  two  feet  in  width  outside  of  its  tracks,  under 
the  supervision  of  the  proper  local  authorities,  and  whenever 
required  by  them  to  do  so,  and  in  such  manner  as  they  may 
prescribe." 

The  question  of  removal  of  tracks  may  be  adjusted  between  the 
president  of  the  borough  of  Manhattan  and  the  railroad  corpora- 
tion after  the  declaration  of  abandonment  has  been  approved  by 
the  Commission.  The  Commission  has  no  present  concern  with 
that  phase  of  the  case. 

There  remains  to  be  considered  the  question  of  the  jurisdiction 
and  power  of  the  Commission.  The  city  contends  that  the  cor- 
poration (as  successor  to  the  grantee  of  the  franchise)  is  under  a 
contract  obligation  with  the  city  to  maintain  all  the  routes  named 
in  its  franchise  and  that  the  approval  of  the  petition  of  the  Com- 
mission will  result  in  the  abrogation  or  annulment  of  said  con- 
tract, and  furthermore  that  assuming  no  contract  exists  between 
the  city  and  the  corporation,  there  does  exist  a  contract  between 
the  State  through  the  Lep:islature,  and  the  corporation,  which  the 
city  was  vitally  interested  in  and  which  could  not  be  abrogated 
without  the  city's  consent. 

It  is  important  to  note  at  the  outset  that  the  act  of  the  Legisla- 
ture granting  the  franchise  and  requiring  the  consent  of  the  com- 
mon council  of  the  city  was  passed  prior  to  the  adoption  of  the 
constitutional  provision  of  1875,  requiring  the  conent  of  the 
local  authorities  of  a  city,  town  or  village  to  the  construction  and 
operation  of  railroads  on  public  streets,  and  that  the  consent  of 
the  common  council  was  given  many  years  prior  thereto.  The 
various  decisions  of  the  courts  in  street  railroad  cases  with  refer- 
ence to  franchises  given  after  1875  are  not  controlling  and  have 
little,  if  any,  effect  upon  the  question  here  involved.  Prior  to 
the  adoption  of  the  General  Railroad  Act  of  1860,  the  consent 
of  local  authorities  to  the  constniction  of  street  surface  railroads 
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in  its  streets  was  not  required.  That  act  (Laws  of  1850, 
chap.  140)  marked  the  first  appearance  of  legislation  upon  the 
subject.  Subdivision  5,  section  28,  of  the  act,  reads  in  part  as 
follows:  *' Nothing  in  this  act  contained  shall  be  construed  to 
authorize  *  *  ♦  the  construction  of  any  railroad  not  already 
located  in,  upon  or  across  any  streets  in  any  city,  without  the 
assent  of  the  corporation  of  such  city."  This  was  the  only  statute 
on  the  subject  in  effect  at  the  time  of  the  passage  of  the  legislative 
grant  now  under  consideration.  At  that  time,  the  authority  of 
the  legislature  over  the  streets  of  a  municipality  was  not  subject 
to  the  constitutional  restrictions  which  now  exist.  The  Legis- 
lature chose  to  make  the  construction  and  operation  of  the  rail- 
road on  the  streets  of  New  York  dependent  upon  the  assent  of 
the  municipal  corporation,  but  it  was  not  under  any  legal  obli- 
gation to  do  so.  N.  Y.  C.  &  H.  K  R.  R.  Co.  v.  City  of  N.  Y.,  203 
N.  Y.  212. 

The  title  to  public  streets,  whether  in  the  people  or  in  the 
municipality,  is  held  for  the  public  use.  The  fee  of  streets  re- 
quired by  the  city  of  New  York  is  held  by  it  in  trust  for  the 
use  of  all  the  people  of  the  State  and  not  as  corporate  or  munici- 
pal property,  and  the  power  of  the  Legislature  with  respect  to 
them  18  qualified  by  the  Constitution  alone.  The  streets  are  free 
and  common  to  all  citizens  for  ordinary  and  general  transporta- 
tion and  trafiic,  and  their  regulation  for  such  purposes  is  usually 
imposed  upon  the  local  municipal  authorities.  The  construction 
and  operation  of  a  railroad  upon  a  public  street  results  in  the 
occupation  of  a  portion  thereof  with  privately  owned  permanent 
structures,  and  the  operation  of  cars  for  the  transportation  of 
persons  or  property  for  compensation.  It  is  not  a  street  use 
but  the  exercise  of  an  exclusive  interest  in  an  appropriation  of 
the  street.  The  authorization  of  such  construction  and  operation 
of  a  street  railroad  is  one  of  the  prerogatives  of  sovereignty  and 
derivable  only  through  the  action  of  the  Legislatura  See  People 
ex  rd.  City  of  New  York  v.  New  York  Railways  Company,  217 
N.  Y.  310,  315,  and  cases  cited.  The  authority  to  make  use  of 
the  public  streets  of  a  city  for  railroad  purposes  primarily  resides 
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in  the  State,  and  is  a  part  of  the  sovereign  power,  and  the  right 
and  privilege  of  constructing  and  operating  railroads  in  the  streets 
which  for  convenience  is  called  a  franchise,  must  always  proceed 
from  that  source,  whatever  may  be  the  agencies  through  which 
it  is  conferred.  Beekman  v.  Third  Avenue  Railroad  Co.,  163 
N.  Y.  144,  152. 

The  common  council  in  enacting  the  resolution  granting  per- 
mission to  the  corporation  to  conBtruct  and  operate  a  surface  rail- 
road upon  the  public  streets  and  avenues  referred  to  in  the  act, 
merely  acted  as  an  agent  or  instrumentality  of  the  State  under  the 
legislative  grant.  The  consent  of  the  city  by  its  common  council 
was  not,  however,  the  grant  of  an  independent  franchise.  It  was 
but  a  step  in  the  grant  by  the  State  of  a  single,  indivisible  fran- 
chise. City  of  New  York  v.  Bryan,  196  N.  Y.  158.  Neither  the 
General  Railroad  Act,  nor  the  act  of  1860,  nor  other  statute 
empowers  the  city  to  recall  the  assent  or  enacts  that  it  shall  be  con- 
tinuous. The  city  having  given  such  consent,  the  purpose  of  the 
statute  was  fulfilled. 

In  the  opinion  in  the  matter  of  the  application  of  the  New  York 
and  North  Shore  Traction  Company  (Case  No.  2217;  15  State 
Dept.  Rep.  70)  for  an  order  increasing  its  rate  of  fare, 
the  law  covering  such  cases  as  this  was  stated  in  the  follow- 
ing language  (pp.  106,  107) :  "  The  streets  of  a  city,  like 
the  highways  which  tread  the  State,  do  not  belong  to  the  city 
or  the  Legislature,  or  to  any  other  branch  or  unit  of  govern- 
ment. The  city  does  not  own  them  except  in  the  pense  that  it 
holds  them  in  trust  for  the  use  of  all  the  people  of  the  State  and 
not  as  corporate  or  mv   '  '     '  of 
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missions  integrated  directly  with  the  State  goveamment,  are 
merely  part  of  the  machinery  employed  in  carrying  out  the 
affairs  of  the  State  (Greater  New  York  Charter,  §  1618) ; 
municipal  corporations  have  only  such  rights  and  powers  as  are 
conferred  upon  them  by  the  State,  either  through  legislative  action 
or  directly  by  the  people  through  constitutional  provision,  and  in 
the  absence  of  constitutional  limitation  on  the  legislative  power 
in  this  respect,  the  powers  granted  to  the  municipality  by  the  State 
acting  through  the  Legislature  may  be  enlarged  or  restricted 
through  the  same  medium,  at  the  will  of  the  Legislature.  Wor- 
cester V.  Worcester  Street  Railway  Co.,  196  U.  S.  539;  People 
ex  rel.  City  of  New  York  v.  New  York  Railway  Co.,  217  N.  Y. 
310.  Powers  possessed  by  the  Legislature  may  be  delegated 
by  it  to  a  municipality,  a  commission,  or  any  other  creature  of  the 
State,  for  their  exercise  in  the  public  interest;  powers  thus  dele- 
gated may  in  the  same  manner  be  withdrawn  or  modified ;  and  if 
the  Legislature's  agent  has,  in  pursuance  to  those  powers,  entered 
into  agreements  with  corporations  or  individuals  aflfected  by  the 
exercise  of  those  powers,  the  undoubted  weight  of  authority, 
under  decisions  to  which  I  shall  presently  refer,  is  that  the  Legis- 
lature as  the  repository  of  power  may,  either  directly  or  through 
a  commission  or  other  agency,  modify  the  terms  of  any  such 
agreement,  at  least  upon  the  application,  or  with  the  consent,  of 
the  corporation  or  individuals  with  whom  the  agreement  was 
mada  This  rule  governs  all  situations  as  to  which  the  Constitu- 
tion has  vested  the  legislative  power  exclusively  in  the 
L^slature." 

The  act  of  1860  expressly  provided  (§  7)  that  "the  Legis- 
lature may  at  any  time  modify,  amend  or  repeal  this  act."  The 
power  reserved  to  the  Legislature  to  modify,  amend  or  repeal  the 
act,  authorizes  it  to  make  any  alteration  or  amendment  of  the  act 
which  will  not  substantially  impair  the  object  of  the  grant,  or  any 
rights  vested  under  it,  and  which  the  Legislature  may  deem  neces- 
sary to  secure  either  that  object  or  any  public  right.  The  pro- 
vision of  the  Railroad  Law  (§  184)  permitting  the  abandonment 
of  a  portion  of  a  route  of  a  street  surface  railroad  in  the  manner 
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therein  provided,  became  a  law  after  the  passage  of  the  act  of 
1860,  and  the  Commission  is  now  expressly  empowered  as  the 
agent  of  the  State  to  determine  upon  application  of  street  sur- 
face railroad  companies  whether  the  convenience  of  the  public 
requires  any  service  on  designated  parts  of  the  route  of  the  peti- 
tioner. Assuming  that  the  resolution  of  the  common  council 
created  any  contractual  rights,  it  was  subject  to  the  paramount 
right  of  the  Legislature  to  modify  the  contract  when  the  con- 
venience of  the  public  np  longer  require  the  running  of  cars. 
The  resolution  of  the  common  council  expressly  provides  that  the 
cars  on  the  railroad  shall  run  "  as  often  as  the  convenience  of  the 
public  shall  require."  As  a  result  of  the  change  in  conditions 
along  portions  of  the  route  traversed  by  the  railroad,  it  appears 
that  the  convenience  of  the  public  no  longer  requires  operation 
thereon,  and  the  granting  of  the  application  herein  would  in  no 
manner  affect  a  violation  either  of  the  legislative  act  or  the  resolu- 
tion of  the  common  council.  Neither  the  act  of  the  Legislature 
nor  the  resolution  requires  operation  for  any  fixed  period  after 
construction  is  completed.  Such  operation,  however,  is  deter- 
minable upon  the  length  of  time  that  the  public  convenience 
requires  the  same.  Any  action  taken  by  the  common  council,  as 
the  agent  of  the  State,  was  subject  at  all  times  to  the  right  of  the 
Legislature  to  pass  any  law  which  might  abrogate,  amend,  or 
repeal  the  act  under  which  consent  was  given. 

The  city's  argument  proceeds  upon  the  erroneous  assumption 
that  it  is  a  party  to  the  contract  for  the  construction  and  operation 
of  the  street  surface  railroad,  whereas  in  giving  its  consent  it  was 
acting  merely  as  an  agent  of  the  State,  and  the  State  as  principal 
and  the  railroad  corporation  alone  are  parties  to  the  contract. 
Title  to  the  streets,  while  in  the  city  of  New  York,  is  held  in  trust 
for  the  people  of  the  State,  and  the  Legislature  is  the  sovereign 
power  that  represents  the  people  of  the  State.  The  case  of  City 
of  Worcester  v.  Worcester  Consolidated  Street  Railroad  Com- 
pany, 196  U-  S.  539,  involved  the  ^ame  question  which  is  here 
presented.  There  the  general  laws  of  Massachusetts  as  existing 
from  1891  to  1893  provided  that  a  street  railway  might  apply  to 
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the  board  of  aldermen  of  the  city,  or  the  selectmen  of  the  town, 
for  the  location  of  the  tracks  of  a  company  in  the  streets  of  the 
city  or  town,  and  it  was  provided  that,  after  hearing,  the  board 
might  grant  the  petition  "  under  such  restrictions  as  they  deemed 
the  interests  of  the  public  may  require."  Section  32  of  the  same 
act  made  it  the  duty  of  every  street  railway  company  to  keep  in 
repair,  to  the  satisfaction  of  the  superintendent  of  streets  of  any 
Buch  city  or  town,  "  the  paving,  upper  planking  or  other  surface 
material  of  the  portions  of  streets,  roads  and  bridges  occupied  by 
its  tracks,"  etc.  Under  the  provisions'  of  the  statute,  the  street 
railway  obtained  the  privilege  of  extending  the  location  of  its 
tracks  on  various  streets  in  Worcester.  Subsequently,  and  in 
1898,  statutory  provision  was  made  for  a  somewhat  different  rys- 
tem  of  taxation  than  that  which  prevailed  at  the  time  these  several 
extensions  of  locations  were  granted  and  accepted  by  the  railroad 
company,  and  different  provisions  were  made  with  respect  to  the 
duty  of  street  railway  companies  as  to  paving  of  streets.  The  city 
of  Worcester  asserted  that,  inasmuch  as  the  rights  of  the  stroet 
railway  company  in  public  streets  had  been  granted  and  accepted 
under  the  statute  as  it  stood  from  1891  to  1893,  the  Legislature 
had  no  power  to  substitute  different  paving  and  tax  regulations 
in  1898.     The  Supreme  Court  said : 

"In  the  view  we  take  of  this  subject,  it  may  be  assumed,  for 
the  purpose  of  argument,  that  the  city  of  Worcester  had  power, 
under  the  legislation  of  the  State,  to  grant  the  right  to  extend 
the  location  of  the  railroad  company's  tracks  upon  the  restrictions 
or  conditions  already  mentioned.  It  may  also  be  assumed,  but 
only  for  the  purpose  of  the  argument,  that  the  restrictions  or 
conditions  contained  in  the  orders  or  decrees  of  the  board  of  alder- 
men, upon  their  acceptance  by  the  company,  became  contracts 
between  the  city  and  the  company. 

"  The  question  then  arising  is,  whether  the  Legislature,  is  the 
exercise  of  its  general  legislative  power,  could  abrogate  the  pro- 
visions of  the  contract  between  the  city  and  the  railroad  company 
with  the  assent  of  the  latter,  and  provide  another  and  a  different 
method  for  the  paving  and  repairing  of  the  streets  through  which 
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the  tracks  of  the  railroad  company  were  laid  under  the  permit 
of  their  extended  location.  We  have  no  doubt  that  the  Legislature 
of  the  Commonwealth  had  that  power.  A  municipal  corporation 
is  simply  a  political  subdivision  of  the  State,  and  exists  by  virtue 
of  the  exercise  of  the  power  of  the  State  through  its  legislative 
department. 

"  *  *  *  If  these  restrictions  or  conditions  are  to  be  regarded 
as  a  contract,  we  think  the  Legislature  would  have  the  same  right 
to  terminate  it,  with  the  con::cnt  of  the  railroad  company,  that 
the  city  itself  would  have.  *  *  *  The  Legislature  had  the  right 
to  modify  or  abrogate  the  conditions  on  which  the  locations  in 
the  streets  and  public  ways  had  been  granted,  after  such  conditions 
had  been  originally  imposed  by  it." 

And  see  Englewood  v.  Denver  Electric  Railway,  248  U.  S.  294, 
296.  The  act  of  1860  did  not  in  any  manner  aifect  the  pro- 
prietary rights  of  the  city  and  there  are  no  private  rights  of  the 
city  that  will  be  prejudiced  or  taken  away  if  the  application  of  the 
corporation  is  granted. 

The  recent  decision  in  Matter  of  Quinby  v.  Public  Service 
Commission,  223  N.  Y.  244,  does  not  apply  to  the  question  now 
before  the  Commission.  The  matter  there  at  issue  was  a  railroad 
rate  fixed  by  a  city  charter  and  contained  in  the  street  franchise 
to  the  company.  The  court  there  held  that,  in  view  of  article  III, 
section  18,  of  the  Constitution,  requiring  the  consent  of  the  local 
authorities  to  the  construction  of  a  railroad  that  the  power  given 
to  the  Commission  to  modify  the  rate  should  be  distinctly  and 
expressly  conferred  and  that  such  power  had  not  been  delegated. 
The  question  as  to  the  power  of  the  Legislature  to  deal  with  such 
rates  or  to  delegate  its  power  was  specifically  reserved  and  not 
decided,  but  the  opinion  clearly  intimated  that  such  power  did 
exist.  See  People  ex  rel.  Village  of  South  Glens  Falls  v.  Public 
Service  Commission,  225  N.  Y.  216,  121  K  E.  Rep.  776.  The 
case  last  cited  involved  the  right  of  a  gas  corporation  to  increase 
its  rates  over  those  fixed  in  the  municipal  franchise  despite  the 
objection  of  the  municipality.  Gas  corporations  are  authorized 
in  subdivision  I  of  section  61  of  the  Transportation  Corporations 
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Law  to  famish  gas,  lay  conductors  in  the  streets  of  cities,  towns 
and  villages  '^with  the  consent  of  the  municipal  authorities 
thereof  and  under  such  reasonable  regulations  as  they  may  pre- 
scribe." One  of  the  regulations  imposed  in  the  city's  consent 
was  that  the  company's  charge  should  not  exceed  one  dollar  and 
twenty-five  cents  per  1,000  cubic  feet  of  gas.  The  company  later, 
in  view  of  war  conditions,  increased  its  rate  above  the  amount 
fixed  in  the  franchise.  The  village  made  complaint  to  the  Com- 
mission and  the  questions  presented  were  whether  the  franchise 
was  a  contract  that  could  be  abrogated  by  the  State  and  if.  so 
whether  the  power  to  abrogate  had  been  del^ated  to  the  Com- 
mission. The  Commission  decided  it  had  power  to  regulate  the 
rate  irrespective  of  the  franchise  and  dismissed  the  complaint 
The  court  held  that  the  franchise  did  not  constitute  a  contract 
beyond  the  inherent  police  power  of  the  Legislature  to  modify 
for  the  public  welfare  and  that  the  Legislature  had  delegated  its 
power  to  the  Commission.  Crane,  J.,  in  the  majority  opinion  of 
the  court,  states:  ^'The  terms  and  conditions  upon  which  a 
village  may  permit  a  public  service  corporation  to  use  its  streets 
may  prove  unsafe,  unhealthy  and  extremely  improper,  as  the  com- 
munity expands  and  grows.  New  inventions  and  contrivances 
in  common  use  may  necessitate  a  change.  To  say  that  such  con- 
ditions were  beyond  the  legislative  control  would  bind  the  public 
to  the  facilities  of  our  forefathers  and  be  contrary  to  the  numerous 
statutes  which  have  been  passed  and  recognized  as  legal  requiring 
service  corporations  to  change  their  plants."  And  again:  ''A 
municipal  corporation  is  simply  a  political  subdivision  of  the 
state  and  exists  by  virtue  of  legislative  enactments.  Rate  regu- 
lation is  a  matter  of  the  police  power  of  the  state  and  the  terms 
and  conditions  such  as  here  in  question  contained  in  a  franchise 
to  a  service  corporation  may  be  modified  without  impairing  the 
obligation  of  a  contract  within  the  provisions  of  the  Constitution." 
Citing  cases. 

This  latter  case,  if  authority  were  needed,  is  conclusive  against 
the  contentions  of  the  city  herein.  The  Legislature  has  the 
undoubted  power  to  approve  the  abandonment  of  the  petitioner's 
franchise  and  that  power  having  been  expressly  and  umnistakably 
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delegated  to  the  Commission  by  section  184  of  the  Eailroad  Law, 
the  Commission  has  jurisdiction  to  grant  the  application. 

The  city  asserts  that  if  any  abandonment  is  to  be  permitted,  the 
corporation  should  not  be  allowed  to  retain  any  portion  of  its  route 
below  Twenty-third  street.  So  far  as  this  contention  is  concerned, 
it  is  sufficient  to  say  that  the  Commission  has  no  power  to  compel 
a  street  surface  railroad  to  abandon  any  portion  of  its  franchise 
route  without  its  consent. 

I  recommend  that  the  application  of  the  Belt  Line  Railway 
Corporation  be  granted  unconditionally. 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

By  the  Commission. —  Application  having  been  made  to  this 
Commission  by  Belt  Line  Railway  Corporation,  a  street  surface 
railroad  corporation,  by  petition  dated  November  12,  1918,  for 
the  approval  of  this  Commission  under  section  184  of  the  Railroad 
Law  of  a  declaration  of  abandonment  of  the  following  portions 
of  its  route  of  street  surface  railroad  in  the  borough  of  Manhattan, 
city  and  State  of  New  York: 

Fourteenth  street,  from  Avenue  C  to  Avenue  D; 

Avenue  D,  from  Fourteenth  street  to  Eighth  street; 

Avenue  D,  from  Eighth  street  to  Second  street; 

Second  street,  from  Avenue  D  to  Lewis  street ; 

Houston  street,  from  Lewis  street  to  Goerck  street; 

Houston  street,  from  Goerck  street  to  Mangin  street; 

Goerck  street,  from  Houston  street  to  Grand  street; 

Mangin  street,  from  Houston  street  to  Grand  street; 

Grand  street,  from  Goerck  street  to  Corlears  street ; 

Grand  street  crossing,  from  Mangin  street  to  Corlears  street; 

Corlears  street,  from  Cherry  street  to  South  street ; 

Monroe  street,  from  Corlears  street  to  Jackson  street ; 

Jackson  street,  from  Cherry  street  to  Front  street; 

South  street,  from  Corlears  street  to  Montgomery  street ; 

Montgomery  street,  from  South  street  to  Front  street; 

Front  street,  from  Jackson  street  to  Montgomery  street; 
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South  street,  from  Montgomery  street  to  James  slip; 
South  street,  from  James  slip  to  Old  slip ; 
Front  street,  from  James  slip  to  Whitehall  street; 
Old  slip,  from  South  street  to  Water  street; 
Water  street,  from  Old  slip  to  Broad  street ; 
Broad  street,  from  Water  street  to  South  street; 
South  street,  from  Broad  street  to  Whitehall  street; 
Whitehall  street,  from  Front  street  to  South  street; 
Avenue  A,  from  Fourteenth  street  to  Seventeenth  street; 
Fifty-fourth  street,  from  Tenth  avenue  five  hundred  feet  west. 
And  a  hearing  having  heen  duly  had  on  said  application  before 
the  Commission  on  January  15,  1919,  Alfred  T.  Davison,  Esq., 
appearing  for  the  said  Belt  Line  Railway  Corporation  in  support 
of  said  application,  William  P.  Burr,  Esq.,  corporation  counsel 
for  the  city  of.  New  York,  by  J.  A.  Devery,  Esq.,  assistant  corpo- 
ration counsel,  appearing  for  the  city  of  New  York  in  opposition, 
of  said  hearing  having  been  duly  filed  and  presented,  and  the  Cora 
mission ;  and  proof  of  publication  of  the  time,  place  and  purpose 
of  said  hearing  having  been  duly  filed  and  presented,  and  the  Com- 
mission being  satisfied  by  the  proofs  made  that  said  portions  of 
Its  route  sought  to  be  abandoned  are  no  longer  nece:8ary  for  the 
successful  operation  of  said  Belt  Line  Railway  Corporation's  road 
arid  for  the  convenience  of  the  public ; 
Now,  therefore,  it  is 

Ordered,  That  said  application  for  the  approval  of  the  declara- 
tion of  abandonment  of  those  portions  of  the  route  of  street  sur- 
face railroad  of  the  Belt  Line  Railway  Corporation  in,  upon, 
along  and  over  ; 
Fourteenth  street,  from  Avenue  C  to  Avenue  D; 
Avenue  D,  from  Fourteenth  street  to  Eighth  street; 
Avenue  D,  from  Eighth  street  to  Second  street ; 
Second  street,  from  Avenue  D  to  Lewis  street ; 
Houston  street,  from  Lewis  street  to  Qoerck  street ; 
Houston  street,  from  Goerck  street  to  Mangin  street; 
Goerck  street,  from  Houston  street  to  Grand  street ; 
Mangin  street,  from  Houston  street  to  Grand  street ; 
Grand  street,  from  Goerck  street  to  Corlears  street: 
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Grand  street  crossing,  from  Mangin  street  to  Corlears  street; 

Corlears  street,  from  Cherry  street  to  South  street; 

Monroe  street,  from  Corlears  street  to  Jackson  street; 

Jackson  street,  from  Cherry  btreet  to  Front  street; 

South  street,  from  Corlears  street  to  Montgomery  street; 

Montgomery  street,  from  South  street  to  Front  street; 

Front  street,  from  Jackson  street  to  Montgomery  street; 

South  street,  from  Montgomery  street  to  James  slip ; 

South  street,  from  James  slip  to  Old  slip ; 

Front  street,  from  James  slip  to  Whitehall  street; 

Old  slip,  from  South  street  to  Water  street; 

Water  street,  from  Old  slip  to  Broad  street; 

Broad  street,  from  Water  street  to  South  street; 

South  street,  from  Broad  street  to  Whitehall  street; 

Whitehall  street,  from  Front  street  to  South  street ; 

Avenue  A,  from  Fourteenth  street  to  Seventeenth  street; 

Fifty-fourth  street,  from  Tenth  avenue  five  hundred  feet  west; 
all  in  the  borough  of  Manhattan,  city  and  State  of  New  York, 
be  and  the  same  hereby  is  granted,  and  that  the  approval  by  the 
Public  Service  Commission  for  the  First  District  of  said  declara- 
tion of  abandonment  of  said  portion  of  said  company^s  route  be 
indorsed  by  the  acting  chairman  of  the  Commission  and  attested 
by  its  secretary  upon  said  declaration  of  abandonment  accom- 
panying the  petition  herein  in  the  following  form  and  manner, 
to  wit: 

"The  foregoing  declaration  of  abandonment  certified  by  the 
Secretary  of  the  Belt  Line  Railway  Corporation  under  the  real 
of  said  corporation  has  been  submitted  to  the  Public  Service  Cora- 
mission  for  the  First  District  of  The  State  of  New  York  for  its 
approval  and  is  approved  by  said  Commission. 
"  New  York,  April  — ,  1919. 

"  Public  Service  Commission  fob  the  First  District 

"By   ,  Acting  Chairmcm 

"  Attest : 

" ,  Secretary/* 

And  it  is  further  ordered  that  this  order  shall  take  effect 
immediately. 
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In  the  Matter  of  the  Complaint  of  Samuel  Evans  Maires  et  aL 
against  The  F14ATBU8H  Gas  Company  (Rates  for  Electricity 
in  Twenty-ninth  Ward  of  Brooklyn) 

Case  No.  1541 

(Public  Service  Commission,  First  District,  April  24,  1919) 

Maiimnin  rate  for  electricity  increased  from  8  cents  to  10  cents  per  kilowatt 
hour. 

On  February  1,  1918,  the  Commission  by  an  order  determined  the 
rates  to  be  charged  by  the  company  within  a  certain  period  of  time  and 
that  after  March  1,  1919,  the  maximum  rate  was  fixed  at  eight  cents  per 
kilowatt  hour.  Upon  a  rehearing  the  Commission  considered  the  impor- 
tant factors  retarding  the  consumption  of  electricity  caused  by  the  dis- 
continuance of  several  industrial  plants,  the  lack  of  new  building  con- 
struction and  the  daylight  saving,  and  held  that  the  order  of  February  1, 
1918,  be  modified  by  abrogating  the  requirement  for  an  eight-cent 
maximum  rate  on  and  after  May  1,  1919,  and  fixing  a  maximum  rate 
of  ten  cents  per  kilowatt  hour  on  and  after  May  1,  1919. 

Hebvey,  Commissioner. —  The  opinion  of  the  Commission  and 
the  order  adopted  in  pursuance  thereof,  on  February  1,  1918 
(15  State  Dept.  Rep.  171),  determined  that  the  rates  to  be 
charged  by  the  Flatbush  Gas  Company  should  be  as  follows :  For 
the  first  two  hours'  average  daily  use  of  maximum  demand  the 
rates  to  be  from  March  1,  1918,  to  August  31,  1918,  ten  cents 
per  kilowatt  hour;  from  September  1,  1918,  to  February  28, 
1919,  nine  cents  per  kilowatt  hour,  and  from  and  after  March  1, 
1919,  eight  cents  per  kilowatt  hour.  For  all  current  consumed 
in  excess  of  the  first  two  hours'  average  daily  use  of  the  maximum 
demand,  from  and  after  March  1,  1918,  not  more  than  six  cents 
per  kilowatt  hour. 

The  evidence  presented  does  not  justify  any  alteration  in  the 

determination  previously  made  by  the  Commission  that  the  former 

rates  of  the  Flatbush  Gas  Company  for  eleotricity  were  unjust 

and  unreasonable  and  unjustly  discriminatory  and  unduly  prefer- 
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ential.  But,  in  reaching  that  determination  the  Commission  had 
only  partially  solved  the  problem  before  it  for  there  remained  to 
be  fixed  a  rate  for  the  future.  The  function  of  fixing  rates  pros- 
pectively was  necessarily  a  matter  of  judgment  based  upon  the 
facts  in  the  record.  The  Commission,  therefore,  said  in  setting 
this  case  down  for  a  rehearing :  "  The  Commission's  opinion  as 
to  the  unreasonableness  and  excessiveness  of  the  existing  rates 
of  the  company  was  based  upon  the  accomplished  facts  proved  in 
the  record  of  this  proceeding  up  to  the  close  of  {he  period  of 
investigation,  but  the  rates  prescribed  for  the  future  necessarily 
were  predicated  upon  certain  assumptions  in  the  light  of  the 
historical  facts  pertaining  to  the  business  of  this  company,  and 
estimates  as  to  1917,  from  partial  data." 

But  for  the  factors  of  uncertainty  which  were  operative  in  the 
public  utility  field  at  the  time  of  the  Commission's  original  deter- 
mination in  this  proceeding,  the  Commission  then  felt  warranted 
in  requiring  the  Flatbush  Gas  Company  to  reduce  its  general  rate 
to  eight  cents  per  kilowatt  hour.  Certain  factors  thereafter  devel- 
oped which  confirmed  the  Commission's  precaution  of  a  gradual 
readjustment  of  the  rates,  and^  in  view  of  the  fact  that  certain 
of  such  factors  still  persist  to  keep  down  the  revenues 
and  income  of  the  company,  I  am  of  the  opinion  that  the  full 
reduction  in  the  rates  required  by  its  order  of  February  1,  1918, 
is  not  at  the  present  time  and  under  present  conditions  warranted. 
If  there  should  hereafter  be  a  substantial  improvement  in  the 
electric  sales  of  the  company,  sufficient  to  warrant  the  full  reduc- 
tion in  the  rates,  the  facts  may  require  further  action  by  the 
Commission. 

I  now  recommend  that  the  Commission  abrogate  the  reduction 
of  the  maximum  rate  for  electricity  chargeable  by  the  Flatbush 
Gas  Company  to  eight  cents  per  kilowatt  hour,  from  and  after 
May  1,  1919,  and  that  a  ten-cent  rate  be  fixed  as  the  maximum 
in  the  place. of  eight  cents  on  and  after  May  1,  1919,  but  that  the 
company's  application  to  abrogate  the  order  of  the  Commission, 
in  so  far  as  it  fixed  a  rate  below  twelve  cents  prior  to  May  1,  1919. 
be  denied.     The  effect  of  the  enforcement  of  this  recommendation 
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will  be  to  establish  as  the  maximum  after  May  1,  1919,  a  rate  of 
ten  cents. 

Three  important  factors  have  had  a  retarding  effect  upon  the 
consumption  of  electricity  in  the  company's  service  area:  (1)  The 
discontinuance  or  reduction  of  several  industrial  plants,  such  as 
an  ice  manufactory  and  subway  construction;  (2)  the  lack  of  new 
building  construction,  and  (3)  day-light  saving.  In  view  of  the 
Commission's  previous  findings  as  to  the  relative  reasonableness 
of  certain  power  charges  made  by  the  company,  the  reduction  of 
its  power  business  is  not  altogether  an  uncompensated  loss.  The 
lack  of  new  building  construction  upon  a  normal  scale,  is,  for  the 
present,  a  serious  limitation  upon  the  development  of  the  com- 
pany's business  which  is  necessary  for  economies  in  operating 
costs  per  unit  of  sales.  On  the  other  hand,  there  is  necessarily 
an  intensification  of  utilization  of  available  housing  facilities 
which  must  tend  to  increase  consumption  in  the  territory.  Owing 
to  the  large  proportion  of  lighting  consumers  compared  with  other 
classes  of  consumers  served  by  the  Flatbush  Gas  Company,  day- 
light saving  has  had  a  serious  effect  in  reducing  the  lighting  con- 
sumption, but  the  other  governmental  restrictions  which  prevailed 
during  a  part  of  1918  as  to  the  use  of  lighting  for  commercial 
purposes  have  been  abolished.  The  decrease  in  revenue  due  to 
measurcB  of  conservation  did  not,  of  course,  occur  during  all  the 
months  of  the  year. 

On  the  other  hand,  the  Commission  cannot  acquiesce  in  the 
calculation  by  the  company  of  its  operating  expenses  in  the  con- 
sideration of  reasonable  rates.  In  my  opinion,  the  inclusion  in 
operating  expenses  of  so  large  an  amount  as  the  company  has  been 
annually  charging  for  self-insurance  is  not  warranted  by  any 
experience  of  thii  company  or  any  other  company  whose  opera- 
tions may  be  comparable  with  it.  The  full  charge  for  taxes,  in* 
a  calculation  of  future  rates,  cannot  be  accepted.  To  the  extent 
that  the  tax  levied  is  based  upon  excessive  return  accruing 
through  revenues  from  what  the  Commission  has  found  to  be 
excessive  rates,  the  Commission  cannot  admit  the  propriety  or 
reasonableness  of  the  charge.      The  resTonableness  of  charging 
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to  consumers,  rather  than  to  investorSy  the  Federal  income  tax  in 
excess  of  the  normal  rate,  may  also  be  questionable.  Certain  of 
the  expenses  incurred  during  1916  and  also  in  the  latter  part  of 
1917  were  enhanced  because  of  the  difficulties  in  the  procurement 
of  materials  and  labor,  and  material  costs  were  certainly  at  their 
peak  in  1918,  even  if  a  large  reduction  in  prices  of  materials  is 
not  to  be  expected.  There  were  still  other  expenses  of  a  transi- 
tory or  nonrecurrent  character  due  to  exigencies  or  to  the  abnormal 
war  situation. 

I  recommend  that  the  order  of  February  1,  1918,  be  modified 
by  abrogating  the  requirement  for  an  eight-cent  maximum  rate 
on  and  after  May  1,  1919,  and  fixing  a  maximum  rate  of  ten  cents 
per  kilowatt  hour  on  and  after  May  1,  1919. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the  Commission 
with  Eegard  to  the  Regulations,  Practices,  Equipment,  Appli- 
ances and  Service  of  the  Long  Island  Railroad  Coicpant  and 
Its  Compliance  with  All  Provisions  of  Law,  Orders  of  the  Com- 
mission and  Franchise  and  Charter  Requirements 

Case  No.  2360 

(Public  Service  Commission,  Firvt  District,  April  M,  1919) 

When  Public  Seryice  Commission  has  no  authority  to  permit  a  raUroad  com- 
pany to  discontinue  passenger  service  —  application  denied. 

Application  is  made  by  the  United  States  Railroad  Administration, 
operating  the  Long  Island  railroad,  for  leave  to  discontinue  passenger 
service  on  its  Fushwick  branch,  a  single  track  line  running  from  Fresh 
Pond  station  on  the  Montauk  division  to  Bushwick  station  its  terminus, 
a  distance  of  two  and  three- tenths  miles.  The  main  business  of  the 
branch  line  is  freight,  the  passenger  service  being  limited  to  a  single 
storage  battery  car  operating  during  certain  hours  of  the  day  and  it 
is  claimed  that  even  this  limited  use  of  the  single  track  for  passenger 
service  interferes  with  the  freight  service.  The  company  proposes  to 
furnish  its  patrons  with  transportation  over  parallel  lines  of  another 
company.  Held,  that  the  Conunission  has  no  authority  to  make  an 
order  permitting  the  company  to  discontinue  a  service  which  is  provided 
for  in  its  charter  and  for  which  it  waa  presumably  incorporated;  that 


Mattsb  of  Long  Island  Railroad  Co.  85 

Public  Service  CommiBUon,  First  District  [Vol.  19] 

— ■ — 

tbe  matter  cannot  be  treated  as  an  application  for  the  abandonment  of 
a  passenger  service  under  section  54  of  the  Railroad  Law.  The  general 
merits  of  the  application  discussed.    Application  denied. 

K&ACKEy  Commissioner. —  The  United  States  Railroad  Admin- 
istration which  operates  the  Long  Island  railroad  has  applied  to 
the  Commission  for  leave  to  discontinue  passenger  service  on  its 
Bushwick  branch.  This  branches  from  the  line  of  the  Montank 
division  at  Fresh  Pond  station  and  runs  to  Bushwick  station, 
where  it  terminates,  a  distance  of  two  and  three-tenths  miles.  It 
is  now  used  principally  for  freight,  pacsenger  service  being  lim- 
ited to  a  single  storage  battery  car  which  operates  for  certain  hours 
during  the  forenoon  and  afternoon.  It  is  desired  to  discontinue 
this  passenger  service  because  it  is  claimed  that,  slight  as  it  is, 
it  seriously  interferes  with  the  movement  of  freight;  and  it  is 
proposed  to  give  commuters  who  use  this  line  transfers  usable  on 
the  Metropolitan  avenue  line  of  the  Brooklyn  Rapid  Transit  sys- 
tem, by  which  the  Bushwick  branch  is  roughly  paralleled.  On 
these  grounds,  the  Commission  is  asked  to  approve  the  discon- 
tinuance of  passenger  service. 

We  are  of  the  opinion  that  this  Commission  has  no  power  to 
extend  such  approval.  This  has  already  been  held  by  the  Com- 
mission for  the  Second  District  in  Train  Service,  Mahopac  Falls 
Railroad  Co.,  4  P.  S.  C.  Rep.  (2d  Dist.)  617,  where  it  was 
pointed  out  that :  '^  There  is  no  specific  provision  in  the  statutes 
of  the  State  of  New  York  permitting  the  Public  Service  Commis- 
sion to  authorize  a  railroad  to  discontinue  the  operation  of  its 
trains  for  the  carrying  of  passengers,"  and  it  was  said:  "  We  are 
of  the  opinion  that  the  Commission  cannot  make  an  order  per- 
mitting the  company  to  discontinue  a  service  which  is  provided 
for  in  its  charter  and  for  which  it  was  presumably  incorporated." 
5  State  Dept.  Rep.  283. 

For  the  company,  it  is  argued  that,  since  the  Commission  has 
authority  to  determine  what  service  is  just  and  reasonable,  it  may 
make  this  determination  before  the  change  is  affected  as  well  as 
after.  That,  however,  if  true,  would  not  meet  the  situation  pre- 
sented here;  for  what  the  company  seeks  is  not  a  mere  deterraina- 
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tion  that  the  change  is  just  and  reasonable  as  a  matter  of  fact, 
but  a  sanction  which  will  prevent  the  act  from  being  a  violation 
of  law.  In  this  and  in  similar  cases  there  is  involved,  not  merely 
the  question  as  to  what  is  just  and  reasonable  service  as  a  matter 
of  fact,  but  also  the  question  as  to  the  extent  of  the  legal  obligation 
of  the  company  under  its  charter  and  franchises.  Certain  obliga- 
tions are  raised  by  operation  of  law  and  may  be  enforced  by  man- 
damus without  any  previous  order  of  the  Commission,  while 
others  are  inchoate  and  do  not  become  enforceable  until  the  Com- 
mission has,  by  order,  declared  what  is  just  and  reasonable.  The 
present  case  is  of  the  first  class;  and  the  Commission  might  pro- 
ceed under  section  48  or  section  57  of  the  Public  Service  Com- 
missions Law,  instead  of  under  section  49,  subdivision  2.  Under 
section  48  the  Commission  does  not,  as  under  section  49,  sub- 
division 2,  fix  the  duty,  but  merely  determines  whether  it  is  being 
violated.  •  The  Commission  has  not  been  authorized  to  alter  or 
destroy  an  obligation  raised  by  operation  of  law;  and,  as  such 
an  obligation  is  involved  here,  it  could  not  make  the  order  which 
is  sought. 

The  suggestion  is  also  made  that  this  matter  may  be  treated  as 
an  application  to  abandon  a  passenger  station,  under  section  54 
of  the  Railroad  Law,  but  it  is  a  sufficient  answer  to  this  to  say  that 
the  maintenance  of  a  station  is  only  one  of  the  incidents  of  opera- 
tion, and  that  the  power  to  authorize  the  whole  cannot  be  implied 
from  the  power  to  authorize  a  part. 

While  the  application  cannot  be  granted  for  want  of  power,  the 
facts  presented  have  not  been  ignored ;  and,  as  the  company  seems 
to  desire  an  expression  of  opinion,  something  should  be  said  as 
to  the  merits  of  the  claims  of  the  company  and  as  to  the  balance 
of  the  conflicting  interests  of  the  company  and  of  its  patrons. 

The  number  of  passengers  on  the  Bushwick  branch,  while 
formerly  large,  is  not  so  to-day.  The  company's  exhibits  show 
that  for  the  week  from  March  fourteenth  (Friday)  to  March 
twentieth  (Thursday)  only  543  passengers  were  carried,  505  com- 
muters and  38  regular  passengers.  No  cars  are  operated  on  Sun- 
days or  on  Saturday  afternoons;  and  on  other  days  only  seven 
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trips  are  made^  in  each  direction,  four  in  the  forenoon  and  three 
in  the  afternoon.  The  falling  oflF  in  the  number  of  passengers 
seems  to  have  been  the  result,  in  part,  of  the  reduction  in  service 
made  from  time  to  time  as  the  exigencies  of  freight  movements 
dictated.  It  appears  that  there  are  more  commuters  going  to 
Bushwick  from  Fresh  Pond  than  there  are  in  the  reverse  direc- 
tion; and  this  is  undoubtedly  because  the  afternoon  schedule  from 
Bushwick  is  so  inadequate  that  many  are  compelled  to  return  to 
their  homes  by  other  routes.  The  company's  exhibits  show  that 
the  smallest  number  going  to  Bushwick  was  60,  and  the  largest  59. 
This  would  seem  to  represent  the  minimum  number  of  commuters 
who  use  the  branch  all  the  year  round ;  and  a  complaint  made  on 
behalf  of  the  Sisters  of  the  Order  of  St.  Dominic  indicates  that 
the  traffic  is  considerably  larger  during  the  summer  months. 

Passengers  using  this  branch  would  not  be  deprived  of  means 
of  transportation  absolutely,  but  they  would  be  inconvenienced. 
At  present  they  may  connect  with  the  Long  Island  railroad  by 
routes  more  or  less  circuitous,  by  taking  various  trolley  and  ele- 
vated lines  to  the  connecting  points;  but  this  takes  a  considerably 
longer  time,  and  in  some  cases  requires  the  payment  of  additional 
fares.  The  company  proposes  a  "substitute"  for  the  service  on 
the  Bushwick  branch  by  giving  to  each  commuter  two  transfer 
tickets  entitling  him  to  passage  over  the  Metropolitan  avenue  line 
of  the  Brooklyn,  Queens  County  and  Suburban  Railroad  Com- 
pany to  and  from  Bushwick.  The  Metropolitan  avenue  line 
reaches  Bushwick  at  a  point  five  blocks  north  of  the  Bushwick 
station  and  the  Flushing  avenue  line,  to  which  it  is  su^cjgested  a 
passenger  on  the  Metropolitan  avenue  line  might  transfer  if  he 
desired,  at  a  point  six  or  seven  blocks  south  of  it.  The  company 
claims  that  a  count  taken  on  its  cars  showed  that  about  one-half 
of  the  passengers  agreed  to  this  substitution;  but  on  the  other 
hand,  we  have  a  petition  signed  by  59  of  the  passengers  oppos- 
ing the  plan.  Commuters  who  appeared  at  the  hearings  opposed 
it  warmly,  and  give  their  reasons.  The  actual  running  time  on 
the  Bushwick  branch  is  about  nine  minutes,  while  the  scheduled 
time  on  the  Metropolitan  avenue  line  is  thirteen  minutes,  and  is 
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actually  much  longer  owing  to  the  fact  that  cars  on  that  line  are 
often  delayed  by  the  opening  of  the  drawbridge  which  is  crossed 
by  that  Una  The  advantage  of  a  definite  schedule  in  making 
train  coimections  would  also  be  lost.  The  uncertainty  of  catching 
the  trolley  at  the  Bushwick  end,  and  of  connecting  with  the  train 
on  the  other  end  would  require  the  allowance  of  still  more  time  in 
addition  to  the  longer  running  time ;  and  to  take  the  trolley  would 
often  necessitate  waiting  in  an  exposed  spot  in  inclement  weather. 
For  the  Sisters  of  the  Order  of  St.  Dominic,  who  conduct  a  hos- 
pital and  also  an  orphan  home  near  the  Bushwick  station,  with 
branch  institutions  on  Long  Island,  objection  was  also  made  on 
the  ground  that  the  trolleys  will  not  take  the  baggage  of  the  chil- 
dren with  whom  they  travel  back  and  forth. 

The  passenger  traffic  oil  this  branch  taken  by  itself  does  appear 
to  be  unprofitable,  but  that  fact  alone  does  not  justify  the  com- 
pany in  discontinuing  it.  The  total  business  of  the  branch  is 
not  unprofitable.  Most  of  the  passengers  on  this  are  commuters 
who  originate  at  points  on  the  Montauk  division,  where  they 
reside;  and  there  is  no  claim  that  this  division  or  the  railroad  as 
a  whole  is  not  prosperous,  or  that  the  passenger  service  as  a  whole 
is  not  profitable.  The  company  is  under  certain  obligations  to 
serve  the  passengers  who  patronize  this  branch,  and  is  not  excused 
from  performance  merely  because  the  branch  taken  by  itself  does 
not  pay.  It  cannot,  to  repeat  the  common  expression,  pick  and 
choose,  but  must  take  the  lean  with  the  fat. 

The  company  estimates  the  revenues  from  the  545  passengers 
using  the  branch  for  the  week  from  March  fourteenth  to  twentieth 
at  $13.36;  this  amount  being  arrived  at  by  figuring  the  38 
regular  passengers  at  five  cents  each;  the  regular  tariflF  rate, 
and  the  505  commuters  at  two  cents  each,  the  proportion  of  the 
total  commutation  paid,  apportioned  to  the  branch  on  the  basis 
of  mileage.  On  the  other  hand,  it  is  said  that  by  discontinuing 
the  passenger  service  the  company  can  save  the  cost  of  labor  and 
power  for  operating  the  car,  estimated  at  $12.45  per  day,  and 
the  $125  salary  paid  to  the  agent  at  Bushwick.  Without  con- 
sidering how  far  it  is  fair,  for  this  purpose,  to  apportion  to  this 
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branch  the  revenue  from  commutation  on  the  basis  of  mileage,  it 
may  be  said  that  the  saving  would  not  be  as  great  as  appears  from 
the  statement  above.  The  necessity  for  the  agent  at  Uiishwick, 
who  sells  practically  no  tickets  and  whose  sole  duty  is  the  dis- 
patching of  this  one  car  at  hours  when  there  are  no  freight  move- 
ments, does  not  appear.  It  seems  that  this  item  of  $125  should 
be  eliminated  from  consideration,  as  an  unnecessary  expense. 
Moreover,  in  computing  the  saving  it  should  not  be  overlooked  that 
out  of  the  revenue  received  from  commuters  the  company  would 
have  to  pay  to  the  street  railway  company  for  transfers  ten  cents 
a  day  for  each  commuter  carried.  We  think  that  the  burden  upon 
the  company  is  not  so  great  as  to  override  the  demands  of  public 
convenience  and  necessity;  and  the  company  virtually  concedes 
this  by  urging,  as  the  main  justification  for  discontinuing,  pas- 
senger service,  the  alleged  interference  with  the  movement  of 
freight 

It  satisfactorily  appears  that  this  branch  is  primarily  a  freight 
line,  that  the  freight  business  is  important,  and  that  freight  move- 
ments cannot  be  carried  on  with  complete  safety  during  the  hours 
when  the  passenger  car  is  being  operated.  This  passenger  car  is 
a  small  storage  battery  car,  with  a  seating  capacity  of  twenty-four, 
operated  by  a  motorman  and  by  a  conductor  like  any  ordinary 
trolley  car,  and  makes  trips  back  and  forth  between  Fresh  Pond 
and  Bushwick  over  the  single  line  of  track.  As  it  is  not  deemed 
wise  to  mix  the  operation  of  steam  freight  trains  with  that  of  the 
trolley  car,  the  latter  is  given  the  right  of  way,  and  freight  move- 
ment is,  it  is  said,  practically  at  a  standstill  while  it  is  being 
operated.  The  extent  to  which  it  interferes  with  freight  move- 
ment depends  very  largely  on  the  volume  of  the  freight  movement 
and  the  length  of  time  during  which  such  movements  are  neces- 
sarily suspended. 

There  are  two  freight  yards^  one  at  Bushwick,  with  a  capacity 
of  193  cars,  and  one  at  Varick  avenue,  with  a  capacity  of  209  cars, 
and  there  are  also  fifteen  private  sidings  with  a  car  capacity 
varying  from  4'  to  26,  or  a  total  of  125  cars.  In  October,  1918, 
the  railroad  handled  272  trains  (5,445  cars)  between  Fresh  Pond 
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and  Bushwick;  in  January,  1919,  259  trains  (4,091  cars),  and 
in  February,  1919,  333  trains  (4,072  cars).  In  November,  1918, 
the  total  number  of  loaded  cars  handled  into  Bushwick  was  1,689, 
and  the  total  cars  loaded  out  was  692,  or  a  total  of  2,383  cars. 
Of  these,  702,  or  about  one-third,  were  perishable  freight. 

These  figures,  while  impressive,  do  not  of  themselves  reveal 
the  extent  of  freight  movement,  as  distinguished  from  the  amount ; 
and  it  is  the  freight  movement  with  which  we  are  concerned. 
It  is,  of  course,  true  that  the  making  up  and  breaking  up  of  those 
trains,  and  the  carrying  of  cars  to  and  from  the  sidings  involves 
many  separate  movements  which  in  the  aggregate  keep  the  single 
line  track  in  use  for  a  greater  or  less  period  of  time;  but  there 
is  no  evidence  from  which  we  can  determine  how  numerous  these 
movements  are  or  how  many  hours  are  required  to  complete  them. 

The  passenger  car  starts  from  Fresh  Pond  at  6:50  a.  m.  and 
makes  four  trips  back  and  forth  between  there  and  Bushwick, 
ending  its  morning  run  at  Fresh  Pond  at  about  9 :15  a.  m.  It  lies 
there  until  4:34  p.  m.  when  it  begins  its  afternoon  run  of  three 
trips,  which  ends  with  its  arrival  at  Fresh  Pond  at  about  6:15 
p.  M.  The  branch  is,  therefore,  closed  to  freight  movement  a 
little  more  than  four  hours  out  of  the  twenty-four.  The  rest  of 
the  time,  namely,  from  9:15  a.  m.  to  4:34  p.  m.  and  from  6:15 
p.  M.  to  6 :50  A.  M.,  it  is  free  for  freight  movements  The  extent  to 
which  freight  movement  is  hampered  depends  upon  the  time 
actually  required  to  make  them;  and  there  is  nothing  before  us 
to  show  what  this  time  is,  and  consequently  nothing  to  sliow 
whether  the  passenger  operation  does  interfere  with  it  in  fact. 
We  are  asked  to  infer  an  interference  merelv  from  the  number 
of  cars  handled  and  from  the  number  of  yards  and  sidings.  We 
can  infer  an  interference,  but  not  the  extent  of  it.  We  are  aware 
that  considerable  "  drilling  "  must  take  place ;  but  we  have  no  evi- 
dence from  which  the  amount  of  it  can  be  determined. 

Observations  made  at  Garrison  avenue  show  that  in  the  period 
from  6  A.  M,  till  midnight  only  one  train  of  thirty-nine  cars  came 
over  the  branch  bound  for  Bushwick,  and  that  onlv  two  trains  of 
twenty-seven  and  twenty-nine  cars,  respectively,  left  the  branch 
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bound  out  from  Bushwick.  The  other  fourteen  train  movementg 
consisted  of  the  passage  of  a  single  engine,  or  of  an  engine  with 
one,  two  or  three  cars  attached.  Six  of  these  movements  were 
apparently  due  to  the  same  engine  passing  and  repassing  at  inter- 
vals of  two  minutes  while  engaged  in  siding  work.  Other 
"  drilling "  and  siding  movements  were,  of  course,  going  on  at  or 
near  the  Bushwick  end,  but  if  the  observations  at  Garrison  avenue 
are  an  indication  it  seems  that  no  substantial  interference  is 
shown.  While  the  planning  of  freight  movements  may  be  made 
slightly  more  difficult  for  the  management,  it  does  not  appear  that 
the  freight  movements  are  necessarily  delayed  by  reason  of  the 
fact  that  they  cannot  be  carried  on  between  6:50  a.  m.  and  9:15 
A,  M.  and  between  4:34  p.  m.  and  6:15  p.  m. 

The  application   should   be  denied   and  the   proceeding  dis- 
continued. 


In  the  Matter  of  the  Application  of  the  New  Tobk  and  Queens 
Gas  Company  for  a  Change  in  the  Standard  for  the  Measure- 
ment of  the  Illuminating  Power  of  Gas  to  be  Manufactured, 
Distributed  or  Sold  by  It  in  the  Third  Ward  of  the  Borough 
of  Queens,  City  of  New  York 

Case  No.  2358 

(Public  Service  Conunission,  First  District,  April  26,  1019) 

New  standard  of  measurement  conditionally  established  —  powers  of  Com- 
mission under  section  66,  subdivision  3,  Public  Service  Commissions  Law. 

After  protracted  litigation  the  company  accepted  the  order  of  the 
Commission  requiring  it  to  extend  its  mains  to  Douglaston.  The  com- 
pany now  applies  for  an  order  providing  that  gas  transmitted  at  high 
pressure  may  be  tested  at  the  plant  before  compression  instead  of  at  a 
distance  of  not  less  than  one  mile  from  the  distributing  holder  as 
required  by  chapter  125  of  the  Laws  of  1906.  Held,  that  while  the  Com- 
mission has  power  to  change  the  statutory  standard  of  measurement, 
under  section  66,  subdivision  3,  of  the  Public  Service  Commissions  Law, 
it  should  not  prejudice  the  interests  of  consumers  in  other  parts  of  the 
territory   served   in   order   to  make   possible   the   extension   of  gas   to 
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Douglaston  but  in  view  of  the  evidence  that  it  is  practical  to  test  the 
gas  at  the  present  testing  station  upon  the  low  pressure  distribution 
main,  and  then  let  that  gas  go  through  the  high  pressure  main  to 
Douglaston,  that  standard  of  measurement  for  such  compressed  gas  will 
bo  established.  Held,  further,  that  lack  of  financial  ability  will  not 
excuse  the  company  from  proceeding  at  once  with  the  Douglaston  exten- 
sion and  that  the  order  herein  will  provide  that  the  change  in.  the 
standard  of  measurement  shall  become  effective  only  upon  the  ccnnple- 
tion  of  the  extension  to  Main  street,  Douglaston. 

Whitney,  Acting  Chairman. —  The  various  and  protracted 
proceedings  hefore  the  Commission  and  the  State  and  Federal 
courts  resulting  in  the  affirmance  of  the  Commission's  order 
requiring  the  New  York  and  Queens  Gas  Company  to  extend  its 
mains  so  as  to  serve  Douglaston  and  Douglas  Manor  and  in  the 
ultimate  acceptance  of  the  Commission's  order  by  the  company 
need  not  be  set  forth  at  this  time.  They  may  be  found  in  the 
reported  decisions  of  the  Commission  and  the  courts.  6  P.  S.  C.  K. 
(1st  Dist)  35;  People  ex  rel.  N.  Y.  &  Queens  Gas  Co.  v.  McCall, 
171  App.  Div.  580;  219  N.  Y.  84;  245  U.S.  345;  9  P.  S.  C.  R. 
(1st  Dist.)  259;  People  ex  rel.  N.  Y.  &  Queens  Gas  Co.  v.  Straus, 
182  App.  Div.  666;  Pub.  Serv.  Comm.  v.  ]N^.  Y.  &  Queens  Gas 
Co.,  103  Misc.  Rep.  703.  For  the  purposes  of  this  proceeding 
it  is  sufficient  to  say  that  the  Supreme  Court  of  the  State  has  by 
its  writ  of  mandamus  directed  the  company  to  build  the  extension 
and  that  on  August  20,  1918,  the  company  accepted  the  order  of 
the  Commission. 

The  company  now  applies  to  the  Commission  for  an  order 
directing  that  the  existing  statutory  requirements  for  testing  gas 
in  the  third  ward  of  the  borough  of  Queens  in  order  to  determine 
whether  it  conforms  to  statutory  requirements  be  modified  so 
as  to  provide  that  gas  transmitted  at  high  pressure  shall  be  tested 
at  the  plant  before  compression  instead  of  at  a  distance  of  not  less 
than  one  mile  from  the  distributing  holder.  This  modification  is 
allied  to  be  necessary  because  of  the  fact  that  the  plan  filed  in 
pursuance  of  the  Commission's  order  and  the  order  itself  contem- 
plated a  high  pressure  system  and  that  gas  having  an  illuminating 
power  of  twenty-two  candles  when  transmitted  under  high  pres- 
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sore  loses  much  of  its  candle  power  immediately  upon  compression 
with  the  result  that  when  tested  at  least  a  mile  from  the  holder  it 
will  have  a  candle  power  considerably  less  than  twenty-two  and 
will  not  meet  the  statutory  requirements  at  a  testing  station  a 
mile  from  the  works. 

The  present  requirement  as  to  candle  power  is  found  in  chap- 
ter 125  of  the  Laws  of  1906,  which,  after  providing  that  a  com- 
pany operating  in  the  third  ward  of  the  borough  of  Queens  shall 
not  charge  in  excess  of  one  dollar  per  1,000  cubic  feet  of  gas 
famished,  provides  further: 

''Section  2.  The  illuminating  gas  furnished  by  any  such  cor- 
poration, association,  copartnership  or  person  shall  have  an 
illuminating  power  of  not  less  than  twenty-two  sperm  candles 
of  six  to  a  pound,  burning  at  the  rate  of  one  hundred  and  twenty 
grains  of  spermaceti  per  hour  tested  at  a  distance  of  not  less  than 
one  mile  from  the  distributing  holder  by  a  burner  consuming  five 
cubic  feet  of  gas  per  hour  and  each  one  hundred  cubic  feet  of  gas 
shall  not  contain  more  than  five  grains  of  ammonia  nor  more  than 
twenty  grains  of  sulphur  nor  more  than  a  trace  of  sulphuretted 
hydrogen." 

The  power  of  the  Commission  to  change  this  standard  of 
measurement  is  found  in  subdivision  3  of  section  66  of  the  Public 
Service  Commissions  Law,  which  provides  that  the  Commission 
shall: 

"  8.  Have  power  by  order  to  fix  from  time  to  time  standards 
for  the  measurement  of  the  purity  of  gas  for  the  measurement 
of  the  illuminating  power  of  gas  and  for  the  measurement  of  the 
heating  power  of  gas  to  be  manufactured,  distributed  or  sold  by 
persons,  corporations  or  municipalities  for  lighting,  heating  or 
power  purposes,  notwithstamding  that  another  standard  for  the 
measurement  of  any  thereof  may  have  been  fixed  by  statute^  and 
to  prescribe  from  time  to  time  the  efficiency  of  the  electric  supply 
system,  of  the  current  supplied  and  of  the  lamps  furnished  by 
the  persons,  corporations  or  municipalities  generating  and  selling 
electric  current,  and  by  order  to  require  the  gas  so  manufactured, 
distributed  or  sold  to  equal  the  standards  so  fixed  by  it,  and  to 


94  State  Department  Reports 

[Vol.  19]  Public  Service  Commissian,  First  DiBtrict 

prescribe  from  time  to  time  the  reasonable  minimum  and  maxi- 
mum pressure  at  which  gas  shall  be  delivered  by  said  personB, 
corporations  or  municipalities.     *     *    *'' 

With  these  provisions  in  mind  the  testimony  adduced  in  this 
proceeding  will  be  considered  to  determine  what,  if  any,  relief  the 
company  may  be  entitled  to  despite  its  failure  to  raise  before  the 
Commission  in  the  original  proceeding  the  question  now  presented. 

The  only  witness  produced  in  support  of  the  application  waa 
Mr.  John  B.  Klumpp,  the  inspection  engineer  of  the  XJnited  Qas 
and  Improvement  Company,  who  has  had  a  varied  experience  in 
the  operation  of  gai  properties  and  in  the  testing  of  gas.  He 
testified  that  in  his  opinion  a  three-inch  main  with  the  gas  com- 
pressed under  thirty  pounds  pressure  is  the  proper  method  of 
serving  the  Douglaston  territory  and  that  it  would  not  be  possible 
to  maintain  a  standard  of  twenty-two  candle  power  in  the  service 
mains  in  Douglaston.  In  his  opinion  the  candle  power  of  the 
gas  at  Douglaston  would  be  but  fifteen  candles  He  testified 
further  that  the  two-thirds  of  the  loss  in  candle  power  occurred 
at  the  point  of  compression  so  that  the  gas  leaving  the  holder 
under  the  higher  pressure  would  at  that  point  have  a  candle 
power  of  about  seventeon  or  eighteen.  It  appears  that  to  comply 
with  the  pressure  standard  of  twenty-two  candles  at  the  present 
testing  station  at  least  a  mile  from  the  holder,  an  average  standard 
of  twenty-two  and  one-half  to  twenty-three  candlei  must  be  main- 
tained at  the  works.  No  testimony  wiis  offered  to  show  just  what 
the  candle  power  would  be  on  the  high  pressure  system  one  mile 
from  the  works. 

It  should  be  borne  in  mind  that  in  making  possible  the  extension 
of  gas  to  Douglaston  the  Commission  must  not  overlook  the  rights 
and  interests  of  the  consumers  of  gas  in  other  parts  of  the  third 
ward  and  notably  in  Flushing  who  may  be  affected  to  their  detri- 
ment by  any  change  in  existing  standards.  These  consumers 
should  not  be  furnished  with  a  gas  of  lesser  heating  or  illuminat- 
ing value  because  the  consumers  of  Douglaston  are  willing  to 
accept  gas  of  whatever  quality  can  reasonably  be  furnished  to 
them.     If  the  preci.«e  relief  asked  were  granted,  it  would  result 
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in  the  company  manufacturing  gas  of  twenty-two  candle  power 
rather  than  twenty-two  and  one-half  or  twenty-three  with  the 
result  that  gas  tested  a  mile  from  the  works  upon  the  low  distribu- 
tion system  which  serves  Flushing  would  measure  but  twenty-one 
to  twenty-one  and  one-half  candles.  There  is  no  reason  why  this 
result  should  be  brought  about  if  it  may  be  reasonably  avoided. 
That  it  can  be  avoided  is  apparent  from  the  following  testimony 
of  the  company's  witness :  **  Q.  Do  you  know  where  the  testing 
station  is  located  ?  A.  On  the  map  I  do ;  and  I  was  in  the  test- 
ing station  once.  Q.  Assuming  that  the  Commission  said  it 
would  regard  as  satisfactory  a  22-candle  power  gas  at  the 
testing  station,  would  you  regard  it  as  practicable  to  furnish  gas 
to  Douglaston  on  that  basis  ?  A.  Just  compressed  ?  Q.  A  low 
pressure  gas  tested  at  the  present  testing  station,  to  show  a 
22-candle  power  gas,  and  then  let  it  get  to  Douglaston  as  what 
it  would  ?  A.  I  do  not  know  that  I  get  what  you  mean.  Is  it 
practicable  to  have  a  22-candlc  power  at  the  present  station? 
Q.  Is  it  practicable  to  manufacture  a  gas  so  that  it  would  show 
22-candle  power  at  the  present  testing  station,  on  the  low  pres  ure 
main,  and  then  let  that  gas  go  through  the  high  pressure  main  to 
Douglaston?  A.  Yes,  I  think  that  is  the  solution.  Q.  You 
think  that  would  be  the  practical  method  of  handling  it! 
A.  Yes,  I  think  so." 

If,  then,  after  the  high  pressure  main  is  constructed  the  gas 
manufactured  is  nevertheless  required  to  have  twenty-two  candle 
power  when  tested  on  the  low  pressure  distribution  main  a  mile 
from  the  works,  consumers  in  Flushing  will  receive  the  same 
quality  of  gas  as  they  now  receive  and  consumers  in  Douglaston 
will  receive  that  gas  compressed  under  thirty-pound  pressure. 
In  view  of  the  testimony  of  Mr.  Klumpp  that  the  practical  solu- 
tion of  the  question  is  to  test  the  gas  at  the  present  testing  station 
npon  the  low  pressure  distribution  main  that  standard  of  measure- 
ment for  such  compressed  gas  will  be  established. 

One  further  matter  requires  attention.  The  company  has  inti- 
mated that  the  extension  will  in  no  event  be  built  until  the  present 
statutory  maximum  of  one  dollar  per  1,000  cubic  feet  is  set  aside 


96  State  Dbfastmsnt  Reports 

[Vol.  19]  Public  Service  Commission,  First  District 

in  a  suit  which  it  contemplates  bringing  and  what  it  calls  an 
adequate  rate  is  established.  The  Commission  cannot  assent  to 
any  such  interpretation  of  the  company's  obligation  in  the  matter. 
After  exhaustive  judicial  proceedings  the  company  has  been 
directed  by  mandamus  to  build  the  extension  in  pursuance  of  its 
franchise  obligations.  If  as  a  result  of  the  performance  of 
those  obligations  the  present  statutory  maximum  rate  is  not 
remunerative  the  company  will  no  doubt  obtain  relief  in  the 
proper  forum;  but  these  considerations  are  quite  foreign  to  the 
company's  obligation  to  live  up  to  its  adjudicated  franchise  obli- 
gation. Lack  of  financial  ability  with  which  to  perform  a  legal 
duty  to  the  public  undertaken  by  the  company  in  accepting  its 
franchise  is  no  defense.  The  franchise  of  the  company  consti- 
tutes a  contract  between  it  and  the  State  and  the  liability  to  per- 
form a  contract  does  not  depend  upon  the  financial  ability  of  the 
contractor.  As  long  as  the  company  keeps  the  franchise  it  must 
comply  with  its  adjudicated  obligations.  Chesapeake  &  Ohio  Ry. 
Co.  V.  Pub.  Serv.  Cora.,  242  U.  S.  604,  607;  Mo.  Pac.  Ry.  Co.  v. 
Kansas,  216  id.  262,  279;  Savannah  Canal  Co.  v.  Shurman,  91 
Ga.  400;  Silverthorve  v.  Warren  R.  R.  Co.,  3329,  J.  La.  173, 
175,  176;  Public  Service  Commission  v.  Puget  Sound  T.  L.  & 
P.  Co.,  P.  XT.  R  1915B,  799,  807. 

The  granting  of  the  present  application  cannot  therefore  be  con- 
strued as  giving  sanction  to  the  company's  claim  that  the  construc- 
tion of  the  extension  work  must  await  the  outcome  of  the  con- 
templated action.  The  company  will  be  expected  to  proceed  at 
once  to  comply  with  the  order  of  the  Commission  which  it  has 
accepted. 

The  order  will  provide,  however,  that  the  change  in  the  standard 
of  measurement  shall  become  effective  only  upon  the  completion 
of  the  extension  to  Main  street,  Douglaston. 
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In  the  Matter  of  the  Complaint  of  La  Bastile  Lodge  No.  494, 
I.  O.  O.  F.,  against  Middlebuhoh  and  SciionARiE  Electric 
Light,  Heat  and  Power  Company 

Case  No.  6704 

(Public  Service  Commission,  Second  District,  January  28,  1919) 

Sates  of  electric  light,  heat  and  power  companies  must  he  definite  —  flat  rates 
ohjectionahle. 

Service  classification  of  a  lighting  company  providing  a  flat  rate  of 
"two  cents  per  night  per  25-watt  lamp  actually  in  use  every  night; 
proportionate  charge  for  those  not  in  use  every  night/'  is  so  loose  and 
indefinite  as  to  afford  no  reasonable  method  of  accounting  between  tht- 
company  and  the  customer,  and  must  either  be  abolished  or  superseded 
by  a  classification  upon  which  the  charge  can  be  definitely  fixed  and 
easily  verified  by  the  consumer.  While  the  Commission  does  not  feel 
justified  in  absolutely  prohibiting  flat  rates,  its  experience  is  that  they 
are  extremely  objectionable  and  promote  constant  friction  between  the 
furnisher  and  the  consumer  of  the  service. 

F.  Walter  Bliss,  attorney  for  complainant ;  and  Cornelius  Van 
Voras  and  Herman  Herman  as  Trustees  of  La  Bastile  Lodge. 

Daniel  D.  Frisbie,  as  President  of  the  respondent. 

By  the  Commission. —  Complaint  is  made  that  respondent 
declines  to  install  a  meter  in  complainant's  lodge  room,  on  the 
pound  that  it  is  not  obliged  by  the  terms  of  its  established  tariff 
to  install  meters  except  in  residences. 

Examination  of  the  respondent's  general  schedule  for  electric 

lighting  on  file  with  the  Commission  discloses  that  meter  rates 

are  to  apply  to  residences  only,  and  service  classification  "No.  2 

provides  a  flat  rate  on  all  other  lighting.     The  basis  of  this  flat 
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rate  is  "  2  cents  per  night  per  25-watt  lamp  actually  in  use  every 
night ;  "  "  Proportionate  charge  for  those  not  in  use  every  night." 

This  flat-rate  classification  is  so  loose  and  indefinite  as  to  afford 
no  reasonable  method  of  accounting  between  the  company  and  the 
customer.  It  cannot  be  possible  for  the  company  to  ascertain 
what  lamps  are  actually  used  every  night  and  thus  make  its  pro- 
portionate charge  for  those  not  in  use  every  night;  nor  is  there 
any  guide  furnished  as  to  the  basis  of  the  proportionate  charge 
for  lamps  not  in  use  every  night.  This  classification  leaves  the 
determination  of  the  amount  of  the  consumer's  bill  altogether  in 
the  hands  of  the  company  without  any  way  being  provided  for 
the  couBumer  to  check  its  correctness.  In  fact,  there  is  no  basis 
upon  which  anyone  can  determine  the  fairness  of  the  charge  mada 
The  company  is  therefore  directed  to  amend  forthwith  this  service 
classification  No.  2,  by  either  entirely  abolishing  the  flat  rate 
and  substituting  meters  for  all  service,  or  else  introducing  a  rate 
upon  which  the  charge  can  be  definitely  fixed  and  easily  verified 
by  the  consumer.  Any  rate  which  may  be  established  by  the  com- 
pany  is  of  course  subject  to  complaint,  and  if  complained  of 
must  stand  the  test  of  justice  and  reasonableness.  It  may  be 
said  that  the  creation  of  a  flat  rate  reasonably  just  to  all  consumers 
is  a  task  of  no  small  difficulty. 

This  complaint  is  typical  of  the  numerous  complaints  received 
from  all  parts  of  the  State  against  flat  rates  wherever  the  flat 
rate  is  still  used  and  has  not  been  superseded  by  the  much  more 
reasonable  and  desirable  meter  rate;  and  while  the  Commission 
does  not  feel  justified  in  absolutely  prohibiting  flat  rates,  its 
experience  is  that  they  are  extremely  objectionable  and  promote 
constant  friction  between  the  furnisher  and  the  consumer  of  the 
service. 
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In  the  Matter  of  the  Complaint  under  Sections  71  and  72,  Public 
Service  Commissions  Law,  of  the  Trustees  of  the  Incok- 
POBATED  Village  of  Bolivab,  Allegany  Coimty,  against 
Empibe  Gas  and  Fuel  Company,  Ltd.,  as  to  Proposed  Increase 
in  Price  of  Natural  Gas  Furnished  to  Customers.  Also  Supple- 
mental Complaint.  Also  Complaint  of  Company  under  Sec- 
tions 71  Mid  72,  Public  Service  Commissions  Law,  as  to  Price 

Case  No.  6308 

(Public  Service  Commisaion,  Second  District,  February  6,  1919) 

When  increased  rates  for  natnral  gas  furnished  customers  by  a  natural  gas 

company  will  be  justified. 
The  reasonableness  of  the  rate  per  cent  return  to  the  company  considered. 

The  Empire  Gas  and  Fuel  Company,  Ltd.,  have  proposed  an  increased 
rate  of  charges  for  their  product  to  customers  in  the  village  of  Bolivar, 
AUegany  county,  including  the  village  itself.  The  village  has  brought 
this  proceeding  alleging  that  the  proposed  increase  is  too  high  and  asking 
for  a  lower  rate.  A  hearing  having  been  had,  upon  the  facts  thereat 
adduced,  and  upon  the  investigation  of  the  Commissioner's  engineer, 
held,  that  the  return  to  the  company  is  nearer  4.4  per  cent  as  shown  by 
the  Commission's  engineer  than  it  is  to  9.6  per  cent  as  shown  by  the 
company.  In  the  case  of  natural  gas  every  dollar  of  revenue  represents 
the  consumption  of -an  exhaustible  and  irreplaceable  commodity.  It  is 
as  if  the  corporation  were  deriving  its  revenue  from  a  gradual  with- 
drawal of  fixed  capital.  The  Commission,  however,  declined  to  commit 
itself  for  the  purposes  of  other  cases  to  the  approximate  valuation  of  the 
company's  property  made  in  this  case. 

In  view  of  the  facts  hereinbefore  set  forth,  the  rate  based  on  the 
figures  supplied  by  the  company,  9.6  per  cent,  cannot  be  adjudged 
unreasonably  high.  The  burden  of  proof  is  on  the  complainant  to  show 
that  the  rates  are  unreasonable  and  this  burden  is  not  shifted  by  the 
fact  that  the  Commission  began  the  investigation  at  the  request  of  the 
complainant  and  from  its  own  sources  of  information.  The  burden  has 
not  been  sustained  and  the  complaint  must  be  dismissed. 

A.  J.  MatsoUy  attorney  for  complainants. 
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Frank  B.  Church  and  W.  T.  Bliss,  attorneys  for  respondent 
John  K.  Ward,  City  Attorney,  City  of  Olean. 

Ibvine,  Commissioner. —  The  board  of  trustees  of  the  village 
of  Bolivar  filed  this  complaint,  alleging  that  a  proposed  new 
schedule  of  rates  for  natural  gas  within  that  village  is  too  high 
and  asking  that  a  fair  and  equitable  rate  be  fixed  The  rate  com- 
plained against  is  forty  cents  per  1,000  cubic  feet,  with  a  discount 
of  three  cents  for  prompt  payment  The  respondent  operates  in 
a  number  of  cities  and  villages  in  Allegany  and  Steuben  coun- 
ties. Bolivar  is  in  what  is  known  as  the  Bolivar  division,  which 
is  physically  separate  from  the  company's  other  properties.  The 
figures  submitted  are  confined  to  the  Bolivar  division,  and  its 
distinct  physical  character,  with  practically  complete  separation 
of  operations,  renders  it  unnecessary  to  consider  any  other  part 
of  the  territory.  At  the  hearing  the  complainant  examined  two 
oflScers  of  the  company,  and  then,  for  lack  of  instrumentalities 
for  making  an  independent  investigation  on  its  own  behalf, 
requested  the  Commission  to  make  such  investigation  as  it  prop- 
erly could,  and  to  base  its  decision  on  the  record  thus  established. 
The  village  claims  that  the  village  of  Bolivar  should  be  consid- 
ered alone,  as  that  village  is  nearer  the  principal  points  of  pro- 
duction than  Cuba  and  other  points  served  within  the  Bolivar 
district.  It  is  wholly  impracticable  to  reach  any  accurate  deter- 
mination of  the  investment  and  expenses  affecting  Bolivar  alone. 
While  the  transmission  lines  to  Bolivar  are  shorter  than  to  Cuba, 
Cuba  is  the  larger  place,  and  the  consumption  there  is  so  much 
greater  that  it  is  safer  to  consider  that  fact  as  offsetting  the 
greater  expense  of  transmission  than  it  would  be  to  make  a  series 
of  assumptions  necessary  to  separate  the  Bolivar  village  operation. 

The  company  submitted  what  it  termed  a  statement  of  prop- 
erty showing  a  total  of  $172,113.45.  This  turns  out  to  be 
a  strictly  bare-bones  value  of  items  of  tangible  property.  A 
checking  of  the  inventory  by  the  Commission's  experts  and  the 
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application  thereto  of  estimated  costs  when  the  property  was 
installed  indicates  a  value  of  $273,981.17.  This  includes  allow- 
ances for  certain  general  expenses  but  not  for  all  items,  and 
allows  nothing  for  depreciation. 

The  estimated  revenue  for  1918,  on  the  basis  of  the  new  rate 
of  thirty-seven  cents  net,  amounts  to  $59,617.97.  Of  this, 
$56,545.53  represents  the  estimate  of  revenue  for  gas  sold  private 
consumers,  assuming  the  amount  to  be  the  same  as  for  1917.  The 
other  items  of  revenue  are  from  street  lighting,  flat-rate  sales  in 
the  field,  and  miscellaneous  rents:  items  estimated  to  be  the 
same  in  the  two  years. 

In  ascertaining  the  expenses  the  Commission  is  practically 
confined  to  an  analysis  of  the  company's  reports.  Some  criti- 
cism is  made  of  the  apportionment  of  60  per  cent  of  the  salaiy 
of  the  treasurer  of  the  company,  who  has  charge  of  the  Bolivar 
division,  to  natural  gas  expenses.  The  company  also  produces 
oil:  $3,000  is  charged  to  gas  and  $2,000  to  oil.  From  such 
information  as  the  Commission  is  enabled  to  procure  it  is  not 
prepared  to  question  either  the  total  amount  or  the  apportion- 
ment.  An  item  of  $111.32  for  l^al  expenses  has  been  deducted. 
The  company  includes  $5,160  for  general  amortization.  This  is 
3  per  cent  of  its  bare-bones  value  of  $172,113.45.  Applying 
varying  percentages  to  different  kinds  of  tangible  property,  the 
Commission's  experts  reach  a  considerably  higher  result,  to  wit, 
$9,931.21.  It  may  be  well  to  formulate  estimated  income 
accounts:  one  based  upon  the  company's  figures,  the  other  based 
upon  the  Commission's  estimates.    They  are  as  follows: 

'Revised  esti- 
Company^B  mateB,  Com- 

statement,  mission'a 

Rerenne:  1917  engineer 

Actual  sales  and  incidental  reve- 
nne    154,  d  19  74 

Additional  revenue  with  thirty- 
seven-cent  rate,  assuming  same 
quantity  of  gas  sold |5, 100  00 

Estimated  annual  revenue  with 
thirty-seven-cent  rate $59, 617  97 
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Expenses  and  taxes : 

Production  $23, 134  75     $23, 134  76 

Transmission   1, 205  71      1, 205  71 

Distribution    1,842  65     1,842  66 

Commercial    2, 372  64     2, 372  64 

General  and  miscellaneous 10, 970  77    $10, 970  77     

Less  "Legal  expense*'  not  al- 
lowed    Ill  32 


$10,  859  45 
Plus  additional  amortization 4, 771  21 


$15,630  66  16,630  66 

Taxes 3,  301  35     3, 301  35 

Interest  on  consumers'  deposits. .  270  21 


Total  expenses  and  taxes *$43, 097  98  $47,487  66 

Net    operating    income $11,42176  $12,130  31 

Investment  in  plant  and  equipment: 

Depreciated    or    junk    value    of 
tangible  property  plus  $50,000 

for   " gas   rights" 172, 113  46 

Direct  cost  of  property  in  place  at 

estimated  unit  prices  at  time  of 

installation    without   any    allow- 
ance  for    ''overhead"    and    with 

no  deduction  for  depreciation 273, 981  17 

Rate  of  return  on  above 6.6  per  cent  4.4  per  cent 

Net  income,  using  company's  figures 

except  that  $5,100  is   added   for 

probable  revenue  from   increased 

rates    $16, 521  56 

Rate  of  return  on  $172,113.45 9.6  per  cent 


*  Actual  footins;  the  total  in  the  Btatement  submitted  is  $149.80  more,  apparently  by  a  mathe- 
matical or  clerical  error. 

The  rate  of  return  as  indicated  by  the  estimates  of  the  Com- 
mission's engineers  on  the  basis  of  the  new  rates,  iA  per  cent, 
is  certainly  less  than  an  adequate  return.  The  rate  based  on  the 
figures  supplied  by  the  company  is  9.6  per  cent.  It  must  be 
borne  in  mind  that  in  the  case  of  natural  gas  every  dollar  of 
revenue  is  reached  by  the  consumption  of  an  exhaustible  and 
irreplaceable  commodity.  The  situation  is  as  if  the  corporation 
were  deriving  its  revenue  from  a  gradual  withdrawal  of  fixed 
capital.  In  these  circumstances  a  return  of  9.6  per  cent  can  not 
be  adjudged  unreasonably  high.  As  a  matter  of  fact,  however, 
the  estimate  is  in  all  probability  high,  and  that  of  the  Commis- 
sion's engineers  more  nearly  the  correct  figure,  although  in  the 
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eiicuniBtftnces  under  which  the  investigfttion  was  necessarily  con- 
ducted the  Commission  does  not  for  the  purpose  of  future  investi- 
gations commit  itself  to  the  accuracy  of  either  estimate. 

Tinder  the  decision  of  the  Court  of  Appeals  in  People  v. 
Public  Service  Commission,  215  N.  Y.  241,  the  burden  of  proof 
is  on  the  complainant  to  show  that  the  rates  are  unreasonable.  The 
burden  is  not  shifted  by  the  fact  that  the  Commission  undertook 
the  investigation  at  the  request  of  the  complainant  and  from  its 
own  sources  of  information.  The  burden  has  not  heen  satisfied 
and  the  complaint  must  be  dismissed. 

Hill,   Chairman,   and   Barhite  and   Fennell,   Commissioners, 

concur. 

• 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order : 

Br  THB  Commission. —  On  the  facts  found  and  for  the  reasona 
stated  in  the  accompanying  opinion,  it    is 

Ordered,  That  the  complaint  be  and  the  same  hereby  is 
dismissed. 


In  the  Matter  of  the  Complaint  of  the  Village  of  Granville, 
Washington  County,  against  The  Delawabb  and  Hudson 
Company,  Asking  that  a  New  Passenger  and  Freight  Sta- 
tion  Building    be    Provided;    and    United    States    Railroad 

Administration 

Case  No.  4494 

(Public  Service  CommiBsion,  Second  District,  February  11,  1919) 

Application  to  compel  a  railroad  to  make  certain  station  and  terminal 
improTementa  at  Granville  suspended  by  the  taking  over  of  such  railroad 
by  the  Director  GeneraL 

Ab  to  the  power  of  the  Federal  Director  General  to  oust  and  exclude  State 
authorities  from  effective  jurisdiction  even  indirectly. 

This  proceeding  was  begun  by  the  village  of  Granville  against  the 
Delaware  and  Hudson  Company  to  secure  an  order  directing  that  com- 
pany to  make  certain   improvements  in  the  passenger   station   and   in 
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regard  to  the  location  of  freight  terminal  tracks  in  that  Tillage.  A 
hearing  was  had  in  regard  to  the  matter  and  the  railroad  then  advised 
the  Commission  that  the  road  had  been  taken  over  by  the  Federal 
government  and  was  under  the  authority  of  the  Director  General,  and 
that  the  company  conceded  the  improvements  should  be  made  and  was 
entirely  willing  that  they  should  be  made.  The  matter  was  then  brought 
to  the  notice  of  the  Federal  Director  for  action  but  that  official  dis- 
approved of  the  improvements  on  the  report  of  the  general  manager  of 
the  road  who  was  also  acting  as  his  assistant  in  operating  said  road. 
The  Commission  is  of  the  opinion  that  the  improvements  in  question 
should  be  made  as  soon  as  possible. 

In  regard  to  the  position  of  the  Director  General,  the  Commission  holds 
that  the  r^^ulation  of  passenger  and  freight  facilities  at  stations  do  not 
substantially  affect  the  interstate  features  of  traffic  and  are  wholly 
within  the  police  powers  of  the  several  states.  The  Director  General  has 
himself  recognized  this  fact.  The 'Federal  power  cannot  by  itself  exclude 
the  State  authorities  from  an  effective  jurisdiction  by  the  withholding 
from  the  company  of  funds  which  are  necessary  to  enable  it  to  comply 
with  the  lawful  mandates  of  the  Commission.  Held,  that  the  company 
call  upon  the  Director  General  for  the  necessary  funds  to  comply  with 
the  order  which  the  Commission  will  make  in  this  proceed mg.  Should 
this  request  be  made  and  denied,  the  respondent  will  then  be  heard  on 
the  question  of  its  financial  ability  to  comply  with  the  order  which  will  be 
made  herein.  Order  directed  to  be  entered  requiring  the  railroad  com- 
pany to  complete  the  improvements  agreed  upon. 

C.  E.  Parker,  attorney  for  the  village  of  Granville. 

Lewis  E.  Can,  John  E.  MacLean,  and  K.  R  Cass,  attorneys 
for  the  Delaware  and  Hudson  Company. 

M.  D.  Whedon,  in  person. 

Hill,  Chairman. —  On  September  11,  1914,  the  village  of 
Granville  filed  a  complaint  pursuant  to  the  provisions  of  section 
50  of  the  Public  Service  Commissions  Law,  praying  that  tho 
defendant  Delaware  and  Hudson  Company  be  required  to  make 
certain  improvements  to  its  passenger  and  freight  facilities  in 
that  village  for  the  greater  accommodation  and  convenience  of  the 
public.  Issue  was  joined,  hearings  had,  evidence  taken  and  an 
inspection  of  the  existing  facilities  made  by  the  Commission.  At 
the  close  of  the  evidence  the  defendant  admitted  that  its  facilities 
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were  inadequate  and  agreed  to  improve  them  substantially  in 
compliance  with  the  prayer  of  the  petition,  and  it  was  thereupon 
agreed  in  open  Commission  that  inasmuch  as  a  preliminary  pur- 
chase of  property  by  the  defendant  was  necessary,  which  would 
consume  some  time,  no  formal  order  directing  the  improvements 
would  be  made  at  that  time,  but  that  the  Commission  and  the 
complainant  would  accept  the  assurance  of  the  defendant  that  the 
improvements  would  be  carried  out  with  all  convenient  speed, 
the  proceeding  before  the  Commission  remaining  open.  Part  of 
the  improvements  related  to  alterations  to  the  passenger  station 
and  these  were  proceeded  with.  Another  part  related  to  changing 
the  location  of  the  freight  terminal  tracks  and  these  were  not 
prosecuted,  with  the  result  that  the  complaint  before  the  Com- 
mission was  opened  aoid  proceeded  with  and  a  hearing  held  on 
August  21,  1918.  At  this  hearing  counsel  for  the  defendant 
stated  that  its  railroad  had  been  taken  over  by  the  Federal  govern- 
ment pursuant  to  the  acts  of  Congress  of  August  29,  1916,  and 
March  21,  1918,  and  was  at  the  time  of  the  hearing  possessed, 
controlled  and  operated  by  the  United  States  Railroad  Adminis- 
tration pursuant  to  said  acts  of  Congress;  that  the  revenues  of 
the  company  were  being  received  and  expended  by  the  Federal 
Government,  thus  depriving  defendant  of  the  financial  ability 
to  comply  with  any  order  which  the  Commission  might  make. 
Counsel  for  defendant  thereupon  stated: 

"  The  matter  of  putting  in  this  other  was  of  course  part  of 
what  was  contemplated  at  that  time,  what  was  agreed  to  by  Mr. 
Sims.  There  is  an  entire  willingness  on  the  part  of  the  company 
to  do  that,  provided  we  can  get  authority  to  do  that,  but  that 
authority  don't  exist  in  us.    *    *    * 

"  I  am  not  here  objecting  to  this  going  on,  provided  we  are  in 
a  position  where  we  can  go  on,  but  that  we  cannot  do  without  the 
authority  of  the  Director  General.  He  is  in  control.  I  am 
entirely  willing  to  make  an  application  to  the  Director  General, 
and  if  he  says  no,  why  we  can't ;  if  he  says  yes,  we  can     *     *     * 

*' Chairman  Hill:  *  *  *  we  will  *  *  *  adjourn  thin 
proceeding  for  two  or  three  weeks,  and  in  the  meantime  Counsel 
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can  apply  to  the  Director  Oeneral,  and  the  commiBsion  may  see 
fit  also  to  communicate  with  the  Director  General. 

"  Counsel:  All  right,  we  are  entirely  willing  that  should  he 
done." 

Whereupon,  the  hearing  was  adjourned  upon  the  assurance  of 
said  counsel  that  the  defendant  company  would  immediately 
request  authority  of  the  United  States  Railroad  Administration 
to  proceed  with  the  promised  improvements  and  that  they  would 
be  made  provided  such  authority  could  be  obtained. 

The  general  manager  of  the  defendant,  who  was  also  acting  aa 
an  assistant  to  the  Federal  Director  General  in  the  operation  of 
defendant's  railroad,  instead  of  carrying  out  this  agreement, 
urged  the  Director  General  to  disapprove  of  the  improvements 
and  defer  them  indefinitely,  with  which  recommendation  the 
latter  official  complied.  Later  the  United  States  Railroad 
Administration  was  made  a  party  defendant  and  informed  that 
the  Commission  would  be  pleased  to  hear  it  as  to  any  alleged 
change  in  the  facts  which  might  have  a  bearing  on  the  propriety 
of  the  original  arrangement  being  adhered  to,  but  this  invitation 
was  not  accepted. 

The  cost  of  the  improvements  in  question  is  estimated  to  be 
between  $5,000  and  $10,000  and  the  Commission  is  strongly  of 
the  opinion  that  they  should  be  made  as  soon  as  possible 
consistently  with  their  nature. 

It  becomes  necessary,  however,  to  consider,  in  the  light  of  the 
Federal  action  with  regard  to  defendant's  property,  whether  or 
not  an  order  by  the  Commission  directing  defendant  to  make 
the  improvements  in  question  is  within  its  power,  and,  if  so, 
whether  such  an  order  is  appropriate  in  view  of  the  desire  of  the 
Commission  to  act  in  co-operation  with  the  Federal  authorities. 

As  stated  by  this  Commission  in  Shippers  Himrod  v.  Penn.  R. 
R.  Co.,  decided  November  27,  1918  (18  State  Dept.  Rep.  312), 
it  is  not  necessary  to  determine  whether  the  President  derives  his 
authority  over  the  railroads  by  reason  of  his  being  Commander- 
in-Chief  of  the  Army  and  Navy,  under  the  Constitution,  or 
through  the  acts  of  Congress  above  mentioned,  for  the  reason  that 
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as  matter  of  fact  he  has  taken  over  their  possession,  control  and 
operation  pursuant  to  the  latter  authority.  An  examination  of 
the  statutes  in  question  discloses  that  whether  or  not  Congress  has 
the  power  to  dispossess  the  State  authorities  of  the  police  powers 
vested  in  them,  it  has  expressly  refrained  from  using  such  power. 

It  seems  clear  that  the  regulation  of  the  passenger  and  freight 
facilities  at  stations  do  not  in  any  substantial  way  affect  the 
interstate  features  of  traffic  and  are  well  within  the  police  powers 
of  the  several  States.  Indeed,  the  Director  General  has  recog- 
nized that  this  power  remains  unimpaired  in  the  Conunission  m 
several  proceedings  now  pending  before  it. 

It  may  be  said  that  the  Director  General  having  assumed  the 
operation  and  taken  over  the  income  of  the  company's  property, 
the  railroad  is  without  the  funds  to  make  the  necessary 
expenditure.  I  think  it  is  a  serious  question,  however,  whether, 
to  the  extent  that  the  railroad  company  is  still  subject  to  the 
jurisdiction  of  the  Commission,  the  Federal  power  can  by  any 
act  oust  said  exclude  the  State  authorities  from  an  effective  juris- 
diction by  withholding  from  the  railroad  company  the  funds 
which  it  may  require  to  enable  it  to  comply  with  the  lawful  man* 
dates  of  that  authority.  However  that  may  be,  the  company 
should  call  upon  the  Director  General  for  the  funds  which  it  may 
need  to  expend  in  compliance  with  the  order  which  the  Commis- 
sion will  make  in  this  proceeding,  and  it  seems  unlikely  that  the 
Federal  authorities  will  decline  to  comply  with  such  requisition. 
Should  such  request  be  made  and  denied,  the  respondent  will 
then  be  heard  on  the  question  of  its  financial  ability  to  comply 
with  the  order  which  will  be  made  herein. 

An  order  will  therefore  be  entered  directing  the  railroad  com- 
pany to  complete  the  improvements  which  were  agreed  upon, 
work  to  b^in  within  thirty  days  and  to  be  completed  within  six 
months. 

Al]  concur. 
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Petition  of  United  States  Railroad  Administration,  New 
York  Central  Railroad,  under  Section  54,  Railroad  Law, 
for  Consent  to  the  Discontinuance  of  an  Agent  at  the  Solvay 
Passenger  Station  on  the  Auburn  Branch  of  said  Railroad 

Case  No.  6G95 

(Public  Service  Comnriasion,  Second  Diatrict,  February  13.  1910) 

Where  the  ezpenee  of  the  maintenance  of  a  ticket  office  is  excessive  for  the 
bnsinest  at  that  point  the  remedy  on  the  part  of  the  railroad  company 
is  to  reduce  the  compensation  of  the  agent  rather  than  to  discontinue 
the  office  entirely. 

On  a  petition  to  discontinue  the  maintenance  of  a  ticket  agent  at  a 
passenger  atation,  it  appeared  that  the  station  had  had  a  ticket  agent 
for  at  leaat  twenty-five  yeara;  that  over  three  hundred  tickets  were  sold 
each  month  and  a  small  amount  of  baggage  was  handled;  that  there  had 
been  no  falling  off  in  passenger  business  but  that  the  cause  of  the  applica- 
tion was  the  expense  of  maintaining  the  agent.  The  agent  is  also 
operator  for  the  Western  Union  Telegraph  Company  and  agent  for  the 
American  Railway  Express  Company.  Under  existing  wage  scales  his 
pay  as  ticket  agent  is  about  $140  a  month,  and  his  net  income  from  the 
three  positionSj  assuming  present  conditions  to  continue  during  the 
year,  something  over  $5,200.  Held,  that  the  remedy  was  to  reduce  the 
compensation  rather  than  to  cut  it  off  altogetlier  said  deprive  the  public  of 
the  service  to  which  it  had  long  been  accustunied  and  to  which  it  is 
reasonably  entitled. 

Hiscock,    Doheny,    Williams   &   Cowie    (by   Mr.    Williams), 
attorneys  for  applicant. 

Lamont  Stillwell,  attorney  for  the  Village  of  Solvay,  N.  Y. 
W.  A.  Mackenzie,  attorney  for  the  Halcomb  Steel  Company. 

Bond  &  Schoeneck  (by  Mr.  Bond),  attorneys  for  Pass  &  Sey- 
mour, Incorporated. 

W.  J.  McGee,  traffic  manager,  for  Hammond  Steel  Company 
of  Solvav,  N.  Y. 
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laviNE,  Commissioner. —  The  petitioner,  the  Director  Gleneral 
of  Bailroads,  asks  permission  to  discontinue  the  maintenance  of 
a  ticket  agent  at  the  Solvay  station  of  the  New  York  Central 
railroad.  Solvay  has  been  a  passenger  station  with  an  agent  since 
1894,  and  possibly  for  a  longer  period.  The  growth  of  large 
industries  has  greatly  increased  the  population  and  the  general 
business.  It  has  now  about  6,000  inhabitants,  with  perhaps  1,500 
or  2,000  in  adjacent  territory  and  normally  using  Solvay  facili- 
ties. It  is  on  what  is  known  as  the  Auburn  road,  for  many  yeart 
a  branch  line.  It  is  something  over  three  miles  west  of  Syracuse. 
The  freight  business,  because  of  the  large  industries  in  the  neigh 
borhood,  is  very  heavy,  but  is  handled  from  another  station  and 
by  another  agent.  There  is  at  this  time  very  little  passenger 
business  between  Solvay  and  Syracuse  as  there  is  a  trolley  line 
with  frequent  service  and  a  six  cent  fare,  as  against  the  service 
on  the  New  York  Central  where,  taking  both  directions,  seven 
trains  stop  regularly  and  two  stop  on  signal,  and  the  fare  is  twelve 
cents.  The  average  ticket  sales  for  eleven  months  in  1918  was  333 
tickets  per  month,  and  the  average  revenue  from  such  ticket  sales 
was  $190  per  month.  There  is  some  commutation  business  be- 
tween Solvay  and  near  points  to  the  west,  chiefly  Camillus.  The 
number  of  commuters  between  Camillus  and  Solvay  was  stated  to 
be  five  or  six.  It  would  seem  that  on  an  average  something  more 
than  one  piece  of  baggage  is  handled  per  day.  Tickets  can  be 
purchased  and  baggage  checked  between  Solvay  and  points  on  the 
Xew  York  Central  from  New  York  city  to  Buffalo  and  Niagara 
Falls.  Baggage  for  other  destinations  must  be  checked  in  Syra- 
cuse where  through  tickets  are  bought;  or  else,  if  a  passenger 
has  secured  a  through  ticket  from  Syracuse  he  may  check  directly 
from  Solvay.  This  represents  about  the  extent  of  the  passenger 
business.  The  agent  whose  services  it  is  desired  to  dispense  with 
sells  tickets  and  handles  baggage  and  milk,  of  which  there  is 
a  very  limited  amount,  all  for  the  railroad  company.  He  is 
also  an  operator  for  the  Western  Union  Telegraph  Company,  and 
agent  of  the  American  Bailway  Express  Company.  According 
to  his  testimony,  he  receives  in  the  neighborhood  of  $60  or  $70 
a  year  for  his  services  as  telegraph  operator:  10  per  cent  of  his 
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receipts.  This  seems  small  if  the  statement  made  on  behalf  of 
one  industry  as  to  the  amoimt  of  its  telegraph  business  is  nearly 
accurate.  However,  for  present  purposes  we  will  accept  the 
figure  of  $60  per  year.  He  received  8  per  cent  commission  on 
express  business,  and  his  revenue  from  that  source  in  1918  was 
$5,990.  He  formerly  received  from  the  railroad  company  for  his 
services  as  ticket  agent  $65  a  month.  The  Railroad  Administra- 
tion has  installed  a  new  scale  of  wages,  retroactive  to  October  1, 
1918,  and  considering  the  hours  of  employment  as  shown  by  the 
testimony  his  compensation  as  ticket  agent  imder  the  new  scale 
will  be  about  $140  per  month  or  $1,680  a  year.  This  gives  him 
a  revenue  in  the  three  positions,  all  now  under  one  form  or  another 
of  government  control  or  operation,  of  $7,730  a  year.  He  testifies 
that  he  pays  a  girl  $12  a  week  to  keep  books.  This  is  $624  a  year. 
He  also  testifies  that  he  always  has  one  man  at  $23  a  week  to  help 
him,  and  another  man  five  or  six  months  in  the  year.  Assuming 
that  he  has  a  second  man  for  the  entire  six  months,  it  means  that 
he  pays  for  extra  labor  $2,418.  In  addition,  he  states  that  there 
is  an  expense  of  approximately  $48  a  year  for  telephone  service 
which  he  must  pay.  This  gives  him  a  net  income  of  $5,264, 
assuming  that  the  express  business  remains  at  its  1918  figure 
and  that  he  requires  as  much  help  as  he  required  in  1918.  It  is 
conceded  that  the  demand  for  passenger  accommodations  has  not 
fallen  off,  and  that  the  prevailing  reason  for  the  petition  is  to  get 
rid  of  the  wage  charge  of  $1,680  a  year. 

Concededly,  the  agent's  services  to  the  railroad  company  occupy 
only  a  portion  of  his  time,  presumably  a  small  portion  of  the  time 
he  is  actually  on  duty.  It  does  not  appear  that  his  hours  of  service 
are  in  any  way  increased  by  reason  of  his  railroad  duties ;  in  fact, 
his  testimony  indicates  that  the  express  work  requires  him  to 
remain  on  duty  longer  than  would  be  required  by  his  services  to 
the  railroad  company.  The  compensations  referred  to,  if  not  fixed 
by  the  Government,  are  within  its  control.  It  is  inferable  that 
they  are  fixed  in  carrying  out  the  extremely  popular  policy  of 
standardizing  everything.  When  this  policy  of  standardization 
entails  this  very  large  expense,  the  remedy  seems  to  be  to  revise 
the  policy  and  reduce  the  compensation  rather  than  to  cut  off  the 
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compensation  altogether  and  so  deprive  the  public  of  service  to 
which  it.  has  long  been  accustomed  and  to  which  it  is  reasonably 
entitled.     The  petition  will  be  denied. 

All  concur. 


In  the  Matter  of  the  Application  (Complaint)  of  Municipal 
Gas  Company  of  the  City  of  Albany,  for  an  Order  Author- 
izing it  to  Increase  Rates  for  Gas  in  the  City  of  Watervliet, 
the  Town  of  Green  Island,  the  Incorporated  Village  of  Green 
Island,  and  the  Town  of  Colonic,  All  in  Albany  County 

Case  No.  6627 

(Public  Service  Commission,  Second  Districti  February  18,   1&19) 

Order  fbdng  majdmum  rates  for  gaa  for  fuel  and  for  light  bated  upon  mm 
agreement  entered  into  by  the  Municipal  Gas  Company  of  Albany  and 
certain  communities,  outside  of  said  city,  interested  in  such  rates  and 
provisiona  for  modification  of  said  order  —  determination  that  a  previous 
order  be  modified  as  provided  in  this  order. 

On  October  17,  1918,  the  Municipal  Gas  Company  of  the  city  of 
Albany  filed  with  the  Connnission  its  petition  or  complaint  asking  the 
Commission  to  determine,  under  sections  71  and  72  of  the  Public  Service 
Commissions  Law,  that  the  maximum  rates  to  be  charged  the  public  by 
the  company  for  gas  for  fuel  and  light  in  the  city  of  Watervliet,  the 
town  of  Green  Island,  the  incorporated  village  of  Green  Island  and 
the  town  of  Colonic,  all  in  Albany  county,  should  be  as  hereinafter 
stated,  notwithstanding  the  provisions  of  an  order  of  this  Commission 
of  December  10,  1018,  in  case  No.  2817.  It  having  been  shown  at  the 
hearings  had  on  the  application,  that  the  company  is  prosecuting  a 
proceeding  in  the  courts  with  regard  to  the  rates  to  be  charged  by  it 
for  fuel  and  light  in  the  city  of  Albany  and  that  the  company  has  put 
into  effect  in  that  city  rates  for  gas  for  fuel  and  light  as  hereinafter 
shown  subject  to  changes  through  said  court  proceeding,  and  the  com- 
pany having  given  its  bond  that  it  will  pay  to  customers  in  the  said 
city  the  amounts,  with  interest,  which  said  court  proceeding  may  deter- 
mine to  be  due  them  because  of  such  final  determination  that  the  said 
rates  should  be  less  than  those  set  forth  in  the  order  herein,  and  the 
city  of  Watervliet,  the  village  of  Green  Island,  the  town  of  Green  Island 
and  the  Chamber  of  Commerce  of  Green  Island  (the  town  of  Colonic  not 
having  'appeared  in  this  proceeding)  having  agreed  that  the  rate  which 
may  from  time  to  time  become  and  be  legally  effectual  in  the  city  of 
Albany  shall  apply  to  the  other  municipalities  respectively  and  during 


112  State  Depaktment  Repoets 

[Vol.  19]  Public    Service    Commission,    Second    District 

the  same  periods  and  under  the  sanre  conditions  so  that  the  rates  in  the 
several  communities  involved  herein  shall  be  the  same  as  those  which, 
shall  from  time  to  time  be  lawfully  charged  by  said  company  for  gaa 
in  the  city  of  Albany.  Under  the  present  circumstances  and  subject  to 
the  terms  of  this  order^  it  is  determined  that  the  rates  hereinafter 
specified  to  be  charged  in  the  said  city  of  Watervliet,  the  village  of 
Green  Island,  the  town  of  Green  Island  and  the  town  of  Colonic  are 
just  and  reasonable,  and  it  is,  therefore,  under  sections  71  and  72  of 
the  Public  Service  Commissions  Law,  ordered  that  in  the  communities 
last  above  mentioned  the  company  establish  the  maximum  prices  to  be 
charged  for  gas  for  fuel  and  for  gas  for  light  as  set  forth  in  the  order 
herein,  provided  that  the  company  shall  print  or  stamp  upon  its  bills 
rendered  to  said  customers  its  promise  to  refimd  to  the  customers  the 
amount  paid  in  excess  of  the  rate  or  rates  finally  determined  by  the 
courts  to  be  properly  charged  for  such  gas  and  which  may  be  actually 
charged  by  said  company  in  the  city  of  Albany.  The  several  rates  to  be 
charged  in  the  city  of  Watervliet,  the  town  of  Green  Island,  the  incor- 
porated village  of  Green  Island  and  the  town  of  Colonic,  all  in  Albany 
county,  specifically  set  forth  in  the  order  herein.  The  said  rates  to 
remain  in  effect  for  two  years  from  the  date  of  the  order  subject  to 
the  provisions  of  the  order  and  to  modification  by  the  Commission  at 
any  time.  The  order  of  the  Conxmission  dated  December  10,  1913,  "In 
the  matter  of  the  application  of  the  Mayor  of  the  city  of  Watervliet  for 
a  reduction  in  the  rates  of  gas  furnished  by  the  Municipal  Gas  Company  '* 
(Case  No.  2817)  modified  as  set  forth  in  this  order. 

N.  F.  Towner,  for  Municipal  Gas  Company. 

Edwin  W.  Joslin,  Mayor,  and  S.  W.  Russell,  deputy  corpora- 
tion counsel,  for  the  city  of  Watervliet. 

John  W.  Kenney,  for  consumers  in  Watervliet. 

L.  D.  C.  Woodward,  President  of  the  Chamber  of  Commerce 
of  Watervliet. 

Frank  H.  Deal,  for  the  village  of  Green  Island,  the  town  of 
Green  Island,  and  the  Chamber  of  Commerce  of  Green  Island. 

Hearings  before  the  Commission  November  14,  December  3 
and  IS,  1918,  and  January  15,  21  and  28,  1919. 

By  the  Commission —  The  Municipal  Gas  Company  of  the 
city  of  Albany  having  filed  with  this  Commission  on  October  17, 
1918,  a  petition,  or  complaint,  asking  the  Commission  to  deter- 
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mine  (under  sections  71  and  72  of  the  Public  Service  Commis- 
sions Law)  that  the  maximum  rates  to  be  charged  the  public  by 
said  company  for  gas  for  fuel  and  light  in  the  city  of  Watervliet, 
the  town  of  Green  Island,  the  incorporated  village  of  Green 
Island,  and  the  town  of  Colonic,  all  in  Albany  county,  shall  be, 
notwithstanding  the  provisions  of  an  order  of  this  Commission 
of  December  10,  1913,  in  Case  No.  2817,  as  hereinafter  stated; 
and  public  hearings  on  said  complaint  having  been  held  on  the 
<:late8  named  above,  those  named  above  appearing;  and  it  appear- 
ing that  said  company  is  prosecuting  a  proceeding  in  the  courts 
with  respect  to  the  rates  to  be  charged  by  it  for  gas  for  fuel  and 
light  in  the  city  of  Albany  and  did  on  February  3,  1919,  put  in 
effect  in  said  city  rates  for  gas  for  fuel  and  light  which  are  the 
same  as  those  herein  stated,  which  rates  are  subject  to  changes 
in  said  court  proceeding ;  and  that  said  company  has  given  a  bond 
that  it  will  repay  to  customers  in  said  city  the  amounts,  with 
interest,  which  may  be  determined  in  said  court  proceeding  in  the 
future  as  due  them  because  of  any  final  determination  that  the 
said  rates  should  be  less  than  those  hereinafter  named;  and  the 
representatives  of  the  company,  the  city  of  Watervliet,  the  village 
of  Green  Island,  the  town  of  Green  Island  and  the  Chamber  of 
Commerce  of  Green  Island  (the  town  of  Colonic  not  having 
appeared  in  this  proceeding)  having  agreed  at  the  hearing  in  this 
matter  on  January  twenty-eighth  that  the  rates  which  may  from 
time  to  time  become  and  be  legally  effectual  in  the  city  of  Albany 
shall  apply  to  the  other  said  municipalities  represented  by  them 
respectively  and  during  the  same  periods  and  under  the  same 
conditions; — the  intention  being  that  the  rates  in  the  several 
communities  involved  in  this  proceeding  shall  be  the  same  as  the 
rates  which  shall  from  time  to  time  be  lawfully  charged  by  said 
company  for  gas  in  the  city  of  Albany ;  and  evidence  having  been 
given  in  this  proceeding  on  the  part  of  the  company  making  a 
prima  facie  case ;  Now,  under  the  present  circumstances  and  sub- 
ject to  the  terms  of  this  order,  it  is  determined  that  the  rates 
hereinafter  specified  to  be  charged  in  said  city  of  Watervliet,  vil- 
lage of  Green  Island,  town  of  Green  Island,  and  town  of  Colonic, 
State  0ept.  Rkpt.— Vol.  19       8 
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are  just  and  reasonable,  and  it  iSy  therefore,  under  sections  71  and 
72,  Pnblic  Service  Commissions  Law, 

Ordered,  That  the  Municipal  Gas  Company  of  the  city  of 
Albany  may,  upon  three  days'  notice  to  this  Commission  and  the 
public,  put  in  effect  in  the  city  of  Watervliet,  the  town  of  Green 
Island,  the  incorporated  village  of  Green  Island,  and  the  town 
of  Colonic,  all  in  Albany  county,  the  following  maximum  prices 
to  be  charged  the  public  for  gas  for  fuel  and  for  gas  for  light  (no 
distinction  being  made  between  fuel  and  light) ;  First  25,000 
cubic  feet  per  month,  $1.30  per  1,000  cubic  feet;  next  25,000 
cubic  feet  per  month,  $1.20  per  1,000  cubic  feet;  excess,  cubic 
feet  per  month,  $1.05  per  1,000  cubic  feet;  on  condition  that 
said  company  upon  all  of  its  bills  to  customers  in  said  municipali- 
ties, beginning  with  those  rendered  for  February,  1919,  if  said 
new  rates  are  put  in  effect  in  said  month,  shall  print,  stamp  or 
otherwise  permanently  indicate  its  promise  to  refund,  with  inter- 
est, to  the  customer  paying  such  bill  the  amount  paid  in  excess 
of  the  rate  or  rates  hereafter  finally  determined  by  the  courts  to 
be  the  rate  or  rates  which  may  be  charged  for  gas  for  fuel  or  light 
in  the  city  of  Albany,  and  which  may  be  actually  charged  by  said 
company  in  the  city  of  Albany. 

Further  ordered,  That  the  rates  herein  fixed  to  be  charged  in 
the  city  of  Watervliet,  the  town  of  Green  Island,  the  incor- 
porated village  of  Green  Island,  and  the  town  of  Colonic,  all  in 
Albany  county,  shall  be  stated  in  a  schedule  to  be  filed  with  this 
Commission  by  the  Municipal  Gas  Company  of  the  city  of 
Albany,  which  schedule  shall  bear  notation  — 

"  Issued  by  authority  of  order  of  the  Public  Service  Commis- 
sion, Second  District,  State  of  New  York,  in  Case  No.  6627, 
dated  February  18,  1919." 

Further  ordered.  That  the  rates  herein  fixed  to  be  chained  in 
the  city  of  Watervliet,  the  town  of  Green  Island,  the  incorporated 
village  of  Green  Island,  and  the  town  of  Colonic,  all  in  Albany 
county,  shall  remain  in  effect  for  the  period  of  two  years  from 
the  date  of  this  order,  subject  to  the  provisions  of  this  order  and 
Fubject  to  modification  by  this  Commission  at  any  time  in  the 
future. 
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Further  ordered^  That  this  order  is  Bubject  to  reopening  and 
modification  by  this  Commission  at  any  time  upon  application 
of  either  of  the  parties  to  this  proceeding  and  on  the  record  in 
this  proceeding  as  well  as  additional  hearing  and  record. 

Further  ordered,  That  the  order  of  this  Commission  of  Decem- 
ber 10,  1913,  '*  In  the  matter  of  the  application  of  the  Mayor  of 
the  city  of  Watervliet  for  a  reduction  in  the  price  of  gas  fur- 
nished by  the  Municipal  Gas  Company"  (Case  No.  2817)  is 
hereby  modified  as  stated  in  this  order. 


In  the  Matter  of  the  Petition  (or  Complaint)  of  International 
Railway  Company,  under  Subdivision  1,  Section  49,  Public 
Service  Commissions  Law.  for  Permission  to  Increase  Passen- 
ger Fare  in  the  City  of  Lockport 

Case  No.  6480 

(Public  Service  Commission,  Second  District,  February  20,  1919) 

Where  a  transportation  corporation  uses  its  own  private  right  of  way  within 
a  city  as  weU  as  the  dty  streets,  nevertheless  all  the  passenger  opera- 
tions of  the  corporation  within  the  said  dty  should  be  considered, 
whether  of  an  urban  or  interurban  charactor,  in  fixing  passenger  rates. 

The  ](^temationaI  Bailway  Company  has  brought  this  proceeding  for 
the  purpose  of  securing  permission  to  increase  its  passenger  fare  in  the 
dty  of  Lockport  from  five  cents  to  six  cents.  The  company  is  a  street 
railway  corporation  owning  an  electric  railway  system,  induding  urban 
systems  in  several  cities  connected  with  interurban  systems.  Several 
of  its  lines  go  through  the  city  of  Lodcport  on  certain  of  the  dty  streets 
snd  also  over  private  rights  of  way.  There  are  about  deven  miles  of 
track  in  the  dty  of  Lockport,  in  what  is  known  as  the  Lockport  Divi- 
sion, which  indudes  two  interurban  lines  and  the  Lockport  local  line. 
One  of  these  interurban  lines  enters  Lockport  over  a  private  right  of 
way  to  a  terminal  within  the  city,  transferring  local  passengers  to  the 
local  line.  This  line  also  does  a  freight  business.  Local  freight  business 
is  done  on  city  trades  partly  on  streets  and  partly  on  a  private  right 
of  way.  An  independent  company  called  the  Buffalo,  Lockport  and  Roch- 
ester Railway  also  passes  through  Lockport  over  tracks  of  the  local 
system,  for  which  privilege  it  pays  a  trade  rental  based  on  car  mileage, 
retaining  the  fares  earned  by  its  cars.  The  petitioner  contends  that 
traffic  over  private  right  of  way  within  the  city  is  not  affected  by  the 
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proceeding;  that  the  Buffalo  and  Lockport  lines,  being  entirdy  on  such 
right  of  way,  cannot  be  considered.  Held,  however,  that  all  the  pas- 
senger operations  within  the  city  of  Lockport  should  be  considered, 
whether  on  public  streets  or  private  right  of  way,  and  whether  of  an 
urban  or  interurban  character.  Considering  the  petition  and  the  merits 
of  the  relief  sought,  the  Commission  finds  that,  while  it  is  not  war- 
ranted in  accepting  the  present  greatly  advanced  level  of  operating 
expenses  as  a  basis  for  fixing  rates,  which  are  expected  to  be  relatively 
permanent,  nevertheless  the  gap  between  revenues  and  even  a  most  mod- 
erate return  is  so  great  in  this  case  that  no  question  seems  to  exist  as 
to  the  propriety  of  granting  a  six-cent  fare.  An  order  in  accordance 
therewith  made  to  remain  in  effect  for  one  year  from  its  date  and  there- 
after until  the  further  order  of  the  Commission. 

Cohn,  Chonnan  &  Franchot  (by  Edward  F.  Franchot),  attor- 
neys for  International  Railway  Company. 

William  A.  Gold,  Corporation  Counsel,  for  the  city  of  Lock- 
port,  N.  Y.,  and  the  following  city  officials:  William  J.  Gt)ld, 
Mayor;  Aldermen  George  W.  Grant,  Charles  E.  Camell,  John 
M.  Hoenig,  Wm.  B,  Le Valley,  and  Leo  M.  Rhulman. 

Hill,  Chairman. —  This  is  a  petition  by  the  International 
Railway  Company,  under  section  49  of  the  Public  Service  Com- 
missions Law,  for  permission  to  increase  its  passenger  fare  in  the 
city  of  Lockport  from  five  cents  to  six  cents. 

The  petitioner  is  a  street  railway  corporation  which*  owns  and 
operates  a  system  of  electric  railways  which  includes  urban  sys- 
tems in  the  cities  of  Buffalo,  Niagara  Falls  and  Lockport,  inter- 
connecting with  interurban  systems.  The  mileage  of  track  in 
the  city  of  Lockport  is  about  eleven  miles  and  is  included  in  what 
is  known  as  the  Lockport  division,  which  comprises  the  Buffalo 
and  Lockport  and  the  Lockport  and  Olcott  lines  and  the  Lockport 
local  line.  The  Lockport  and  Olcott  intemrban  cars  go  through 
Lockport  over  certain  of  the  city  tracks,  thence  to  Olcott.  The 
interurban  cars  from  Buffalo  enter  Lockport  over  private  right 
of  way  which  reaches  a  terminal  within  the  city,  transferring 
local  passengers  to  the  local  lines.  Freight  business  also  is  done 
on  this  line.  A  certain  local  freight  business  is  done  on  city 
tracks,  partly  on  streets  and  partly  on  private  right  of  way.    The 
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interorban  cars  of  an  independent  company,  called  the  Buffalo, 
Lockport  and  Rochester  Railway,  also  pass  through  Lockport  over 
certain  tracks  of  the  local  system  under  a  traffic  agreement  by  the 
terms  of  which  it  pays  a  track  rental  based  on  car  mileage, 
retaining  all  fares  earned  by  its  cars. 

The  petitioner  has  presented  its  case  upon  the  theory  that 
traffic  over  private  right  of  way  within  the  city  not  being  carried 
over  tracks  in  city  streets  is  not  affected  by  the  proceeding;  and 
that  the  Lockport  portion  of  the  Buffalo  and  Lockport  line,  being 
entirely  on  private  right  of  way,  its  operations  are  not  to  be  con- 
sidered. We  think  this  basis  is  erroneous,  and  that  all  of  the 
passenger  operations  within  the  city  of  Lockport  should  be  con- 
sidered, whether  on  public  streets  or  private  right  of  way  and 
whether  of  an  urban  or  interurban  character.  However,  I  think 
sufficient  evidence  has  been  presented  to  allow  of  a  fair  determinar 
tion  on  the  merits,  the  margin  for  error  being  extremely  broad, 
as  will  hereafter  appear. 

Referring  to  the  evidence,  we  find  a  gross  earning  of  $5,600 
for  local  freight  traffic.  The  petitioner  has  eliminated  from  the 
operating  expenses  all  costs  relating  to  this  traffic,  including  all 
maintenance  of  way  and  structures  relating  to  that  part  of  the 
track  used  therein,  and  we  need  therefore  give  no  further  atten- 
tion to  that  item.  In  presenting  its  proof,  petitioner  gave  no 
evidence  bearing  upon  valuation,  on  the  theory  that  the  increased 
fare  asked  for  if  granted  would  all  be  absorbed  in  operating 
expenses  and  that  therefore  it  would  be  unnecessary  to  consider 
any  requirement  of  income  for  return  on  investment. 

The  revenues  have  been  arrived  at  in  the  following  manner: 
All  fares  received  on  cars  operated  wholly  within  the  city  are 
credited  in  full.  Fares  received  from  passengers  paying  local 
fares  and  transferred  to  interurban  cars  leaving  the  city  are  cred- 
ited in  full,  while  two  and  one-half  cents  is  credited  the  local  line 
for  each  passenger  transferred  to  it  from  the  interurban  cars. 
Fares  received  for  local  rides  on  the  Olcott  interurban  cars  are 
also  credited  in  full  to  the  local  lines.  Another  item  of  income 
consists  of  $5,240.28  rental  received  from  the  Buffalo,  Lockport 
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and  Eochester  Railway  Company  for  use  of  that  part  of  the  city 
track  in  city  streets  used  by  those  cars  and  constituting  about  one- 
half  of  the  entire  track  used  by  them.    As  above  stated,  we  think 
a  more  correct  allocation  of  revenue  and  operating  expenses  as 
between  local  and  interurban  traffic  would  include  a  credit  to  the 
city  lines  for  each  passenger  carried  in  interurban  cars  on  city 
tracks,  offset  by  a  charge  to  operation  which  would  represent  the 
cost  of  the  operation  of  such  cars  on  the  city  tracks,  including  an 
allocated  proportion  of  overhead  cost.     This  has  not  been  done, 
but  the  petitioner  in  order  to  make  a  showing  which  it  claims  is 
more  favorable  to  the  city  system  than  that  above  suggested  has 
credited  to  the  city  lines  in  toto,  in  addition  to  the  total  earnings 
of  local  cars,  all  local  fares  received  on  the  Olcott  interurban  cars, 
two  and  one-half  cents  for  each  passenger  accepted  on  a  local  car 
as  a  transfer  from  an  interurban  car,  and  has  excluded  from  the 
operating  expenses  all  power,  platform  and  other  costs  pertaining 
to  interurban  cars,  except  their  proportion  of  the  maintenance 
of  right  of  way  and  structures  with  respect  to  that  part  of  the 
city  tracks  laid  in  streets  over  which  they  operate.     The  alloca- 
tion of  power  costs  as  between  the  local  and  interurban  cars  takes 
into  account  the  lesser  power  demand  of  the  smaller  cars.     The 
question  arises  whether  as  to  the  Buffalo  and  Lockport  interurban 
cars,  an  allocation  of  revenue  and  expense  which  would  assign  to 
the  Lockport  local  lines  the  earnings  of  the  two  miles  of  the  Buffalo 
and  Lockport  track  lying  within  the  city  lines,  charging  against 
such  earnings  all  of  the  operating  expenses  of  that  portion  of  the 
road,  would  be  more  favorable  to  the  local  lines  than  the  alloca- 
tion adopted  by  the  company,  and  the  same  question  applies  to 
the  Olcott  interurban  traffic.    From  our  knowledge  of  the  meagre 
earnings  of  interurban  roads  generally,  we  think  such  an  alloca- 
tion would  be  less  favorable;  under  the  allocation  used  by  the 
company  the  local  lines  secure  a  net  revenue  from  the  interchange 
business  with  the  Buffalo  lines  represented  by  the  credit  for  east- 
bound  transfers  of  two  and  one-half  cents  each,  and  by  its  reten- 
tion of  all  local  fares  received  from  its  own  passengers  trafns- 
forrcd  to  the  interurban  cars.    Furthermore,  the  interurban  line 
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assomes  the  entire  operating  charge  for  station  employees.  We 
therefore  conclude  that  the  allocation  adopted  by  the  petitioner  is 
folly  as  favorable  to  the  local  lines  as  any  basis  which  could  be 
suggested.  On  this  basis  which  we  have  decided  to  adopt,  the 
operation  sheet  would  make  the  following  showing : 

For  One  Year 
Passenger  revenues  (1918  actual) :  , 

(a)  Cash  fares  collected  on  Lockport  city  local  cars      $42,021  45 

(b)  Local  five-cent  fares  collected  in  Lockport  city 

on  Lockport  and  Olcott  cars 3,131  40 

(c)  Transfer  passengers  carried  on  Lockport  city 

local  cars  in  Lockport  city  on  transfers  issued 
from  interurban  cars  at  two  and  one-half 

cents  per  passenger 4,713  82 

III 

Total  passenger  revenue $49,866  67 

Chartered  car  revenue 41  00 

Advertising  and  other  privileges 427  06 

Kent  of  track  from  B.  L.  &  R 5,240  28 

$55,576  01 

Operating  expenses  (Actual  for  1918) : 

Maintenance  of  way  and  structures $9,607  56 

Maintenance  of  equipment 8,448  17 

Operation  of  power  plant  (allocated) 3,488  66 

Operation  of  cars  (allocated) 22,521  28 

Add  increase  of  wages,  platform  men 6,222  48 

Accidents  and  damages 3,964  43 

General  and  miscellaneous  expenses 6,096  90 

Taxes   5,004  46 

$65,353  94 
Revenues  as  shown  above 55,575  01 


Deficit    $9,778  93 
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The  proposed  increase  in  revenue  is  a  theoretical  addition  of 
20  per  cent  to  the  local  fare  revenue  of  $45,152.85,  but  experience 
demonstrates  that  this  theoretical  increase  will  not  be  fully  real- 
ized by  reason  of  a  shrinkage  of  traffic  which  will  result  from  the 
increased  rate.  Computing  the  increase  at  16  per  cent,  we  find 
an  additional  revenue  of  $6,772.92  and  this  added  to  present 
earnings  will  fail  by  $3,006.01  to  yield  sufficient  revenue  to 
defray  the  expenses  of  operation.  These  figures  exclude  any 
return  on  investment  and  also  any  charge  to  operating  expenses 
for  depreciation.  On  the  most  moderate  valuation  which  could 
be  adopted  the  annual  depreciation  property  chargeable  to  opera- 
tion would  amount  to  several  thousands  of  dollars,  and  even  a  low 
rate  of  return  would  amount  to  many  thousands  more.  These 
inadequate  results  are  common  to  street  railway  systems  in  cities 
of  the  size  and  population  of  Lockport,  which  are  rarely  self- 
supporting.  While  the  Commission  does  not  feel  warranted  in 
accepting  the  present  greatly  advanced  level  of  operating  expenses 
as  a  basis  for  fixing  rates  which  are  expected  to  be  relatively  per- 
manent, the  gap  between  revenues  and  even  a  most  moderate 
return  is  so  great  in  this  case  that  no  question  seems  to  exist  as 
to  the  propriety  of  granting  a  six  cent  fare. 

An  order  will  be  entered  accordingly  to  become  effective  March 
1,  1919,  for  a  period  of  one  year  and  thereafter  until  the  further 
order  of  the  Commission. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

By  the  Commission. —  International  Railway  Company 
having  filed  with  this  Commission  a  petition  or  complaint,  under 
b'ubdivision  1,  section  49  of  the  Public  Service  Commissions  Law, 
alleging  that  the  maximum  fare  now  charged  local  passengers 
riding  in  its  cars  on  its  lines  in  the  limits  of  the  city  of  Lockport, 
to  wit,  five  cents,  is  insufficient  to  yield  reasonable  compensation 
for  the  service  rendered,  and  asking  this  Commission  to  fix  tho 
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maximum  fare  to  be  charged  such  pass(  r.gers  at  ai  least  six  cents ; 
and  public  hearings  as  above  having  been  held  by  Chairman  Hill 
of  this  Commission  in  the  city  of  Buffalo,  at  which  those  named 
above  appeared ;  and  it  appearing  that  cars  of  this  company  oper- 
ating between  Buffalo  and  Olcott  Beach,  through  Lockport,  pick 
up  local  passengers  in  Lockport  who  only  ride  in  Lockport  and 
now  pay  five  cents  for  such  ride,  and  also  that  said  company  oper- 
ates local  cars  in  Lockport  alone  on  which  a  five  cents  fare  is 
charged;  and  this  Commission  having  determined  from  the  evi- 
dence,  for  the  reasons  stated  in  an  opinion  of  the  Commission  of 
this  date  herein,  that  said  fare  of  five  cents  is  insufficient  to  yield 
reasonable  compensation  for  the  service  rendered,  and  for  that 
reason  is  unjust  and  unreasonable ;  it  is 

Ordered,  That  the  maximum  fare  which  may  be  charged  on  and 
after  March  1,  1919,  by  International  Railway  Compaaiy,  a 
passenger  boarding  and  leaving  its  cars  within  the  limits  of  the 
city  of  Lockport,  is  six  cents. 

Further  ordered,  That  this  order  shall  not  affect  in  any  way 
the  present  practice  of  said  company  as  to  transfers. 

Further  ordered,  That  a  tariff  stating  said  six  cents  fare  may 
be  filed  with  this  Commission  in  accordance  with  the  provisions 
of  the  Public  Service  Commissions  Law  on  one  day's  notice  and 
feaid  tariff  if  filed,  shall  bear  the  f oUowitig  notation :  "  Issued  on 
one  day's  notice  to  the  public  and  the  Commission  under  order 
of  the  Public  Service  Commission,  Second  District,  State  of  New 
York,  of  date  February  20,  1919,  in  case  No.  6480." 

Further  ordered.  That  this  order  shall  remain  in  effect  for  a 
period  of  one  year  from  its  date  and  thereafter  until  the  further 
order  of  this  Commission. 
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In  the  Matter  of  the  Petition  and  Supplemental  Petition  of  The 
Lawrencs  Park  Heat,  Light  and  Power  Company,  under 
Section  68  of  the  Public  Service  Commissions  Law,  for  Permis- 
sion to  Exercise  Certain  Rights  and  Privileges,  Granted  to  it  by 
the  Village  of  Bronxville,  December  20,  1917 

Also  Order  to  Show  Cause,  Issued  May  21,  191S,  in  Same  Case, 
why  Petitioner  Should  not  Discontinue  Operations  under  the 
Permit  Described  in  Petition 

Case  No.  6739 

(Public  Service  Commission,  Second  District,  March  4,  1919) 

Order  upon  proof  that  applicant  herein  has  compUed  with  recommendations 
previously  made  by  the  Commission. 

On  January  21,  1919,  the  Commission  made  an  order  directed  to  the 
petitioner  herein  requiring  its  compliance  with  a  direction  contained  in 
such  order.  The  petitioner  having  shown  that*  it  has  now  complied  with 
such  order  of  January  21,  1919,  in  respect  to  altering  its  certificate  of 
incorporation,  the  Commission  permits  and  approves  construction  only 
for  the  purposes  stated  in  the  franchises  or  permit  hereinafter  noted,  by 
the  petitioner  of  underground  conduits  in  portions  of  Sagamore  road, 
Pondfleld  road  and  Kraft  avenue  in  the  village  of  Bronxville,  Westchester 
county,  and  approves  the  exercise  by  petitioner  of  certain  rights  and 
privileges  received  from  such  village  for  the  laying  and  maintaining  of 
certain  conduits  in  said  viUage  of  Bronxville. 

The  original  order  to  show  cause  herein  was  made  by  the  Com- 
mission on  May  21,  1918,  and  was  vacated  by  the  order  of  the 
Commission  of  January  21,  1919. 

By  the  CoMMissio2ff. —  The  Lawrence  Park  Heat,  Light  and 
Power  Company  having  complied  with  the  condition  of  the  ord« 
of  this  Commission  of  January  21,  1919,  in  this  matter  in  respect 
to  altering  its  certificate  of  incorporation,  it  is 

Ordered,  that  this  Commission,  under  section  68,  Public  Service 
Commissions  Law,  hereby  permits  and  approves  construction  for 
the  purposes,  only,  stated  in  the  franchises  or  permit  hereinafter 
noted,  by  the  Lawrence  Park  Heat,  Light  and  Power  Company 
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of  imdergroiiiid  conduits  carrying  electric  wires  (which  conduits 
and  wires  are  now  constructed  and  in  operation)  in  portions  of 
Sagamore  road,  Pondfield  road  and  Kraft  avenue  in  the  village  of 
Bronxville,  Westchester  county,  as  now  constructed  and  in  opera- 
tion, and  hereby  permits  and  approves  the  exercise  by  the  Law- 
rence Park  Heat,  Light  and  Power  Company  of  rights  and  privi- 
leges under  a  franchise  or  permit  therefor  received  by  said  com- 
pany from  said  village  authorizing  ^'  si^d  Lawrence  Park  Heat, 
Light  and  Power  Company  to  lay  and  maintain  an  underground 
conduit  with  wires,  cables  and  other  conductors  for  conducting 
electricity  under  the  streets,  avenues  and  highways  shown  and 
designated  on  a  certain  map  annexed  hereto,  which  forms  a  part 
of  this  resolution,  for  the  purpose  of  supplying  electricity  to  the 
occupants  of  the  several  buildings  on  said  streets,  avenues  and 
highways  known  and  designated  as  the  Colonial  Building  on  Pond- 
field  Road  and  the  Brick  Row  on  Kraft  Avenue,  which  buildings 
are  owned  by  the  Village  Investing  Company  and  to  said  occupants 
only; ''  a  copy  of  which  franchise  (adopted  December  20,  1917). 
certified  by  the  clerk  of  said  village  to  be  a  true  copy,  and  a  copy 
of  which  map,  certified  by  the  clerk  of  the  village  to  be  a  true  copy, 
are  filed  with  this  Commission  with  the.  papers  in  this  case. 


In  the  Matter  of  the  Complaint  of  A.  C.  Sokibneb  and  Others 
against  Broadaxbiw  Electric  Light  and  Power  CoMPAirr, 
Allying  Dangerous  Condition  of  Poles  and  Wire  Lines 

Case  No.  6604 

(Public  fiervioe  CommiBdon,  Second  District,  March  4,  1919) 

Where  there  is  a  fundamental  controTersy  among  electrldane  and  engineers 
u  to  the  effecta  of  insulation,  the  Commisaion  wiU  not  determine  snch 
coatrorersy. 

Originally  the  complaint  herein  was  made  by  A.  C.  Scribner  and  one 
other  individual  and  three  partnerships  or  corporations,  the  comrplaint 
alleging  a  dangerous  condition  of  respondent's  plant  between  Mayfield 
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and  Graiit>err7  Creek,  in  Fulton  county.  The  complainants  have  now 
all  withdrawn  their  complaints  except  Mr.  Scribner.  The  Commission 
had  the  line  examined  and  its  inspector  reported  that  the  line  was  in 
safe  condition  and  recommended  at  the  same  time  that  certain  minor 
defects  be  remedied.  Subsequently  a  public  hearing  was  had  and  the 
eridence  there  taken  has  been  submitted  to  the  division  of  light,  heat  and 
power,  which  verifies  the  report  of  the  inspector.  The  line  crosses  a  public 
highway  at  several  points.  There  are  two  wires,  No.  8  hard-drawn 
copper,  without  insulation.  It  is  alleged  that  this  wire  is  dangerous 
and  that  the  poles  are  insufficient.  The  evidence,  however,  does  not 
sustain  the  claim  that  the  poles  are  insufficient  as  the  question  involved 
herein  is  one  of  insulation.  There  is  no  claim  that  the  wires  are  insuffi- 
eient  from  the  standpoint  of  tensile  strength  and  as  to  the  question  of 
insulation  the  experts  differ.  Held,  that  the  Commission  does  not  feel 
warranted  in  the  present  state  of  the  electrical  art  in  determining  this 
fundamental  controversy  among  electricians  and  engineers.  It  would  be 
justified  only  after  a  complete  and  general  investigation  of  State-wide 
scope  as  it  might  lead  to  general  reconstruction  of  rural  lines  throughout 
the  State. 

By  the  Oommission. —  This  complaint  was  made  originally 
by  Mr.  Scribner  and  one  other  individual  and  three  partner- 
ships or  corporations  alleging  a  dangerous  condition  of  respond- 
ent's lines  between  Mayfield  and  Cranberry  Creek  in  Fulton 
county.  All  complainants,  except  Mr.  Scribner,  subsequently 
withdraw  their  complaints.  An  inspector  of  the  Commission 
examined  the  line  in  question  and  rendered  a  report  to  the  effect 
that  generally  the  line  was  in  safe  condition.  He,  however, 
recommended  the  correction  of  several  minor  defects  and  these 
recommendations  were  transmitted  to  the  company.  Mr.  Scrib- 
ner was  not  satisfied  with  this  report  and  requested  a  hearing, 
which  was  held  at  Johnstown  January  twenty-second.  The  evi- 
dence then  taken  has  been  submitted  to  the  division  of  light,  heat 
and  power,  which  reports  that  it  sees  no  reason  to  modify  the 
views  expressed  by  the  inspector.  The  line  is  about  three  miles 
long  and  follows  an  improved  State  highway,  on  which  the  sum- 
mer travel  is  very  considerable.  It  crosses  the  highway  at  several 
pointa  There  are  two  wires,  No.  8  hard-drawn  copper,  without 
insulation.  The  principal  complaint  is  as  to  the  use  of  this  light 
bare  wire,  but  complaint  was  also  made  that  the  poles  are  insuffi- 
cient, too  far  apart  and  not  properly  guyed.    At  one  point  there 
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were  six  poles  spaced  175  feet.  The  adjoining  proprietors  refused 
pennission  to  erect  more  poles.  The  Commission  has  been 
informed  that  additional  poles  have  been  put  in  place.  There  is 
no  evidence  that  the  poles  are  insufficient  or  not  properly  guyed. 
On  the  other  hand,  the  evidence  is  that  they  are  guyed  and  suffi- 
cient for  the  purpose.  The  case  then  resolves  itself  into  a  deter- 
mination of  the  general  safety  of  transmitting  a  2,300-volt  current 
over  a  No.  8  hard-drawn  copper  wire  without  insulation.  While 
question  was  made  as  to  the  sufficiency  of  the  wire,  there  is  no 
evidence  that  it  is  insufficient  from  the  standpoint  of  tensile 
strength.  There  remains,  therefore,  only  the  question  of  insula- 
tion. On  this  experts  continue  to  diifer.  The  complainant,  an 
electrical  engineer,  earnestly  and  conscientiously  declares  that 
such  construction  is  a  menace  to  life.  Others  contend  that  it  is 
safer  than  insulated  wire,  first,  because  of  the  fallibility  of  insu- 
lation and  the  false  sense  of  security  given  by  its  presence;  sec- 
ondly, because  trouble  more  readily  manifests  itself  in  a  bare  wire, 
and,  thirdly,  because  where  a  line  is  properly  guarded  by  fuses, 
as  this  line  appears  to  be,  a  bare  wire  falling  to  the  ground  will 
more  certainly  blow  a  fuse  and  kill  itself  than  an  insulated  wire 
under  similar  conditions.  The  Commission  does  not  feel  war- 
ranted in  the  present  state  of  the  art  in  determining  this  some- 
what fundamental  controversy  among  electricians  and  engineers. 
To  order  reconstruction  of  the  line  with  insulated  wire  would  be 
in  effect  to  determine  the  general  controversy  and  lead  to  general 
reconstruction  of  rural  lines  throughout  the  State.  It  is  possible 
that  this  step  should  be  taken,  but  not  on  the  testimony  of  two 
engineers  and  two  line  foremen,  relating  to  this  particular  situa- 
tion. It  would  be  justified  only  after  a  complete  and  general 
investigation  of  State-wide  scope.    It  is,  therefore, 

Ordered,  that  the  complaint  be  and  the  same  hereby  is  dis- 
missed. 
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In  the  Matter  of  the  Complaint  of  the  Boabd  of  Sufebvisobs  of 
Ebie  County  against  A.  S.  Burleson,  Postmaster  General, 
and  ITew  Yobx  Telephone  Company  as  to  Rates 

Case  No.  6708 

(Public  Service  Commission,  Second  District,  March  11,  1910) 

The  statutory  provision  that  equal  rates  shall  be  charged  all  patrons  of  the 
same  class  does  not  apply  to  State,  municipal  or  Federal  contracts. 

The  only  question  here  presented  arises  from  the  action  of  the 
respondent  herein  in  threatening  to  terminate  a  25  per  cent  reduction  in 
.  compensation  for  telephone  service  it  renders  to  the  complainant,  the 
county  of  Erie.  The  telephone  company  serves  both  the  city  of  Buffalo 
and  the  county  of  Erie.  For  this  service,  the  company  charges  both  the 
city  and  the  county  on  the  basis  of  a  discount  of  25  per  cent  from  the 
regular  schedule.  The  company  now  proposes  to  continue  the  discount 
to  the  city  but  dfiaoontinue  it  as  to  the  coimty,  and  this  according  to  the 
coimty  will  constitute  an  unlawful  discrimination.  The  Public  Service 
Commissions  Law,  sections  91  and  92,  determines  the  powers  of  the  Com- 
mission over  telephone  rates  and  provides  that  such  rates  must  be  just, 
reasonable  and  not  more  than  allowed  by  law  or  by  order  of  the  Com- 
mission. Section  91,  subdivision  2,  prohibits  special  rates,  rebates,  draw- 
backs and  discriminations,  and  section  92,  subdivision  3,  provides  that 
that  subdivision  forbidding  free  service  or  reduction  in  rates  shall  not 
apply  to  State,  municipal  or  Federal  contracts.  Held,  that  the  statutory 
prohibitions  against  discrimination  and  undue  advantage  do  not  apply 
to  any  class  of  free  or  reduced  service  expressly  permitted  by  the  statute. 
Order  requiring  the  dismissal  of  the  complaint. 

Asher  B.  Emery,  County  Attorney,  and  Frank  A.  Dom,  Chaii^ 
man.  Board  of  Supervisors,  for  complainant. 

Paul  EL  Bums,  for  respondent. 

By  the  Commission. —  This  is  a  complaint  by  the  county  of 
Erie  against  the  action  of  the  respondent  in  threatening  to  termi- 
nate the  allowance  of  a  reduction  of  25  per  cent  in  the  com- 
pensation for  the  telephone  service  which  it  renders  to  the  com- 
plainant.   For  many  years  respondent  has  supplied  telephone  aerv- 
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ice  both  to  the  city  of  Buffalo  and  the  county  of  Erie.  The  charge 
for  the  service  in  each  case  was  based  on  the  company's  regular 
schedule  from  which  a  discount  of  25  per  cent  was  allowed.  The 
company  now  proposes  to  continue  the  discount  to  the  city  but 
discontinue  it  as  to  the  county.  The  county  claims  that  this  will 
result  in  an  unlawful  discrimination. 

The  powers  of  the  Commission  over  telephone  rates  and  the 
regulation  of  such  rates  are  found  in  sections  91  and  92  of  the 
Public  Service  Commissions  Law.  Section  91,  subdivision  1, 
provides  that  all  charges  shall  be  just  and  reasonable  and  not  more 
than  allowed  by  law  or  by  order  of  the  Commission.  Subdivision 
2  prohibits  special  rates,  rebates,  drawbacks  and  discriminations. 
Subdivision  3  prohibits  any  undue  or  unreasonable  advantage  or 
prejudice  to  any  person,  corporation  or  locality. 

Section  92  in  subdivision  1  requires  all  rates  and  charges  to  be 
shown  by  printed  schedules  to  be  filed  with  the  Commission.  In 
subdivision  2  is  found  a  prohibition  against  charging  different 
rates  than  those  shown  in  the  schedule  on  file,  and  a  provision 
that  no  discrimination  shall  be  practiced  between  patrons.  Sub- 
division 8  prohibits  free  or  reduced  service  except  to  oflScers, 
employees,  attorneys  and  certain  others,  charitable  institutions  and 
ministers  of  the  Gospel,  but  contains  a  special  provision  excepting 
from  its  application  State,  municipal  or  Federal  contracts. 

The  question  presented,  therefore,  is  whether  free  or  reduced 
service  given  to  a  municipal  corporation  pursuant  to  the  exception 
last  above  mentioned  comes  within  the  prohibition  against  dis- 
crimination found  in  the  earlier  portions  of  the  statute.  If  it  does, 
then  it  follows  that  all  free  and  reduced  service  must  be  made  the 
subject  of  the  filed  schedules  and  must  be  equally  extended  to  all 
patrons  of  the  same  class.  Thus,  if  free  service  is  given  to  one 
clerk  all  other  clerks  are  entitled  to  demand  free  service.  So  with 
the  company^s  attorneys  and  other  officers,  so  with  charitable 
institutions,  so  with  ministers.  This  would  seem  to  be  a  reductio 
od  ahsurdum.  The  same  question  in  a  different  form  was  con- 
sidered by  the  Commission  in  State  Agricultural  &  Industrial 
School  V.  New  York  Telephone  Co.,  4  P.  S.  C,  2d  District,  219 ; 
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2  State  Dept.  Rep.  211.  There  the  State  of  New  York  applied 
for  an  order  to  compel  the  telephone  company  to  connect  its  equip- 
ment with  other  equipment  owned  by  the  State,  and  Conmua- 
sioner  Irvine,  writing  for  the  Commission,  said : 

"  We  do  not  find  that  the  law  has  imposed  upon  telephone  com- 
panies any  duty  with  respect  to  service  to  the  State  other  than 
the  duty  owed  to  other  subscribers.  The  only  difference  sug- 
gested by  the  statute  is  the  provision  in  subdivision  3  of  section 
92  of  the  Public  Service  Commissions  Law,  that  that  subdivision, 
forbidding  free  service  or  reduced  rates,  shall  not  apply  to  State, 
municipal,  or  Federal  contracts. 

"  If  the  service  were  such  as  to  impose  a  duty  upon  the  com- 
pany to  render  it  generally  it  would  be  required  to  file  schedules 
of  rates ;  but  it  would  be  free,  if  it  saw  fit,  to  render  the  service 
to  the  State  at  a  reduced  rate  or  even  gratuitously.  The  Commis- 
sion might  compel  it  to  render  service  to  the  State  under  the 
regular  tariffs.  Any  other  arrangement  would  have  to  be  by  con- 
tract between  the  company  and  the  State.  We  hold,  however,  that 
this  service  is  not  one  to  be  enforced  in  favor  of  subscribers  gen- 
erally. There  are,  therefore,  no  schedules,  nor  will  there  be  any. 
Consequently,  there  exists  no  basis  of  compensation  upon  which 
we  could  order  connections  made  with  this  switchboard  or  other 
State  switchboards.  If  such  service  is  to  be  rendered  to  the  State 
and  not  to  other  users  of  the  telephone,  it  must  be  by  virtue  of 
legislation  not  now  existing,  or  by  virtue  of  a  contract  which  this 
Commission  has  no  power  to  make  on  behalf  of  the  State." 

It  seems  clear  that  the  prohibitions  of  the  statute  against  dis- 
crimination and  undue  advantage  do  not  apply  to  any  class  of 
free  or  reduced  service  expressly  permitted  by  the  statute.  These 
views  call  for  a  dismissal  of  the  complaint  and  an  order  will  be 
entered  accordingly. 
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In  the  Matter  of  the  Complaint  of  Residents  of  the  Hamlet  of 
Philupspobt,  Town  of  Mamakatino,  Suluvan  County, 
against  New  Yobk,  OirrAEio  and  Western  Railway  Com- 
pany as  to  the  Condition  of  a  Highway  Bridge,  Part  of  Which 
is  Located  on  Said  Company's  Property 

Case  No.  6430 

(Public  Service  Commission,  Second  District,  March  13,  1919) 

Where  it  is  imcertain  as  to  whether  a  town  or  a  railroad  company  owns  the 
land  on  which  a  highway  bridge  was  erected  over  the  railroad  and  where 
equity  would  require  both  parties  to  pay  toward  the  replacement  or  main- 
tenance of  the  present  bridge,  the  Commission  has  no  power  to  determine 
iuch  question. 

At  Phillipsport,  town  of  (Mamakating,  Sullivan  county,  is  a  highway 
bridge  over  the  right  of  way  of  the  New  York,  Ontario  and  Western  Rail- 
way Company*  The  bridge  in  question  carries  a  highway  across  the  right 
of  way.  Originally  the  highway  was  a  private  road  leading  from 
private  houses  at  the  foot  of  a  line  of  hills  across  a  small  stream  and 
over  the  Delaware  sjid  Hudson  canal  to  the  main  highway.  When  the 
New  York,  Ontario  and  Western  railroad  was  built  the  railway  company 
changed  the  location  of  this  highway,  taking  it  from  the  foot  of  a  slope 
up  to  the  main  highway.  At  the  crossing  the  track  was  elevated  about 
ten  feet  above  the  highway  and  it  became  necessary  to  erect  a  longer, 
higher  bridge  over  the  stream.  The  railway  company  built  a  wooden 
bridge  of  the  required  size  facing  a  highway  station  east  of  the  track  a 
short  distance  from  said  crossing.  The  new  bridge  and  newly  constructed 
portion  of  the  highway  made  a  direct,  and  the  only,  connection  between 
the  main  highway,  running  through  Phillipsport,  to  the  railroad  station 
of  the  new  railroad.  This  cross  highway  is  used  almost  entirely  aa  a 
means  of  access  to  the  railroad  station  and  that  has  been  used  as  a  public 
highway  for  over  forty  years  although  never  accepted  by  the  town  aa 
such  public  highway.  There  is  want  of  sufficient  proof  aa  to  the  question- 
of  whether  the  bridge  or  any  part  thereof  was  within  the  line  of  the  rail- 
way right  of  way.  The  present  case  is  one  that  equity  it  seems  would 
require  that  the  town  should  pay  toward  the  replacement  or  maintenance 
of  the  present  bridge  such  proportion  of  the  cost  thereof  as  would  be 
measured  by  the  reconstruction  or  maintenance  cost  of  the  old  bridge, 
originaUy  across  the  creek  before  the  railroad  was  built,  and  the  rail- 
road should  pay  the  balance.  Despite  the  best  efforts  of  the  Commission 
to  bring  the  parties  together  they  have  been  unable  to  agree  and  the 
Commission  has  no  power  to  determine  the  question  and  no  power  to 
compel  the  reconstruction  or  maintenance  of  this  bridge  by  the  railroad 
SxATB  Dbpt.  Kept. —  Vol.   19        9 
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company.  Relief  must  be  by  an  action  in  the  Supreme  Court  to  determine 
the  relative  legal  rights  and  duties  of  the  town  and  the  railway  company 
regarding  this  bridge. 

George  H.  Smith,  Attorney,  and  Edwin  D.  Ejiapp,  Supervisor, 
for  the  town  of  Mamakating. 

C.  L.  Andrus,  Attorney,  and  J.  H.  Nuelle,  General  Superin- 
tendent, for  the  Ontario  and  Western  Railway  Company. 

M.  B.  Pierce,  Assistant  General  Solicitor,  for  the  Erie  Rail- 
road Company. 

Fkn^nell,  Commissioner. —  This  is  a  contention  as  to  the 
responsibility  for  maintaining  a  highway  bridge  at  Phillipsport, 
town  of  Mamakating,  Sullivan  county,  N.  Y.  At  Phillipsport  a 
small  stream  runs  northerly  at  the  foot  of  the  hills  forming  the 
eastern  side  of  the  valley.  Several  hundred  feet  westerly  the  main 
highway  runs  north  and  south.  The  old  Delaware  and  Hudson 
canal  was  easterly  of  the  main  highway.  A  road  —  probably  a 
private  road  originally  —  led  from  some  houses  at  the  foot  of  the 
easterly  hills  of  the  valley  across  the  stream  and  over  the  canal  to 
the  main  highway.  This  road  ran  northerly  along  the  foot  of  the 
slope  for  a  short  distance  then  curved  westerly  and  southwesterly 
across  the  creek  and  then  ran  westerly  across  the  canal.  When 
the  New  York,  Ontario  and  Western  railroad  was  built  the  railway 
company  changed  the  location  of  this  road.  The  new  road  was 
taken  directly  from  the  foot  of  the  eastern  slope  westerly  to  the 
main  highway.  The  elevation  of  the  track  at  the  crossing  was 
about  ten  feet  above  the  highway,  and  the  new  and  shorter  dis- 
tance of  road  required  the  erection  of  a  longer,  higher  bridge 
over  the  stream.  The  railway  company  built  a  wooden  bridge 
forty-five  feet  long  and  sixteen  feet  wide.  A  railroad  station  was 
placed  to  the  east  of  the  track  a  short  distance  south  of  said  cross- 
ing. The  new  bridge  and  newly  constructed  portion  of  the  high- 
way made  a  direct,  and  the  only,  connection  between  the  main 
highway,  running  through  Phillipsport,  to  the  railroad  station  of 
the  New  York,  Ontario  and  Western.  This  cross  highway  is  used 
almost  entirely  as  a  means  of  access  to  the  railroad  station.    This 
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bighway  lias  been  used  by  the  publio  as  a  highway  for  upwards  of 
forty  years,  although  there  is  no  record  that  it  has  been  officially 
laid  out  or  accepted  by  the  town  of  Mamakating  as  a  public  high- 
way. 

Some  evidence  was  given  that  about  two-thirds  of  the  bridge 
was  within  the  right-of-way  lines  of  the  railway  company,  but  the 
railway  official  who  had  charge  of  the  property  records  of  the  com- 
pany testified  that  the  railway  company  had  no  paper  title  to  the 
right  of  way  at  the  location  of  the  bridge,  nor  for  a  distance  of 
200  feet  northerly  and  about  850  feet  southerly  therefrom;  that 
the  only  right  which  he  could  find  the  company  possessed  within 
those  limits  was  by  adverse  possession.  Under  these  circumstances 
counsel  for  the  railroad  contends  that  the  bridge  caimot  be  within 
the  right  of  way  as  the  easterly  end  of  the  bridge  is  25  feet  from 
the  track.  The  west  line  of  the  right  of  way  south  of  the  bridge, 
if  projected  northerly  parallel  to  the  rail,  would  pass  through  the 
bridge  and  leave  two-thirds  of  the  bridge  within  the  railway  right 
of  way.  The  west  line  of  the  right  of  way  north  of  the  bridge,  if 
projected  southerly  in  a  similar  maimer,  would  include  all  the 
bridge  in  the  railway  right  of  way.  While  it  is  probable  that  one 
or  the  other  of  these  lines  has  been  regarded  as  the  westerly  right 
of  way  line  of  the  company,  the  evidence,  as  actually  produced, 
would  not  warrant  a  finding  to  that  effect. 

If  the  railway  tenure  is  one  of  adverse  possession  only  then 
of  course  such  tenure  could  not  include  the  highway  bridga  It  is 
also  questionable,  under  such  a  tenure,  what  land  at  this  location, 
outside  of  that  occupied  by  the  ties  and  ballast,  belongs  to  the  rail- 
way company. 

Present  section  21  of  the  Railroad  Law  provides,  among  other 
things,  as  follows : 

''Every  railroad  corporation  which  shall  build  its  road  along, 
across  or  upon  ♦  *  ♦  highway,  etc.,  which  the  route  of  its 
road  shall  intersect  or  touch,  shall  restore  *  *  *  thus  inter- 
sected or  touched,  to  its  former  state,  or  to  such  state  as  not  to 
have  unnecessarily  impaired  its  usefulness.*' 

In  the  case  of  People  ex  rel.  Town  of  Colesville  v.  D.  &  H.  Co., 
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177  K  Y.  337,  at  page  842,  we  find  the  following:  "  By  section 
13  of  the  Railroad  Law  a  railroad  corporation  may  change  the 
grade  of  any  part  of  its  road  as  it  may  deem  necessary  to  avoid 
accidents  and  to  facilitate  the  use  of  the  road.  If  the  exercise  of 
this  power  aflFects  a  highway  crossing  the  case  does  not  fall  within 
section  62  of  the  Grade  Crossing  Law,  but  the  obligation  resting 
on  the  corporation  is  that  prescribed  by  the  old  law,  i.  e.,  to  restore 
the  highway  as  far  as  practicable  and  of  such  restoration  the  cor- 
poration must  bear  the  expense.  This  duty  can  be  enforced  by 
mandamus  and  the  town  is  a  proper  relator.  (People  ex  rel. 
Green  v.  Dutchess  &  Columbia  R  R.  Co.,  58  N.  Y.  152.)  It  is 
true  that  as  the  statute  directs  the  highway  to  be  carried  over  or 
tinder  the  track  '  as  may  be  found  most  expedient/  the  election  is 
with  the  company.  (People  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  74 
N.  Y.  302.)  But  the  exercise  of  such  election  is  qualified  by  the 
obligation  to  restore  the  highway  to  its  former  state  oi  to  such  a 
state  as  not  to  have  unnecessarily  impaired  its  usefulness." 

The  evidence  herein  does  not  warrant  a  finding  that  the  Vridge 
is  in  whole  or  in  part  within  the  railway  right  of  way.  Whatever 
bearing,  if  any,  an  inclusion  of  the  bridge  within  the  right  of  way 
might  have  it  is  therefore  not  necessary  to  determine  herein.  It 
would  seem  that  in  this  case  equity  would  require  that  the 
town  should  pay  toward  the  replacement  or  maintenance  of  the 
present  bridge  such  proportion  of  the  cost  thereof  as  would  be 
measured  by  the  reconstruction  or  maintenance  cost  of  the  old 
bridge  originally  across  the  creek  before  the  railroad  was  built 
and  the  railroad  should  pay  the  balance.  This  is  peculiarly  true 
in  this  case  as  the  bridge  is  used  almost  entirely  to  get  to  and 
from  the  railroad  station.  The  Commission  has  used  its  beat 
offices  and  expended  considerable  time  in  an  endeavor  to  induce 
the  parties  hereto  to  make  such  amicable  arrangement  between 
themselves  as  would  provide  safe  passage  for  the  public  using  this 
bridge.  The  efforts  have  been  unavailing.  This  Commission  has 
no  power  to  determine  such  a  question  and  we  can  find  no  authority 
in  the  Public  Service  Commissions  Law  to  compel  reconstruction 
or  maintenance  of  this  bridge  in  this  case  by  the  New  York,  On- 
tario and  Western  Railway  Company.    Relief  must  be  had  by  an 
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action  in  the  Supreme  Court  as  in  the  case  above  cited  to  determine 
the  relative  legal  rights  and  duties  of  the  town  and  the  railway 
company  regarding  this  bridge. 

All  concur. 


In  the  Matter  of  the  Complaint  of  Residents  of  the  Hamlet 
OP  Melville,  L.  I.,  and  Others  against  ITuntinoton  Rail- 
BOAD  Company  as  to  Discontinuance  of  Service 

Case  No.  6746 

(PabMc  Service  CommisBion,  Second  District,  March  18,  1910) 

Where  a  riilroad  is  in  actual  operation  a  complaint  against  a  threatened 
discontinnance  of  the  entire  service  presents  no  issue  where  the  matter 
is  before  the  Supreme  Court. 

The  Huntington  Railroad  Company  it  appears  is  contemplating  an 
entire  discontinuance  of  the  railroad  by  dissolution  proceeding^  in  the 
Supreme  Court,  the  pap^^  being  actually  prepared  and  ready  for  serv- 
ice. The  railroad  extends  about  fifteen  miles  across  Long  Island  from 
Huntington  station  to  Amityville.  The  financial  condition  of  the  road 
is  shown  specifically  ba  to  its  expenses  and  receipts  in  the  opinion  herein. 
It  is  the  contention  of  the  railroad  that  there  is  nothing  to  do  on  the 
figures  shown  except  to  go  out  of  business  and  tear  up  the  tracks.  The 
scrap  value  of  the  road  would  be  about  $105,000.  The  complaint  herein 
is  against  such  entire  discontinuance  of  service.  Held,  that  as  the  com- 
pany is  continuing  bo  operate  its  railroad,  pending  an  action  in  the 
Supreme  Court  for  dlasolution,  no  issue  is  left  for  determination  in  this 
case  and  that  therefore  it  is  ordered  that  the  ca^ie  be  closed  upon  the 
records  of  the  Commission. 

Howard  Kreutzer  and  F.  W.  Hopson,  representing  residents 
of  Melville,  complainants. 

Hector  A.  Robichon,  attorney  for  Reuben  F.  Cairns  and  others, 
complainants  against  Long  Island  Railroad  Company. 

A.  A.  Gardner  and  L.  C.  Oarruthers,  for  the  Huntington  Rail-    . 
road  Company,  respondent. 

C.  L,  Addison,  vice-prpRidfint  of  respondent. 
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By  the  Commission. —  The  complaint  herein  is  against  a 
threatened  entire  discontinuance  of  service.  On  the  hearing  it 
developed  that  the  company  was  contemplating  such  entire  dis- 
continuance, but  through  dissolution  of  the  corporation  through 
appropriate  action  in  the  Supreme  Court.  The  papers  in  that 
action  are  prepared  and  ready  for  service. 

Prior  to  1910  this  railroad  was  operated  from  Huntington 
station  to  Huntington  village  and  Huntington  harbor,  a  distance 
of  about  three  miles.  In  1910  it  was  extended  about  fifteen 
miles  across  Long  Island  to  Amityville. 

The  evidence  at  the  hearing  showed  its  financial  condition  as 
follows : 

Operating    revenue,    1910    to    1917, 

inclusive $380,423 

Operating    expenses,    1910    to    1017, 

inclusive  (including  taxes) 485,603 

Operating  loss,  1910  to  1917 $55,180 

Operating  revenue,  year  1918  (eleven 
months  actual;  twelfth  month  esti- 
mated)     41,200 

Operating  expenses,  year  1918 56,964 

Operating  loss,  year  1918 15,704 

Capitalization  of  road 30.000 

Bonded  debt    26,000 

Accrued    interest    (no    interest    paid 

since  1910)    11,000 

Unfounded  debt   600,000 

Value  of  property  as  indicated  in  rate 
case  No.  6086 528,352 

Annual  revenue  about  $2,400  a  mile. 


The  railroad  company  contends  that  on  the  above  showing 
there  is  nothing  for  it  to  do  but  to  dissolve,  go  out  of  business 
and  tear  up  its  tracks.  One  of  the  company's  officials  testified 
that  the  scrap  value  of  the  railroad  would  be  about  $105,000. 
It  was  stated  on  behalf  of  the  company  at  the  hearing  that  the 


GxQussT  OF  FoBESTy  FiSH  &  Game  Commissionxs       186 

Public  Service  Commission,  Second  District  [Vol.  19] 

company  would  sell  its  property  for  that  sum  of  money  to  com- 
plainants or  any  company  they  organized. 

As  the  company  is  continuing  to  operate  its  railroad,  pending 
an  action  In  the  Supreme  Court  for  dissolution,  no  issue  is  left 
for  determination  in  this  case.     Therefore  it  is 

Ordered,  That  this  case  be  closed  upon  the  records  of  the 
Commission* 


In  the  Matter  of  a  Bequest  of  the  Fobest,  Fish  autd  Oamb 
Commissioner  to  this  Commission  as  to  Fires  Caused  by 
Sparks  from  Locomotive  Engines 

In  the  Matter  of  the  Petition  of  the  United  States  Railboad 
Administration  —  New  York  Central  Railroad  —  to  be 
Believed  from  the  Order  of  the  Commission  Requiring  the  Use 
of  Oil  Burning  Locomotives  upon  the  Adirondack  Division 
During  Certain  Months  of  the  Year 

Case  No.  494 

(Public  Senrice  Commission,  Second  District,  March  20,  1919) 

The  greatly  increased  cost  of  oil  would  not  of  itself  justify  relieving  a  rail- 
road company  from  the  necessity  of  using  oil  engines  within  the  Forest 
Preserve  in  the  Adirondack  region  during  a  portion  of  the  year. 

Progress  made  of  late  years  in  fire  protection  devices  insufficient  in  theni^ 
selves  to  cause  a  modification  of  the  present  obligation  to  use  oil  engines. 

Tlie  human  element  in  operating  engines  must  bo  considered  in  cennection 
with  the  safety  of  the  forests. 

The  application  herein  is  for  relief  from  the  operation  of  an  order  m«de 
by  the  Commission  in  1908,  requiring  the  use  of  oil  burning  looomotiTes 
operating  within  the  Foreet  Preserve  in  the  Adirondack  region  between 
the  hours  of  8  A.  m.  and  8  P.  m.  from  April  fifteenth  to  November  first 
in  each  year.  In  1914  the  New  York  Central  and  Hudson  River  Rail- 
road Company  ariced  to  be  relieved  from  the  order  and  the  application 
was  denied.  The  present  application  is  made  by  the  United  States 
Bailroad  Administration,  asking  relief  from  the  said  order  of  1908.  It 
appears  that,  because  of  the  greatly  increaeed  cost  of  oil,  the  use  of  oil 
burning  locomotives  results  in  greatly  increased  expense.  While  this  is 
an  element  for  consideration,  it  cannot  be  permitted  to  outweigh  the 
damage  caused  by  forest  fires.  Unless  the  Commission  is  convinced  that 
present  devices  and  methods  of  operation  afford  practical  security  against 
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the  eettiag  of  firei  by  paeang  traiiiB,  it  cannot  be  justified  in  relaxing 
precautions  because  of  expenses  entailed  in  observing  them. 

It  is  urged  that  what  is  known  as  a  new  spark  arrester,  known  as 
the  "  Madge-Slater  front  end/'  removes  the  danger  of  "  stack-fires  "  from 
the  Adirondack  division  of  the  New  York  Central.  Wliile  the  Commis- 
sion is  satisfied  from  the  evidence  and  from  an  inspection  made  by  its 
engineers  that  with  the  Mudge-Slater  devices,  properly  constructed  and 
carefully  maintained,  there  can  be  very  little  danger  of  "  stack-fires." 
The  new  form  of  ash  pan  now  used  on  the  railroad  in  question  is  also 
better  calculated  to  prevent  the  dropping  of  embers  than  the  pan  form- 
erly used.    Discussion  as  to  improved  form  of  hopper  ash  pan. 

The  crux  of  the  present  case,  however,  is  the  human  element.  Even 
with  the  improved  appliances  they  must  be  not  only  well  constructed 
and  carefully  maintained  but  aiso  operated  by  human  hands  so  carefully 
th&t  no  embers  shall  be  dropped  therefrom.  The  Commdsaion  la  of  the 
opinion  that  especially  under  the  abnormal  and  peculiar  conditiona  which 
have  prevailed  for  sometime  in  the  past,  and  which  threaten  to  continue 
for  sometime,  the  risk  of  faulty  material,  faulty  workmanship  and 
faulty  operati(Hi  ia  too  great  to  justify  any  modification  of  the  order. 
Order  in  conformity  with  thie  opinion  duly  made.    Petition  denied. 

Viflscher,  Whalen  &;  Austin  (by  Mr.  Austin),  for  applicant 

Marshall  McLean,  for  the  Conservation  Commission. 

Frank  L.  Bell,  for  the  Estate  of  A.  A.  Low,  the  ^Vhitney  Kealty 
Company,  Champlain  Realty  Company  and  the  International 
Paper  Company. 

Ibvinb,  Commissioner. —  This  is  a  second  application,  this  time 
made  by  the  United  States  Railroad  Administration,  to  be  relieved 
from  the  operation  of  an  order  first  made  by  the  Commission  in 
1908  requiring  the  use  of  oil  burning  locomotives  operated  within 
the  Forest  Preserve  in  the  Adirondack  region  between  the  hours 
of  8  A.  M.  and  8  p.  m.,  from  April  fifteenth  to  November  first  in 
each  year.  In  1914  the  New  York  Central  and  Hudson  River 
Railroad  Company  applied  to  be  relieved  from  the  order  and  the 
application  was  denied  (1  State  Dept.  Rep.  293).  On  such 
occasion  a  great  deal  of  evidence  was  taken  and  opinions  were 
written,  reported  in  1  P.  S.  C.  Reports,  Second  District, 
p.  652  and  4'  P.  S.  C.  Reports,  Second  District,  p.  142.  Again 
on  this  application  much  evidence  was  taken  for  the  purpose 
of    determining    whether    sufficient    progress    has    been    made 


Request  of  Forest^  Fish  &  Gams  Commissioneb     187 

Public  Senrioe  Gonuaisaion,  Second  District  [VoL  19] 

in  fire  protection  devices  to  justify  a  rescission  or  modification 
of  the  order.  It  is  unnecessary  to  enter  into  a  detailed  dis- 
cussion of  the  evidence.  It  appears  that,  because  of  the  greatly 
increased  cost  of  oil,  the  use  of  oil  burning  locomotives  results  in 
greatly  increased  expense.  .  While  this  is  an  element  for  consider- 
ation it  cannot  be  permitted  to  outweigh  the  damage  caused  by 
forest  fires,  not  only  the  money  value  of  the  timber  destroyed  but 
the  actual  destruction  of  the  forest  and  the  forest  mat.  Unless, 
therefore,  the  Conmiission  is  satisfied  that  present  devices  and 
methods  of  operation  afford  practical  security  against  the  setting 
of  fires  by  passing  trains  it  cannot  be  justified  in  relaxing  precau- 
tions because  of  expense  entailed  in  observing  them. 

The  railroad  administration  relies  chiefly  in  support  of  its 
application  upon  the  adoption  of  a  new  spark  arrester  or  '^  front 
end  "  which,  it  claims,  removes  the  danger  of  "  stack  fires  "  that 
is  to  say,  fires  set  by  sparks  emitted  from  the  smoke  stack  of  the 
looomotiva  This  device  is  known  as  the  '' Mudge-Slater  front 
end  "  and  it  is  being  installed  on  locomotives  on  the  Adirondack 
division  of  the  New  York  Central  in  lieu  of  the  ordinary  or  master 
mechanics'  front  and  heretofore  in  use.  The  evidence  is  in  a  sense 
conflicting  as  to  the  eflBciency  of  this  device,  but  the  apparent  con- 
flict is  largely  eliminated  when  it  is  learned  that  upon  a  road  in 
another  state  where  the  device  has  been  in  use  and  where  stack 
fires  have  occurred  in  spite  thereof,  the  netting  or  mesh  for  the 
arrest  of  cinders  and  embers  is  very  different  in  character  from 
that  employed  on  the  New  York  Central  and  even  to  the  lay  mind 
obviously  less  efficient.  We  are  satisfied  from  the  evidence  and 
from  an  inspection  made  by  engineers  of  the  Commission  that 
with  the  Mudge-Slater  device,  properly  constructed  and  carefully 
maintained,  there  would  be  little  danger  of  stack  fires.  The  con- 
ditions as  to  proper  construction  and  careful  maintenance  present 
a  serious  problem. 

The  New  York  Central  has  also  adopted  a  new  form  of  ash  pan 
of  cast  steel  construction  and  certainly  better  calculated  to  prevent 
the  dropping  of  embers  than  the  ash  pan  formerly  in  use.  Here 
again  the  element  of  proper  construction  and  careful  maintenance 
present  themselves  with  the  additional  danger  that  the  hopper 
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may  be  opemed  en  route  and  embers  dropped  from  an  ash  pan  in 
good  condition.  The  applicant  offers  to  safe  guard  against  this 
danger  by  locking  the  hoppers  at  the  beginning  of  the  run  and 
keeping  them  locked  until  its.  closa  This  would  largely  eliminate 
this  particular  danger  but  again  the  human  element  enters  in  and 
besides  there  may  be  occasions  of  emergency  when  it  would  become 
necessary  to  release  the  hopper. 

It  is  known  to  be  the  practice  of  some  firemen  on  occasions  to 
remove  a  clinker  or  piece  of  brick  from  the  fire  box  and  throw  it 
off  alongside  the  track.  .The  applicant  considered  it  has  disci- 
plinary power  over  firemen  sufficient  to  guard  against  this. 

The  himian  element  now  presents  the  crux  of  the  casa  The 
writer  is  individually  of  the  opinion  that  in  normal  times  there 
might  be  such  assurances  of  proper  construction,  proper  mainte- 
nance and  careful  use  as  to  justify  the  use  of  coal  burning  loco- 
motives at  all  times  but  the  Conmiission  is  of  the  opinion  that 
especially  under  the  abnormal  and  peculiar  conditions  which  have 
prevailed  for  some  time  in  the  past  and  which  threaten  to  con- 
tinue for  a  considerable  period  the  risk  of  faulty  material,  faulty 
workmanship  and  faulty  operation  is  too  great  to  justify  any 
modification  of  the  order. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

By  the  Commission. —  United  States  Railroad  Administration 
—  TSew  York  Central  Eailroad  —  having  on  October  3,  1918, 
filed  with  this  Commission  a  petition  to  be  relieved  from  the  order 
of  this  Commission  requiring  the  use  of  locomotives  burning  oil 
in  the  Forest  Preserve  during  certain  months  of  the  year;  and 
public  hearings  after  due  notice  having  been  held  in  the  city  of 
Albany  on  said  petition  as  above;  now,  after  due  consideration 
and  for  the  reasons  stated  in  an  opinion  of  the  Commission  of 
this  date,  it  is 

Ordered,  that  said  petition  of  United  States  Railroad  Adminis- 
tration —  New  York  Central  Railroad  —  is  hercbv  denied. 
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In  the  Matter  of  the  Petition  of  The  Westchesteb  Street  RaiI/- 
ROAD  Company,  under  Section  53  Public  Service  Commissions 
Law,  for  Approval  of  the  Exercise  of  Rights  under  Amend- 
ments to  Certain  Franchises  of  said  Company  from  Munici- 
palities; also  as  to  Filing  Passenger  Tariflf  on  Short  Notice 

Case  No,  6772 

(Public  Service  CommisaiQn,  Second  District,  March  26,  1919) 

Application  granted  to  a  ttieet  railway  for  permission  to  establish  rate  sones 
approved  by  the  local  anthorities. 

The  Westchester  Street  Bailway  Company  has  been  granted  amend- 
ments to  its  several  local  franchises  by  municipalities  in  which  its  owned 
and  its  leaded  trolley  lines  are  operated  and  also  permiasion  to  file  its 
passenger  tariff  on  short  notice.  The  prefXMit  proceeding  is  for  the 
approval  by  the  Commission  of  th«  several  local  rights  given  by  such 
mnnicipalitiesu  The  compsny  operates  a  street  surface  railroed  from 
the  station  of  the  New  York  and  Harlem  Railroad  in  the  city  of  White 
Plains  to  the  New  York  Central  station  in  the  village  of  Tarrytown  on 
the  Hudscm,  and  passes  through  the  municipalities  of  White  Plaina, 
town  of  Greenburg,  the  village  of  Elmsford  and  the  said  village  of  Tarry- 
town,  about  six  and  one-half  miles  from  White  Plains.  The  road  has 
several  branches,  one  between  the  New  York  and  Harlem  station  to 
•St.  Agnes'  Hospital  in  White  Plaina;  another  through  a  portion  of 
White  PlaJna  and  in  the  town  of  Harrison,  Westchester  county,  to  Silver 
Lake  Park;  a  third  branch  extends  in  part  of  White  Plains,  the  town 
of  Harrison,  the  village  of  Mamaroneck,  the  town  of  Maonaroneck  and 
the  village  of  Larchmont;  a  fourth  branch  extends  through  a  portion  of 
White  Plains  to  the  village  of  Soarsdale  where  it  meets  the  tracks  of 
the  Westchester  Electric  Railroad  and  operates  over  them  to  the  city 
of  Mt.  STemon,  via  the  town  of  Eastchester,  the  villages  of  Tuckahoe  and 
Bronxville  to  the  New  York,  New  Haven  and  Hartford  station  in 
Mt.  Vernon.  The  company  shows  herein  the  method  of  zoning  whereby  it 
expects  to  increase  ^ts  revenue.  Evidence  was  adduced  at  the  hearing 
that  the  property  of  the  company  reproscnted  about  $1,000,000  and 
that  there  was  an  annual  loss  of  about  $100,000  and  that  the  company 
would  be  headed  toward  bankruptcy  unless  some  remedy  such  as  now 
proposed  be  applied.  To  meet  these  conditions  a  zoning  system  has 
been  devised  by  the  trolley  company  whereby  additional  revenue  may  be 
obtained  from  longer  hauls,  interurban  in  their  nature.  The  details  of 
the  zoning  plan  as  proposed  are  included  in  the  opinion  herein.  The 
proposed  system  has  been  approved  by  the  various  municipalities  inter- 
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eoted.  Hdd,  that  the  emergency  of  this  oompany  ia  a  pressing  one  and 
that  a  yaluation  of  the  property  ia  certainly  not  necessary  in  such  a 
case  as  this;  that  the  increase  in  revenues  under  the  proposed  soning 
system  should  be  approved  and  the  company  should  be  authorised  to 
put  into  eifect,  on  five  days'  notice,  a  tariff  stating  the  new  zones  and 
passenger  fares.  Such  zoning  system  and  the  accompanying  rates  of 
fare  are  limited  to  the  periods  of  time  mentioned  in  the  resolutions  of 
the  various  municipalities  containing  franchise  modifications,  and  to 
all  additional  periods  of  time  under  any  renewals  thereof.  Authority 
granted,  as  to  proposed  rates,  to  sulnnit  reasonably  soon  any  different 
plans  as  to  zoning  or  rates  in  certain  of  the  zaoeo  for  the  consideration 
of  the  Commission. 

Eugene  F.  McKinl^,  for  the  applicant. 

Moses  Miller,  attorney  for  the  town  of  Rye. 

Clarence  DeWitt  Rogers,  for  the  village  of  Larchmont 

Benjamin  I.  Taylor  and  John  A.  Strothkamp,  town  derk,  for 
the  town  of  Harrison. 

William  H.  Condit,  corporation  counsel,  for  the  city  of  White 
Plains. 

Ralph  A.  Gamble,  attorney  for  the  town  of  Mamaroneck. 

W.  E.  Lyon,  representing  property  owners  in  the  village,  of 
Mamaroneck. 

Prank  A.  Briggs,  for  the  town  of  Greenburg, 

David  Topp,  for  the  village  of  Elmsford. 

Fennell,  Commissioner. — This  is  an  application  by  the  West- 
chester Street  Railroad  Company  for  approval  of  the  exercise  of 
rights  under  amendments  to  franchises  granted  by  the  munici- 
palities in  which  its  owned  and  leased  trolley  lines  are  operated ; 
also  to  file  passenger  tariff  on  short  notica 

Hearing  was  held  March,  14,  1919. 


Petition  op  Wbstohesteb  Stbeet  R  R.  Co.        141 

Public  Service  Oommission,  Second  District  [Vol.  19] 

The  Westchester  Street  Railroad  Company  operates  a  street 
surface  railroad  from  the  station  of  the  New  York  and  Harlem 
railroad  in  the  city  of  White  Plains  over  various  streets  in  said 
city  westerly  to  the  New  York  Central  station  in  the  incorporated 
village  of  Tanytown  on  the  Hudson  river;  in  its  course  it  passes 
through  the  municipalities  of  White  Plains,  town  of  Greenburg, 
Westchester  county,  incorporated  village  of  Elmsford,  about  three 
mUes  from  White  Plains  and  said  village  of  Tarrytown,  about 
six  and  a  half  miles  from  White  Plains. 

In  the  city  of  White  Plains  there  is  a  branch  which  operates 
from  the  New  York  and  Harlem  station  to  St.  Agnes'  hospital 
in  said  city,  a  distance  of  about  a  mile  and  a  quarter. 

It  operates  a  branch  to  the  city  line  and  thence  in  the  town 
of  Harrison,  Westchester  county,  to  Silver  Lake  park,  a  dbtance 
of  about  two  and  a  third  miles. 

It  operates  a  branch  from  the  New  York  and  Harlem  station 
in  White  Plains  southeasterly  through  the  city  of  White  Plains, 
town  of  Harrison,  incorporated  village  of  Mamaroneck,  town 
of  Mamaroneck  and  incorporated  village  of  Larchmont,  a  distance 
of  approximately  seven  and  a  half  miles. 

It  operates  a  branch  from  the  New  York  and  Harlem  station 
in  White  Plains,  through  the  city  to  and  in  the  village  of  Scars- 
dale  (there  is  no  town  of  Scarsdale),  and  to  the  southerly  limits 
of  the  village  of  Scarsdale  where  it  strikes  the  tracks  of  the  West- 
chester Electric  Railroad  and  operates  over  them  to  the  city  of 
Mount  Vernon,  passing  on  the  way  through  the  town  of  East- 
chester  and  the  incorporated  villages  of  Tuckahoe  and  Bronx- 
ville,  its  cars  running  to  the  New  York,  New  Haven  and  Hart- 
ford station  in  Mount  Vernon,  the  entire  distance  from  White 
Plains  being  about  ten  miles. 

The  company  proposes  a  zoning  system  whereby  it  expects  to 
increase  its  operating  revenua 

The  following  figures  show  the  results  of  the  company's  opera- 
tions for  1917  and  1918  with  suflScient  definiteness  for  the  pur- 
poses of  this  decision. 
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1917  — 12  Months  Ending  Decbmbeb  31 

Total  operating  revenue $246,023  49 

Total  operating  expenses 314,061  32 


Operating  loss   $79,704  63 

Taxes 12,012  78 

Rent  for  leased  roads 133  33 

Miscellaneous  rents  1,280  01 

Interest  on  funded  debt 12,150  00 

Interest  on  unfunded  debt 13,641  92 

Amortization  of  disc,  on  funded  debt 78  87 

Deficit 106,988  76 


1918  — 12  Months  Ending  Decembes  31 

Total  operating  revenue $242,829  48 

Total  operating  expenses 291,767  90 


Operating  loss   $58,364  97 

Taxes 9,769  26 

Kent  for  leased  roads 133  33 

Miscellaneous  rents 3,596  55 

Interest  on  funded  debt 12,150  00 

Interest  on  unfunded  debt 17,228  23 

Amortization  of  disc   on  funded  debt 78  92 

Deficit 91,552  00 


Although  increases  in  rates  were  allowed  in  various  munici- 
palities from  five  cents  to  seven  cents  during  a  considerable  por- 
tion of  1918,  nevertheless  the  above  figures  show  that  the  total 
operating  revenue  fell  off  $3,194.01.  Certain  items  of  paving, 
etc.,  which  were  not  as  large  in  1918  as  1917  gave  the  com- 
pany a  smaller  deficit  in  1918  by  $15,436.76,  although  its  operat- 
ing revenues  were  lower  by  the  amount  above  mentioned. 
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The  president  of  the  company  stated  at  the  hearing  that  some 
relief  must  be  had  by  the  company  from  the  conditions  shown  in 
the  above  figures  or  the  company  would  be  forced  into  bank- 
ruptcy. Property  worth  in  the  neighborhood  of  $1,000,000,  aa 
shown  by  the  company's  general  balance  sheet  December,  1918, 
making  an  annual  loss  of  about  $100,000,  is  certainly  headed 
toward  bankruptcy  unless  some  remedy  can  be  applied.  Bank- 
ruptcy of  a  trolley  company  rendering  public  service  not  only 
entails  loss  to  the  owners  of  the  property  and  the  bondholders 
but  also  causes  great  inconvenience  to  all  those  persons  who  neces- 
sarily must  have  transportation  facilities  in  communities  such  as 
the  ones  here  affected.  These  communities  although  neighbors 
are  separated  by  outlying  sparsely  built  up  territory.  This  con- 
dition requires  an  operation  that  is  as  much  interurban  as  urban 
to  give  the  required  service.  The  centers  produce  fairly  good 
business  but  the  "  in-between  "  is  poor.  The  raise  to  seven  cents 
in  rates  caused  a  falling  off  in  return  because  many  of  the  people 
in  the  good  business  areas  were  within  walking  distance  of  their 
destinations.  These  communities  need  this  trolley  service  as 
much  between  each  other  as  within  each  of  them,  but  some  new 
method  of  fitting  operating  revenues  to  costs  must  be  found. 
Rates  must  be  made  attractive  enough  to  induce  riding  instead 
of  walking  in  the  closely  built  up  areas,  and  the  long  hauls, 
interurban  in  nature  within  non-renumerative  intermediate 
stretches,  must  bear  a  greater  portion  of  rate  burden  than  they 
have  in  the  past. 

In  an  endeavor  to  meet  those  conditions  a  zoning  system  has 
been  devised  by  the  trolley  company  whereby  additional  revenue 
may  be  obtained  from  the  longer  hauls,  interurban  in  their 
nature.  Following  is  the  proposed  zoning  plan  with  the  rates  of 
fare  as  approved  by  the  different  municipalities. 

The  zone  plan  on  which  those  rates  of  fare  are  established  con- 
templates a  fare  and  transfer  limitation  within  a  radius  of  one 
mile  of  the  court  house  in  the  city  of  White  Plains,  the  limits  of 
which  on  the  different  lines  are  as  follows: 
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On  the  Tarrytown  line,  Fulton  street. 
On  the  Mamaroneck  line,  Bloomingdale  switch. 
On  the  Mt.  Vernon  line,  Quinby  switch. 
On  the  Silver  Lake  Park  line,  Mamaroneck  river  and  Main 
street. 

Tarrytovm  Line 

First  Zone.  Between  the  western  terminus  of  the  village  of 
Tanytown  and  the  eastern  boundary  of  the  village  of  Elmsford, 
a  distance  of  approximately  three  and  one-half  miles,  fare  five 
cents. 

Second  Zone.  Between  the  western  boundary  of  the  village  of 
Elmsford  and  the  present  terminus  of  the  Tarrytown  line  at  the 
waiting  room  on  Main  street,  adjacent  to  the  New  York  Central 
Depot  in  the  city  of  White  Plains,  a  distance  of  approximately 
three  and  one-half  miles,  fare  five  cents,  with  transfers  to  and 
from  all  cars  operated  within  one  mile  from  the  court  house  in 
the  city  of  White  Plains. 

City  of  White  Plains 

Third  Zone.  Between  any  points  within  the  city  of  Wliite 
Plains,  fare  five  cents,  with  transfers  to  and  from  any  and  all 
cars  within  the  city  of  White  Plains. 

Silver  Lake  Park  Line 

Fourth  Zone.  Between  the  eastern  terminus  in  the  town  of 
Harrison  and  any  point  in  the  city  of  White  Plains  within  a 
radius  of  one  mile  from  the  court  house  in  that  city,  fare  five 
cents,  with  transfers  to  and  from  all  cars  operated  within  a 
radius  of  one  mile  of  the  court  house  in  the  city  of  White  Plains. 

Mount  Vernon  Line. 

Fifth  Zone.  Between  any  points  within  a  radius  of  one  mile 
of  the  court  house  in  the  city  of  White  Plains  and  the  southern 
boundary  of  the  village  of  Scarsdalc,  a  distance  of  five  and  five- 
hundredths  miles,  fare  five  cents,  with  transfers  to  and  from  all 
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cars  operated  within  a  radius  of  one  mile  of  the  court  house  in 
the  city  of  White  Plains. 

Sixth  Zone,  Between  the  southern  boundary  of  the  village  of 
Scarsdale  and  the  southern  boundary  of  the  town  of  Eastchester, 
a  distance  of  three  and  eight-hundredths  miles,  fare  five  cents,  with 
transfers  to  and  from  all  cars  of  the  Westchester  Electric  Rail- 
road Company  operated  within  the  boundaries  of  the  town  of 
Eastchester. 

Seventh  Zone.  Between  any  points  in  the  city  of  Mount 
Vernon  on  the  cars  of  the  company  (Westchester  Street  Rail- 
road Company)  fare  five  cents,  with  transfers  to  and  from  all  of 
the  cars  of  the  Westchester  Electric  Railroad  Company  operated 
within  the  corporate  limits  of  the  city  of  Mount  Vernon. 

Mamaronech  Line 

Eighth  Zone.  Between  points  within  a  radius  of  one  mile  of 
the  court  house  in  the  city  of  White  Plains  and  the  corporate 
limits  of  the  city  of  White  Plains,  fare  five  cents,  with  transfers 
to  and  from  all  cars  operated  within  a  radius  of  one  mile  of  the 
court  house  in  the  citv  of  White  Plains. 

Ninth  Zone.  Between  the  southern  corporate  limits  of  the 
city  of  White  Plains  and  the  northern  limits  of  the  village  of 
Mamaroneck,  fare  five  cents. 

Tenth  Zone.  Between  any  points  in  the  town  of  Mamaroneck, 
fare  five  cents,  with  transfers  to  and  from  all  of  the  cars  of  the 
New  York  and  Stamford  Railway  Company  as  follows:  At  the 
New  Haven  Railroad  bridge,  Mamaroneck,  northbound  to  Sum- 
mer street  in  the  town  of  Harrison,  southbound  to  the  southern 
limits  of  the  town  of  Mamaroneck;  at  Chatsworth  avenue,  east- 
bound  and  westbound  on  the  Larchmont  Manor  line  and  south- 
bound to  the  southern  limits  of  the  town  of  Mamaroneck. 

Following  is  a  tabulation  showing  the  effect  of  the  zoning 
Bystem  with  respect  to  relative  rates  per  mile  in  the  different 
zones  and  the  per  cent  of  increase  under  the  new  system. 

StATB  Dept.  Rept.— Vol.   19        10 
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It  will  be  Been  from  the  above  that  the  proposed  zoning  system 
tends  toward  an  equalization  of  rates.  The  various  munici- 
palities have  consented  to  the  above  zoning  system.  The  condi- 
tion of  the  company  is  apparent  from  the  facts  as  disclosed  by 
the  figures  above  set  forth.  The  emergency  is  a  pressing  one. 
A  valuation  of  the  property  is  certainly  not  necessary  in  a  case 
such  as  this. 

The  exercise  of  the  rights  granted  under  the  amendments  to 
the  franchise  and  the  increase  in  rates  under  the  proposed  zoning 
system  should  be  approved.  The  company  should  be  authorized 
to  put  into  effect,  on  five  days*  notice,  a  tariff  stating  the  new 
zones  and  passenger  fares. 

An  order  has  been  made  accordingly. 

The  proposed  zoning  system  and  the  accompanying  rates  of 
fare  are  limited  to  the  periods  of  time  mentioned  in  the  resolu- 
tions of  the  various  municipalities  containing  franchise  modifica- 
tions and  to  all  additional  periods  of  time  under  any  renewals 
thereof. 

Mr.  W.  E.  Lyon  appeared  at  the  hearing  and  made  objection 
to  the  zoning  and  rates  in  zones  8,  9  and  10,  and  asked  for  a 
thirty  days  adjournment  to  submit  some  different  arrangement 
as  to  these  zones.  A  long  adjournment  of  this  whole  matter  to 
permit  an  atte^ipt  at  readjustment  of  a  portion  would  work 
undue  hardship  and  perhaps  disaster.  However,  it  is  not  desired 
to  prevent  Mr.  Lyon  presenting  any  substitute  arrangement  of 
rates  or  zones  intended  to  work  out  a  better  adjustment  between 
the  company  and  its  patrons.  It  is  therefore  understood  that 
Mr.  Lyon  may  submit  reasonably  soon  any  different  plan  as  to 
zoning  or  rates  in  zones  8,  9  and  10  for  the  consideration  of 
this  Conmiission. 

Hill,  Chairman,  and  Irvine,  Commissioner,  concur;  Barhite, 
Commissioner,  not  present 
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In  the  Matter  of  the  Petition  of  Fishkill  Electeio  Eaii^wat 
Company  under  Subdivision  1,  Section  49,  Public  Service 
Commissions  Law,  for  Permission  to  Increase  Passenger 
Fares 

.     Case  No.  6079 

In  the  Matter  of  Complaints  against  the  Fishkill  Electbio 
Railway  Company  as  to  Discontinuance  of  Reduced  Rate 
Tickets  and  as  to  Service;  also  Suspension  of  Proposed  Tariff 

Case  No.  6650 

In  the  Matter  of  the  Petition  of  Fishkill  Electbic  Rallwat 
Company  for  Approval  of  a  Declaration  of  Abandonment  of 
a  Portion  of  its  Constructed  Route 

Case  No.  6578 

(Public  Service  Conimisflaon,  Second  Diatriet,  March  27,  1919) 

Where,  a  deficiency  in  revenue  ezistSi  in  the  management  of  a  railroad,  the 
real  problem  is  to  find  and  fix  the  rates  that  would  permit  the  most 
people  to  ride  and  still  be  high  enough  to  cover  costs  —  denial  of  applica- 
tion for  leave  to  abandon  a  portion  of  a  railroad. 

The  above  three  oases  were  tried  together.    The  issues  raiaed  in  each 
consisted  of  complaints  against  a  proposed  tariff,  discontinuance  of  the 
sale  of  tickets  at  reduced  rates  and  reduced  service  on  the  one  side  and 
a  proposed  abandonment  of  portions  of  route  on  the  other.     The  ques- 
tions now  before  the  Commission  are  on  the  application  of  the  Firiikill 
Electric  Railway  Company  for  leave  to  increase  its  pajssenger  fares;   to 
discontinue  the  sale  of  reduced  rate  tickets  and  as. to  service;   and   for 
leave  to  abandon  a  portion  of  its  actually  constructed  lines.     From  the 
facts  adduced  at  the  bearing  there  have  been  no  increases  practically  in 
the  number  of  passengers  yearly  carried  nor  in  revenue,  thus  showing 
that   there   is   practically  no  outlook   for  thia  company   to   obtain    sui 
increase  of  passenger  business.    During  the  eight  years,  1910-1917,  both 
inclusive,  the  rat£  return  per  passenger  was  practically  the  same  as  the 
carrying  cost  per  passenger.     Tabulated  figures  shewing  this  result  are 
included  in  the  opinion.     Held,  that  the  portion  of  the  line  which   it  is 
proposed  to  abandon  is  a  great  convenience  to  the  public  residing  along 
the  line  of  the  ctxnpany   and  that  the  request,  for  its  discontinnaiice 
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should  not  be  approved;  suggestionB  made,  however,  that  the  company 
can  secure  some  relief  hy  adjusting  its  fares  to  meet  the  requirements 
of  three  zones,  the  three  z<»ie8  being  specifically  set  forth  in  the  opinion. 
The  Commission  points  out  that  while  it  may  i.iake  an  order  for  an 
increase  in  fares,  it  cannot  create  a  demand  for  the  service  at  the  new 
rate  as  that  has  to  do  with  the  operations  of  an  economic  law  that  wliere 
a  rate  is  increased  it  may  actually  result  in  a  decreased  instead  of  an 
increased  revenue.  Where  a  deficiency  in  revenue  must  be  met,  the  real 
problem  is  to  find  and  fix  the  rates  that  will  permit  the  most  people  to 
ride  and  still  be  high  enough  to  cover  costs.  Such  rates  may  well  be 
called  economic  rates,  lesser  rates  spell  bankruptcy,  higher  rates  mean 
reduced  operating  revenue  and  a  similar  result.  In  the  present  cajse  a 
reduction  in  service  has  resulted  in  adopting  the  rates  herein  fixed  as 
those  now  best  suited  to  induce  greater  uae  by  the  public  and  produce 
more  revenue  for  the  company.  The  road  is  losing  money  and  the  pro- 
posed rates  it  is  hoped  will  help  it  out  of  its  financial  difficulties.  While 
these  rates  are  being  given  a  fair  trial,  the  afT)!i  cation  for  approval  of 
a  declaration  of  abandonment  ef  a  portion  of  the  line  is  denied  without 
prejudice  to  its  future  renewal.  Also,  held,  that  the  order  in  case 
No.  6079  should  be  modified  and  the  outstanding  tariflf  suspension  order 
in  case  No.  6550  should  be  vacated  and  set  aside  to  permit  the  filing 
of  a  nefw  rate  schedule  as  herein  suggested,  service  to  continue  as  at 
present.  In  conformity  with  the  opinion  a  formal  order  specifying  zones^ 
maximum  rates,  fares  and  charges  was  duly  made. 

James  B.  Meyer,  attorney  for  the  Fishkill  Electric  Railway 
Company. 

John  T.  Smith,  as  president  of  the  Fishkill  Electric  Railway 
Company. 

Robert  W.  Doherty  (John  N.  Carlisle,  as  counsel),  attorney 
for  the  village  of  Fishkill,  Town  Board  of  the  town  of  Fishkill, 
the  Fishkill  Savings  Institute,  the  Fishkill  Rural  Cemetery  Asso- 
ciation and  the  Fishkill  Village  School  District. 

James  Masse,  as  president  of  the  village  of  Fishkill. 

Graham  Witschief,  for  the  Newburg  Chamber  of  Commerce 
and  the  Newburg  Ship  Yards,  Inc. 

Penistbll,  Commissioner. —  These  cases  were  tried  together. 
The  issues  raised  consisted  of  complaints  against  a  proposed 


150         Statb  Dbpabtment  Refobts 

[Vol.  19]  Public  Service  CommisBion,  Second  District 

tariff,  the  discontinuance  of  the  sale  of  tickets  at  reduced  rates 
and  reduced  service  on  the  one  side  and  a  proposed  abandonment 
of  portions  of  route  on  the  other. 

The  Fishkill  Electric  Railway  Company  owns  a  railroad 
extending  from  Fishkill,  N.  Y.,  through  the  town  of  Fishkill 
and  into  the  city  of  Beacon  to  a  point  designated  as  Central 
New  England  Railway  Crossing  a  distance  of  approximately 
four  and  one-half  miles.  At  the  Central  New  England  Railway 
crossing  it  joins  the  railroad  owned  by  the  Citizens  Railroad 
Light  and  Power  Company  which  the  Fishkill  Electric  Railway 
Company  operates  under  lease.  The  distance  from  the  Central 
New  England  Railway  Company  crossing  to  the  terminal  in  the 
city  of  Beacon  —  New  York  Central  depot  —  is  one  and  one-half 
miles,  and  there  is  a  branch  extending  from  Central  New  Eng- 
land Railway  crossing  to  the  foot  of  Mount  Beacon,  a  distance 
of  one  mile. 

In  June,  1918,  the  Fishkill  Electric  Railway  Company  peti- 
tioned this  Commission  (Case  No.   6079),  which  petition  was 
in  the  nature  of  a  complaint,  alleging  that  the  fares  charged  by 
the  petitioner  were  insufficient  to  yield  a  reasonable  return  upon 
the  value  of  the  property  actually  used  in  the  public  service  and 
asked  that  notwilSistanding  section  181  of  the  Railroad  Law  the 
Commission  increase  the  rate  of  fare  from  five  to  six   cents. 
The  case  was  decided  July  25,  1918  (17  State  Dept.  Rep.  349). 
At  the  time  of  petition  and  for  many  years  prior  thereto  the  road 
was  operated  with  two  fare  zones  of  five  cents  each,  one  zone  com- 
prising the  territory  covered  by  the  tracks  of  the  company  in  the 
city  of  Beacon  and  beyond  in  the  direction  of  Fishkill  about  one- 
half  mile  to  Glenham  switch,  covering  a  maximum  haul  of  three 
and  seven-tenths  miles,  hereinafter  referred  to  as  the  Beacon 
zone ;  the  other,  the  balance  of  the  road,  from  Glenham  switch  to 
Fishkill,  covered  a  haul  of  two  and  three-tenths  miles,  hereinafter 
referred  to  as  the  Fishkill  zone.    In  addition  to  such  zone  fares 
monthly  tickets  good  for  sixty  fares  during  the  month  were  sold 
at  two  dollars,  and  tickets  good  to  or  from  Fishl^ill  from  and  to 
points  on  its  line  west  of  Glenham  switch,  good  for  fifty  fares  if 
used  within  eighteen  days  were  sold  for  one  dollar  and  fifty  cents. 
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The  decision  in  case  0079  permitted  the  company  to  charge 
a  maximum  fare  in  each  of  such  zones  of  six  cents.  Effective 
August  7,  1918,  the  company  filed  a  new  schedule  making  such 
increases  in  its  zone  fares  and  at  the  same  time  discontinued 
the  sale  of  the  reduced  rate  tickets  and  also  reduced  its  service 
one-half.  Because  of  the  discontinuance  of  the  sale  of  reduced 
rate  tickets  and  the  reduction  in  service  complaints  were  made 
to  this  Commission  (Case  No.  6550). 

Another  hearing  was  held  on  November  21,  1918.  Between 
these  hearings  the  company  filed  a  petition  to  abandon  that  por- 
tion of  its  constructed  route  west  of  Glenham  switch  (Case 
No.  6578),  and  thereafter  on  December  3,  1918,  filed  with 
the  Commission  a  tariff  schedule  to  become  effective  January  6, 
1919,  stating  new  proposed  zone  fares  which  incre>ased  the 
maximum  fares  as  fixed  by  the  Commission  in  case  No.  6079. 
This  tariff  is  under  suspension  by  order  of  the  Commission. 

A  further  hearing  was  held  on  the  cases  involved  (Nos.  6550 
and  6578)  on  January  8,  1919.  At  this  hearing  it  developed 
that  the  company  had,  commencing  with  the  first  of  December, 
practically  restored  its  service  to  what  it  was  prior  to  August  7, 
1918,  such  restoration  being  made  voluntarily  by  the  company 
in  view  of  testimony  of  witnesses  at  the  November  hearings  as 
to  the  inconvenience  experienced  by  its  patrons. 

At  the  November  hearings  various  witnesses  testified  as  to 
their  use  of  this  company^s  lines  for  daily  travel  and  from  their 
statements  it  appears  that  the  discontinuance  by  the  company 
of  reduced  rate  tickets  for  daily  riders  operated  as  a  hardship 
to  many  of  such  patrons  particularly  with  regard  to  those  resid- 
ing in  the  Fishkill  zone  and  having  children  attending  school  in 
Beacon,  N.  Y.  Prior  to  August  7,  1918,  such  daily  riders, 
including  school  children,  could  make  the  round  trip  between 
the  Fishkill  zone  and  the  Beacon  zone  for  practically  twelve 
cents,  whereas  under  the  present  tariff  the  charge  is  twenty-four 
cents,  an  increase  of  lOO  per  cent  and  by  the  proposed  tariff  it 
would  be  thirty-two  cents.  In  one  instance  a  witness  stated  that 
he  had  four  children  all  attending  school   in  Beacon  and  the 
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increase  from  forty-eight  cents  a  day  to  ninety-six  cents  a  day 
was  an  extreme  hardship. 

It  is  not  necessary  to  go  into  the  questions  of  valuation  and 
reasonable  return  in  this  case  as  the  opinion  of  the  Commission  in 
Case  No.  6079,  decided  July  25,  1918,  supra,  allowing  the  in- 
crease in  rates  from  five  to  six  cents,  stated  that  $309,599  was  a 
fair  valuation  of  the  property  used  by  this  petitioner  in  furnishing 
service;  that  no  dividends  have  been  paid  to  the  stockholders 
of  this  road  since  its  inception ;  that  the  deficit  of  the  company 
for  the  year  1917  was  $3,606.05.  The  evidence  in  this  case 
seems  to  show  that  the  deficit  is  growing  larger. 

The  statement  below  was  prepared  from  reports  made  by  the 
Fishkill  Electric  Railway  Company  to  this  Commission  covering 
periods  of  years  1910  to  1917,  both  inclusive: 


Yiim 

Number  of 
paasenfiers 

Rate  per 
passenger 

Totd 
revenue 

Total 
expense 

Coat  per 
pasaencer 

1910 

1,127,823 
1,115,464 
1,202,771 
1,227,786 
1,154,732 
1,073,223 
1.059.680 
1,123,919 

SO  0474 
0473 
0486 
0405 
0490 
0493 
0492 
0494 

S53,500 
52,711 
68,504 
60,795 
56.609 
62.886 
52.179 
55,483 

S60.557 
54,496 
67,109 
58,357 
66,637 
56.989 
54.709 
64,263 

SO  0448 

1911 , 

0479 

1912 

0474 

1913 

0476 

1914 

0490 

1916 

0530 

1916 

0511 

1917 

0482 

ToUl 

9,085,398 
1.135,675 

SO  3897 
0487 

S442.667 
55,333 

S443,117 
65.389 

SO  3895 

lYwac* 

0487 

The  expense  figures  include:  taxes,  approximately,  $2,500  per 
year;  depreciation,  approximately,  $3,500  per  year;  interest  on 
funded  debt,  $3,000  per  year;  rental  of  citizens  railroad,  $9,000 
per  year. 

From  the  foregoing  statement  it  appears  that  during  the  eight 
years  there  was  no  great  variation  in  the  number  of  passengers 
carried,  nor  was  there  any  great  variation  in  the  yearly  revenues 
or  in  the  yearly  expenses,  which  indicates  that  there  is  practically 
no  outlook  for  this  company  to  obtain  an  increase  in  the  number 
of  passengers  carried.  It  also  shows  that  during  the  eight  years 
the  rate  return  per  passenger  was  practically  the  same  as  the 
carrying  cost  per  passenger. 
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The  following  statement  for  months  of  August,  September, 
and  October,  1917,  and  1918,  was  compiled  from  figures  given 
by  an  officer  of  the  company  as  witness  at  the  ITovember  hearings 
and  it  shows  that  under  the  new  fares  with  no  reduced  fares 
bnt  operating  under  a  decreased  service  there  was  for  these  three 
months  a  decrease,  viz:  In  number  of  passengers  carried,  28 
per  cent;  in  revenue,  12  per  cent;  in  expense,  22  per  cent. 

At  the  same  time  the  carrying  cost  per  passenger  was  increased 
10  per  cent. 


Number  of 
paaMDsei* 

Rate  per 
pewrnger 

Total 
revenue 

Total 
ezpenee 

Coitper 
paetenfier 

AociaL  1917 

130.304 
05.200 

10  0404 
06 

86.840  00 
5.712  00 

85.244  00 
4,738  02 

80  0403 

Aivat.  1018 

0408 

^fferanfw 

D.    35.164 

I.  SO  0106 

D.  8637  00 

D.  8505  06 

1.80  0006 

avtember.  1017 

113.218 
03.000 

90  0404 
06 

$5,503  00 
5,585  12 

85.070  00 
4.247  44 

80  0528 

8«ptember.  1018 

0501 

Differe&M 

D.    20.218 

1. 10  0106 

D.  87  88 

D.  81.781  56 

D.0  0027 

Oetober.  1017 

08.360 
58.746 

10  0404 
06 

84.859  00 
3.524  74 

84.715  00 
3.005  01 

10  0470 

Oetober.  1018 

0664 

DifferMMM ••... 

D.    30.614 

1. 10  0106 

D.81.334  26 

D.8800  00 

80  0185 

Total,  1017 

341,042 
246.046 

10  0404 
06 

816.801  00 
14.822  86 

815.038  00 
12.402  27 

80  0466 

Total,  1018 

0523 

Diffaranoe 

D.    04,006 
Dee.  28% 

1. 10  0106 
lDo.20% 

D.  81.078  14 
Deo.  12% 

D.  83.445  73 
Dec.  22% 

I.  80  0057 
Inc.  10% 

D.  or  Deo.  means  decreaae;  I.  or  Inc.  mean*  increase. 

At  the  hearing  in  January  an  officer  of  the  company  gave 
figures  as  to  the  number  of  passengers  carried  and  revenue 
received  for  the  month  of  December,  1918,  and  for  the  same 
month  in  1917.    The  figures  given  are  reproduced  below: 

Number  of 


passengers 
carried 


Over  the  entire  line  1917 91,882 

Over  the  entire  line  1918 76,250 

In  the  Fishkill  zone  1917 9,182 

In  the  Fishkill  zone  1918 7,626 


Revenue 

$4,536  90 

4,675  00 

404  00 

467  50 
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This  statement  shows  that  there  was  a  decrease  in  the  nmnber 
of  passengers  carried  of  17  per  cent  and  an  increased  revenue  of 
about  forty  dollars. 

From  such  information  as  is  available  it  is  estimated  that  for 
the  eight  year  period  1910  to  1917,  inclusive,  about  2  per  cent 
of  the  travel  was  local  in  the  Fishkill  zone  and  that  about  6  per 
cent  was  through  between  points  in  the  Fishkill  zone  and  points 
in  the  Beacon  zone,  and  that  of  this  6  per  cent  about  6  per  cent 
paid  regular  fares  and  1  per  cent  paid  reduced  fares ;  that  about 
7  per  cent  of  the  travel  in  the  Beacon  zon«  was  from  Glenham 
switch  and  points  outside  the  city  of  Beacon  into  the  city  of 
Beacon,  and  that  about  6  per  cent  of  such  travel  paid  regular 
fare  and  1  per  cent  paid  reduced  rate.  The  balance,  85  per 
cent,  was  wholly  within  the  city  of  Beacon. 

It  is  of  record  that  the  largest  portion  of  the  travel  in  the  city 
of  Beacon  is  during  the  period  from  Decoration  Day  until  Labor 
Day  each  year,  most  of  the  people  coming  to  Fishkill  by  boat 
and  using  this  company's  line  for  transportation  from  the  ferry 
to  the  foot  of  Mount  Beacon.  It  is  also  of  record  that  the  expense 
of  operation  fairly  chargeable  to  the  Fishkill  zone  is  much  greater 
than  is  the  revenue  which  the  company  is  receiving  for  such 
operation.  The  impracticability  of  reducing  the  expense  of 
operation  has  been  demonstrated.  Therefore,  it  may  be  assumed 
that  the  only  recourse  which  the  company  has  is  to  either  dis- 
continue its  operation  in  the  Fishkill  zone  or  to  provide  rates 
of  fare  which  will  yield  it  more  revenue. 

That  portion  of  the  line  from  Glenham  switch  east  into  the 
village  of  Fishkill,  which  is  herein  termed  the  Fishkill  zone 
and  which  the  company  petitions  for  approval  of  a  declaration 
of  abandonment,  is  as  shown  on  the  record  a  great  convenience 
to  the  people  residing  along  the  line  of  that  road,  and  no  sufficient 
reason  was  advanced  by  the  company  which  would  afford  good 
cause  for  granting  such  petition  at  this  time.  The  company  wiD 
get  some  relief  by  adjusting  its  fares  to  meet  the  requirements 
of  three  zones. 

Zone  1.  From  the  terminal  in  Fishkill  eastward  through  tliR 
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village  of  Fishkill  and  beyond  to  a  point  in  the  town  of  Fish- 
kill  designated  as  MulhoUand's  gate,  maximum  distance  haul 
of  one  and  two-tenths  miles.  Fares  between  any  two  points  five 
cents. 

Zone  2.  From  Mulholland's  gate  to  and  including  Glenham 
switch,  maximum  distance  haul  one  and  one-tenth  miles.     Fare 

between  any  two  points  five  cents. 
Zone  3.  From  Glenham  switch  to  the  terminal  in  the  city  of 

Beacon,  a  maximum  distance  haul  of  three  and  seven-tenths 

miles.    Fare  between  any  two  points  six  cents. 

Through  Fares 

Between  points  in  zone  1  and  points  in  zone  2,  eight  cents; 

between  points  in  zone  2  and  points  in  zone  3,  eleven  cents; 

l>etween  points  in  zone  1  and  points  in  zone  3,  fourteen  cents; 

and  provide  for  the  sale  of  fifty-four-trip  commutation  tickets 

?ood  to  the  purchaser  only  if  used  within  thirty  days  from  and 

deluding  date  of  sale,  viz :  between  points  in  zone  1  and  points 
^  zone  3,  at  five  dollars  and  forty  cents;  between  points  in 
2one  2  and  points  in  zone  3,  at  four  dollars  and  eighty-five  cents, 
^o  provide  for  the  sale  of  ten-trip  strip  school  tickets  good 
between  certain  hours  each  public  school  day  at  one-half  the 
^^Sular  through  fare. 

The  supply  of  trolley  service  and  the  demand  for  such  service 
^^^  often  not  in  proper  adjustment.  The  builders  of  the  trolley 
^steins  built  according  to  their  varying  judgments.  Naturally 
^^^  Usual  average  of  mistakes  was  maintained  in  these  as  in  all 
fluinan  enterprises  that  must  necessarily  deal  with  futures  such 
^*  city,  suburban  and  interurban  growth,  direction  of  such 
growth,  competitive  methods  of  transportation,  life  of  machinery 
^^^  materials,  rate  of  electrical  machinery  development  with 
<^ti8equent  obsolescence,  labor  costs  and  numerous  other  vari- 

^e  factors.  The  legal  entitlement  to  a  reasonable  return  on 
^e  value  of  the  property  used  in  the  public  service  is  only  a 
right  to  earn  same,  not  a  guarantee.     If  errors  of  judgment 

were  made  regarding  the  factors  above  mentioned  it  might  well 
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develop  that  th«  value  or  cost  of  a  utility  system  might  be  greater 
than  the  public  demand  required.  This  requirement  is  the  natural 
result  of  an  economic  law  in  operation  and  of  course  cannot  be 
altered  by  order  of  this  Commission.  An  economic  demand  in 
one  community  may  require  service  that  will  bear  a  6  or  7  cent 
rate  and  render  a  reasonable  return  on  the  value  of  the  property 
used  while,  in  another  commimity,  similar  rates  would  actually 
reduce  the  operating  revenue  of  the  utility  and  make  its  second 
condition  worse  than  its  first.  This  has  been  demonstrated  in 
many  places  in  this  State.  This  very  company  asked  and 
received  an  increase  of  fare.  A  20  per  cent  increase  in  fare 
actually  produced,  during  an  average  month,  less  than  1  per 
cent  increase  in  operating  revenue.  Another  trolley  road  in 
this  State  was  given  an  increase  from  five  to  seven  cents,  a  40 
per  cent  increase  in  rates,  with  the  result  that  its  operating 
revenue  covering  a  large  portion  of  the  year  1918  was  over 
$3,000  smaller  under  the  new  than  the  old  rates.  This  Commis- 
sion may  make  an  order  for  an  increase, —  that  is  the  exercise 
of  a  legal  power,  but  it  cannot  create  a  demand  for  the  service 
at  the  new  rate,  —  that  is  the  result  of  an  economic  law.  A 
requested  increase  may  apparently  be  justified  because  of  a  lack 
of  reasonable  return;  and  yet  the  increase  asked  might,  if 
granted,  actually  result  in  a  decreased  instead  of  an  increased 
revenua  TVhere  a  deficiency  in  revenue  must  be  met,  the  real 
problem  is  to  find  and  fix  the  rates  that  will  permit  the  most 
people  to  ride  and  still  be  high  enough  to  cover  costs.  These 
rates  may  well  be  called  the  economic  rates.  Lesser  rates  spell 
bankruptcy, —  higher  rates  mean  reduced  operating  revenue  and 
a  similar  result.  When  these  rates  are  finally  found  they 
measure  the  economic  demand  for  trolley  service  in  that  com- 
munity. If  the  service  is  more  extensive  or  more  expensive 
than  such  demand  requires,  then  the  system  to  become  and 
remain  solvent  must  scale  sufficient  assets  or  abandon  enough  of 
its  tracks,  or  both,  to  reduce  the  outgo.  The  income  has  reached 
its  limit  at  that  point 

A  careful  study  of  the  operation  of  this  road,  its  paat  rates. 
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the  results  of  tne  increase  in  rates  and  the  reduction  in  service, 
etc/lias  resulted  in  adopting  the  rates  herein  fixed  as  those  best 
raited,  for  the  present  at  least,  to  induce  greater  use  by  the  public 
and  produce  more  revenue  for  the  company.  The  road  is  losing 
money  and  it  is  hoped  that  these  rates  will  help  it  out  of  its 
financial  difficulties. 

In  the  meantime,  and  while  these  rates  are  being  given  a  fair 
trial,  t!he  petition  for  approval  of  a  declaration  of  abandonment 
of  a  portion  of  its  lines  will  be  denied  but  without  prejudice  to 
renewing  same  at  some  later  date. 

The  order  in  Case  No.  6079  should  be  modified  and  the  out- 
standing tariff  suspension  order  in  Case  No.  6550  should  be 
vacated  and  set  aside  to  permit  the  filing  of  a  new  rate  schedule 
as  herein  suggested.  Service  as  at  present  given  should  be  con- 
tinued and  full  records  of  the  fares  collected  should  be  kept  by 
zones  for  future  use. 

Hill,  Chairman,  and  Irvine,  Commissioner,  concur;  Barhite, 
Commissioner,  not  present 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
tiie  same  day  made  the  following  order: 

Bt  the  Commission. —  Upon  the  facts  foimd,  and  for  the 
reasons  stated  in  the  accompanying  opinion,  it  is 

Ordered:  1.  That  the  order  of  this  Commission  in  Case  No. 
6079  of  date  July  25,  1918,  be  and  is  hereby  modified  to  such 
extent  as  will  permit  the  Fishkill  Electric  Railway  Company  to 
charge  and  collect,  from  and  including  April  1,  1919,  and  there- 
after until  otherwise  ordered,  for  the  transportation  of  paa- 
sengers  over  its  line,  the  following  as  maximum  rates,  fares,  and 
charges: 

Local  Fares 

Zone  1. —  From  the  terminal  in  Fishkill  eastward  through  the 
village  of  Fishkill  and  beyond  to  a  point  in  the  town  of  Fishkill 
designated  as  MulhoUand's  gate,  maximum  distance  haul  of  one 
and  two-tenth«^  miles.    Fare  between  any  two  points  five  cents. 
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Zone  £, —  From  MulhoUand's  gate  to  and  including  Glenham 
switch,  maximum  distance  haul  one  and  one-tenth  miles.  Fare 
between  any  two  points  five  cents. 

Zone  S. — From  Glenham  switch  to  the  terminal  in  the  city 
of  Beacon,  maximum  distance  haul  of  three  and  seven-tenths 
miles.     Fare  between  any  two  points  six  cents. 

Through  Fa/res 

Between  points  in  zone  1  and  points  in  zone  2,  eight  cents. 
Between  points  in  zone  2  and  points  in  zone  3,  eleven  cents. 
Between  points  in  zone  1  and  points  in  zone  3,  fourteen  cents. 

Commutation  Fa/res 

Fifty-four  trip  commutation  tickets,  good  to  the  purchaser 
only  and  if  used  within  thirty  days  from  and  including  date  of 
sale,  between  points  in  zone  1  and  points  in  zone  3,  five  dollars 
and  forty  cents;  between  points  in  zone  2  and  points  in  zone  8, 
four  dollars  and  eighty-five  cents. 

School  Tickets 

Strip  tickets  of  ten  coupons  each  to  be  sold  to  school  children 
subject  to  conditions  of  sale  and  use  (conditions  of  sale  and  use 
to  be  stated)  between  points  in  zone  1  and  Beacon,  seventy  cents 
per  strip  between  points  in  zone  2  and  Beacon,  fifty-five  cents  per 
strip. 

2.  That  the  order  of  this  Commission  in  Case  No.  6550  of  date 
March  13,  1919,  be  and  is  hereby  vacated  and  set  aside  as  of 
midnight  March  31,  1919,  and  the  said  Fishkill  Electric  Rail- 
way Company  be  and  is  hereby  directed  and  ordered  to  publish 
and  file  with  the  Commission,  effective  April  1,  1919,  on  not  less 
than  one  day's  notice  to  the  public  and  the  Commission,  a  new 
passenger  tariff  as  its  P.  S.  C,  2  N.  Y.  No.  4,  said  tariff  to 
cancel  its  passenger  tariffs  P.  S.  C,  2  N.  Y.,  Nos.  2  and  3  and 
provide  therein  such  rates,  fares,  and  charges  for  the  transporta- 
tion of  passengers  over  its  lines  as  are  not  in  excess   of  the 
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maximum  rates,  fares,  and  charges  stated  in  subdivision  1  of 
this  order. 

3.  That  the  said  Fishkill  Electric  Railway  Company  be  and  is 
hereby  requii^  and  directed,  commencing  with  the  going  into 
effect  of  its  new  passenger  tariff  herein  ordered  and  continuing 
for  a  period  of  six  months  thereafter,  to  keep  an  accurate  record 
of  the  number  of  passengers  carried  locally  within  each  of  its 
zone  divisions,  also  those  carried  through  between  each  of  its 
zone  divisions  together  with  the  revenue  received  therefrom,  and 
promptly  at  the  close  of  each  month  forward  copy  of  such  record 
to  this  Conunission.  Such  record  should  show  the  number  of  pas- 
sengers carried  (a)  at  one-way  fares;  (b)  at  commutation  fares; 
and  (c)  at  school  strip  ticket  fares. 

4.  That  the  said  Fishkill  Electric  Railway  Company  be  and 
is  hereby  directed  and  required  to  maintain,  unless  and  until 
the  Commission,  by  order  othei-wise  directs,  the  same  car  service 
between  the  city  of  Beacon  and  the  village  of  Fishkill  as  was 
given  daring  the  month  of  December,  1918. 

5.  That  the  petition  of  the  said  Fishkill  Electric  Railway 
Company  for  approval  of  a  declaration  of  abandonment  of  a  por- 
tion of  its  constructed  route  (Case  No.  6578)  be  and  is  hereby 
denied  without  prejudice  to  the  said  company  renewing  said 
petition  at  some  later  date. 

6.  That  the  said  Fishkill  Electric  Railway  Company  be  and 
is  hereby  directed  and  required  to  advise  this  Commission  before 
April  1,  1919,  whether  or  not  this  order  will  be  accepted  and, 
if  accepted,  upon  receipt  of  such  acknowledgment  these  cases 
Nos.  6079,  6550,  and  6578,  will  be  considered  as  closed. 


'••.V   .     *>        M 
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In  the  Matter  of  the  Complaint,  under  Sections  71  and  72,  Pub- 
lic Service  Commissions  Law,  of  Trustees  op  the  Village 
OP  Geanville,  Washington  County,  against  Granville 
Electric  and  Gas  Company,  as  to  Proposed  Increases  in 
Price  of  Gas  and  Electricity  Pumished  Customers 

Case  No.  6421 

(Public  Service  Commission,  Second  District,  March  27,  1910) 

An  increase  in  the  rates  of  a  gas  and  electric  company  Siustained  where 
required  to  give  it  a  reasonable  margin  over  operating  costs  to  say  nothing 
of  a  fair  return  on  its  investment  sustained. 

The  Granville  Qsa  and  Electric  Company  fumisbee  both  gas  and  elee- 
trie  lighting  in  the  village  of  Granville,  and  has  filed  a  tari£f  increasing 
the  rates  charged  for  both  gas  and  electric  current  for  light  in   Mid 
village.    The  former  gas  rates  "were  for  10,000  cubic  feet  $1.50  per  1,000 
feet  and  decreased  in  rate  for  successively  larger  amounts  supplied  as 
shown  in  the  opinion  herein.     The  electric  rates  were  twelve  cent»  per 
kilowatt  hour  for  the  firert  twenty-five  kilowatt  hours  and  decreased  for 
sucoeasively  larger  amounte  -supplied  as  shown  in  the  opinion  herein. 
There  is  also  an  approximately  corresponding  increase  in  the  price  of 
electric  current  for  power.     From  the  facts  herein  adduced  it  is  shown 
that  for  rate  making  purposes  the  structural   co^t   of  the  oomtpaay's 
property  and  facilities  was  electric  $141,920.33;  gas  $65,208.20;  total  oi 
$207,128.53.     Whereas  the  working  capital  requirement  of  the  company 
amounted  to  $^0,519.60.     A  schedule  of  the  gas  and  electric  revenues, 
depreciati<»i  and  operating  income  is  detailed  in  the  opinion.    Heldj  that 
it  is  clear  from  the  figures  shown  if  the  oomipany  is  to  continue  in  buu- 
ness  at  all,  the  prospective  revenue  from  the  increaeed  fares  is  ahsolut^y 
required  to  give  it  a  reasonable  margin  over  operating  costs  to  say 
nothing  of  a  fair  return  on  its  investment.     Order  in  conformity  with 
the  above  opinion  UHuie  herein  as  appears  ajfc  the  foot  of  the  opinion. 

C.  E.  Parker,  village  attorney,  for  the  complainants. 

M.  D.  Whedon,  B.  S.  Higley,  and  H.  C.  Hopson,  for  the 
respondent. 

HrLL,  Chairman. —  The  respondent  does  both  gas  and  electric- 
lighting  in  the  village  of  Granville  and  has  filed  a  tariff  increaa- 
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ing  the  rates  to  be  charged  for  both  gas  and  electric  current  for 
lighting  in  said  village.  Before  the  increase,  the  rates  for  gas 
were:  10,000  cabic  feet  or  less,  one  dollar  and  fifty  cents  per 
1,000 ;  over  10,000  and  less  than  15,000  cubic  feet,  one  dollar  and 
thirty  cents ;  over  15,000  cubic  feet  one  dollar  and  twenty  cents. 
The  new  tariff  proposes  that  the  only  rate  for  gas  shall  be  two 
dollars  per  1,000. 

The  former  rates  for  electric  current  for  lighting  were :  twelve 
cents  per  kilowatt  hour  for  the  first  25  kilowatt  hours ;  eleven  cents 
for  the  next  25 ;  ten  cents  for  the  next  50 ;  nine  cents  for  the  next 
100 ;  eight  cents  for  all  over  200. 

The  increased  rates  are:  fifteen  cents  per  kilowatt  hour  for 
the  first  25  kilowatt  hours;  fourteen  cents  for  the  next  25;  thir- 
teen cents  for  the  next  50 ;  twelve  cents  for  the  next  100 ;  eleven 
cents  for  the  next  200 ;  ten  cents  for  all  over  400. 

There  is  also  an  approximately  corresponding  increase  in  the 
price  of  electric  current  for  power. 

'  The  complaint  against  the  increase  in  the  gas  rate  was 
originally  based  entirely  on  a  condition  in  the  franchise  from  the 
village  to  the  company  which  limited  the  rate  to  one  dollar  and 
fifty  cents  per  1,000.  During  the  hearings,  however,  it  was 
understood  that  the  reasonableness  of  these  rates  should  also  be 
deemed  an  issue,  and  accordingly  the  Commission  has  considered 
and  will  determine  the  question  of  the  reasonableness  of  the 
increases  in  both  the  gas  and  electric  rates.  • 

Evidence  was  given  on  the  part  of  the  respondent  tending  to 
sustain  a  total  capital  investment  of  $206,461.90  for  the  electric 
department,  and  $90,865.62  for  the  gas  department,  a  total  of 
$297,327.52. 

No  evidence  was  given  on  the  part  of  the  village  on  the  sub- 
ject of  valuation.  The  Commission  has  had  the  detailed  figures 
examined  by  its  own  divisions  of  capitalization  and  light,  heat 
and  power,  and  has  arrived  at  figures  which  it  seems  fair  should 
be  determined  to  be  the  value  of  the  property  for  rate-making 
purposes,  viz. :  Structural  cost  of  company's  property  and  facili- 
ties: electric,  $141,920.33;  gas,  $65,208.20;  total,  $207,128.53. 
State  Deft.  Rept.— Vol.   19        11 
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This  includes  incomplete  allowances  for  certain  factors  of  cost 
such  as:  organization,  engineering  and  superintendence,  law 
expenditures  during  construction,  injuries  during  construction, 
taxes  during  construction,  miscellaneous  construction  expendi- 
tures, interest  during  construction,  which  exist  in  all  complete 
properties  and  which  are  often  calculated  as  amounting  to  from 
10  to  15  per  cent  of  structural  cost.  If  12^  per  cent  is  taken 
the  amounts  of  $17,740.04  for  electric;  $8,161.03  for  gas;  total, 
$25,891.07,  should  be  added,  producing,  for  electric  $159,660.37; 
for  gas,  $73,359.23 ;  total,  $233,019.60. 

The  working  capital  requirements  of  the  company  are  esti- 
mated to  be:  for  electric,  $5,000;  for  gas,  $2,500;  total,  $7,500; 
making  a  total  of,  for  electric,  $164,660.37;  for  gas,  $75,859.23; 
total,  $240,519.60. 

These  figures  are  designed  to  cover  all  elements  of  cost  inci- 
dent to  the  creation  of  the  property  of  this  company  which  was 
in  useful  public  service  at  December  31,  1917. 

The  income  accounts  show  that  the  electric  revenues  for  the 
year  1917  were  $25,890.01 ;  gas  revenues  same  period,  $8,620.14; 
operating  expenses,  electric  department,  $14,681.14;  operating 
expenses,  gas  department,  $8,383.28;  but  with  further  deduc- 
tions for  taxes,  electric  department,  $1,344;  gas  department, 
$672. 

This  shows  a  small  loss  in  operation  in  the  gas  department 
and  a  profit  of  $9,864  in  the  electric  department  These  figures 
exclude  any  allowance  for  depreciation.  It  appears  in  evidence 
and  is  well  known  to  all  operators  of  lighting  plants  that  there  has 
been  a  very  great  increase  in  costs  of  labor  and  materials  in  the 
year  1918  over  the  year  1917,  and  an  estimated  income  of  twelve 
months  to  April  30,  1919,  on  the  basis  of  the  proposed  new  rates, 
which  includes  four  months'  actual  experience  of  such  rates^  shows 
the  following  results. 
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Electric  Gas 

Department  Department  Totals 

Eevenues $29,700  84      $10,949  16      $40,650  00 

Revenue  deductions,  ex- 
cluding depreciation.    17,098  00        11,311  32        28,410  28 

Net  revenue,  excluding 
depreciation 12,601  88  *  362  16        12,239  72 

Depreciation  on  Public 
Service  Commission 
rates 3,681  83  1,862  64  6,544  47 

Operating  income  or 
loss 8,920  05       *  2,224  80  6,695  26 


*Loas. 

It  is  clear  from  these  figures  that  there  will  be  a  loss  in  the 
gas  department  and  that  in  the  electric  department  there  will  be 
an  operating  income  of  about  $9,000,  equal  to  6%  per  cent  on 
the  determined  investment  of  $165,000  in  that  department,  and 
it  will  be  noted  that  about  $2,200  of  this  will  be  absorbed  by  the 
prospective  loss  in  the  gas  department.  This  is  making  no  allow- 
ance for  a  possible  falling  off  in  consumption  due  to  the  increased 
rates.  Assuming  these  estimates  to  be  correct,  if  the  company 
is  to  continue  in  business  at  all,  the  prospective  revenue  from 
the  increased  rates  is  absolutely  required  to  give  it  a  reasonable 
margin  over  operating  costs,  to  say  nothing  of  a  fair  return  on 
its  investment. 

Since  the  complaint  was  filed,  the  objection  raised  therein  to 
the  increase  in  gas  rates  that  such  increase  exceeds  the  price 
limited  in  the  franchise  above  referred  to,  has  been  disposed  of 
by  the  decision  of  the  Court  of  Appeals  in  what  is  known  as  the 
South  Glens  Falls  case,  decided  January,  1919.  In  this  case, 
however,  it  is  clear  that  on  either  the  old  or  the  new  gas  rates 
the  company  will  suffer  loss  in  the  actual  operating  expenses  of 
that  department  without  respect  to  any  return  whatever  on  invest- 
ment, and  it  is  therefore  obvious  that  any  enforcement  of  that 
agreement  would  have  the  effect  of  so  increasing  this  loss  as  to 
call  for  a  still  greater  increase  in  the  electric  rates  or,  as  an 
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alternative,  the  cessation  altogetlier  of  the  sale  and  distribution 
of  gas.  We  cannot  see  how  either  alternative  would  be  of  any 
advantage  to  the  people  of  the  village. 

This  increase  of  rates  was  contested  very  stoutly  and  ably  on 
the  part  of  the  village  and  every  item  of  the  company's  property 
and  every  detail  of  its  business  was  most  thoroughly  explored 
and  discussed,  but  there  seems  no  alternative  but  to  sustain  the 
rates  as  filed  for  both  gas  and  electricity  and  an  order  will  be 
entered  accordingly. 

During  the  hearings  on  this  complaint  certain  amendments  to 
the  schedules  were  filed  which  initiated  an  increase  in  the  mini- 

■ 

mum  charge  for  the  price  of  gas  from  fifty  cents  to  one  dollar, 
an  increase  in  the  minimum  charge  for  the  price  of  electric  cur- 
rent from  one  dollar  to  one  dollar  and  fifty  cents,  and  the  exac- 
tion of  a  penalty  charge  of  10  per  cent  upon  the  original  bills 
for  both  gas  and  electricity  if  not  paid  by  the  fifteenth  of  the 
month.  An  additional  hearing  was  had  with  a  view  to  dis- 
posing of  these  increases  at  this  time.  The  evidence  showed 
that  during  the  months  of  December  and  January  last  the 
extra  receipts  by  reason  of  the  penalty  amounted  to  about 
twenty-one  dollars  per  month  in  the  electrical  department  and 
about  ten  dollars  and  fifty  cents  per  month  in  the  gas  depart- 
ment, that  the  increase  in  the  minimum  diarge  from  one  dollar  to 
one  dollar  and  fifty  cents  in  the  electric  department  produced 
twenty-seven  dollars  and  twenty-five  cents  in  December  and 
thirty-three  dollars  and  seventy  cents  in  January,  while  the 
increase  in  the  gas  department  yielded  forty-eight  clollars  and 
forty  cents  in  December  and  forty-eight  dollars  and  seventy  cents 
in  January.  Since  that  hearing  the  company  has  expressed  its 
willingness  to  reduce  the  minimum  charge  on  electricity  to  the 
former  rate  of  one  dollar.  Eliminating  the  minimum  rate  for 
electricity  and  retaining  that  for  gas,  and  assuming  that  the  two 
months  are  a  fair  index  for  the  year,  we  would  have  a  total 
increase  in  income  for  gas  of  about  seven  hundred  dollars,  and 
in  addition  the  electric  income  through  the  penalty  for  late  pay- 
ment of  about  two  hundred  and  fifty  dollars  per  year.    We  think 
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these  increases  are  not  snflScient  to  disturb  th-e  determination 
above  indicated  and  an  order  will  be  entered  accordingly,  but 
without  prejudice  to  the  right  of  the  village  authorities  to  com- 
plain of  these  last  named  changes  in  the  tariff  if  they  decide  to 
do  so. 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

By  the  Commission. —  The  board  of  trustees  of  the  village  of 
Granville,  Washington  coimty,  having  filed  with  this  Commis- 
sion a  complaint  against  Granville  Electric  and  Gas  Company, 
alleging  that  proposed  increases  in  gas  and  electric  rates  to  cus- 
tomers in  the  village  of  Granville,  shown  by  a  tariff  filed  with 
this  Commission  and  which  became  effective  May  second  last, 
are  unreasonable  and  asking  this  Commission  to  fix  maximum 
reasonable  rates;  and  public  hearings  having  been  held  by 
Chairman  Hill  of  this  Commission  in  the  city  of  Albany, 
those  named  above  appearing,  and  the  Commission  determining 
that  the  allegations  of  the  complaint  have  not  been  sustained, 
now,  after  due  consideration  of  the  evidence  and  for  the  reasons 
stated  in  opinion  of  the  Commission  of  this  date,  it  is  ordered 
and  determined, 

1.  That  the  maximum  prices  which  may  be  charged  the  public 
in  the  village  of  Granville  (not  the  village  as  a  municipality)  by 
Granville  Electric  and  Gas  Company  for  manufactured  gas  for 
a  period  of  one  year  from  April  1,  1919,  and  thereafter  until 
the  further  order  of  the  Commisison,  shall  be  as  shown  by 
schedule  of  gas  rates  of  said  company  filed  with  this  Commission 
and  now  in  effect,  whicli  schedule  is  designated  as  Service  Clas- 
sification No.  1,  General  Schedule  for  Gas,  P.  S.  C,  2  N.  Y., 
No.  3. 

2.  That  the  maximum  prices  which  may  be  charged  the  public 
in  the  village  of  Granville  (not  the  village  as  a  municipality)  by 
Granville  Electric  and  Gas  Company  for  electricity  for  a  period 
of  one  year  from  April  1,  1919,  and  thereafter  until  the  further 
order  of  the  Commission,  ehall  be  as  shown  by  schedule  of  elec- 
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trie  rates  of  said  company  filed  with  this  Commission  and  now  in 
effect,  which  schedule  is  designated  as  Service  Classification  No. 
1,  General  Schedule  for  Electricity,  P.  S.  C,  2  N.  Y.,  No.  3, 
except  that  the  minimum  charge  for  electricity  shall  not,  begin- 
ning with  the  new  period  April  1,  1919,  exceed  one  dollar  per 
month  per  meter,  and  that  an  amendment  to  said  schedule  show- 
ing said  one  dollar  minimum  charge  instead  of  the  dollar  and  a 
half  charge  now  existing,  shall  be  filed  with  this  Commission  by 
said  company  on  not  less  than  one  day^s  notice  and  shall  bear 
the  following  notation:  "Issued  under  order  of  the  Public 
Service  Commission,  Second  District,  State  of  New  York,  of 
date  March  27,  1919,  in  Case  No.  6421." 


In  the  Matter  of  the  Petition  of  the  United  States  Railroad 
Administbation  —  New  York  Central  Railroad  Company 
—  under  Section  54  of  the  Railroad  Law,  for  Consent  to  Dis- 
continuance of  an  Agent  at  Lewiston  Heights  Station,  on  Its 
Railroad  in  the  Southeasterly  Outskirts  of  the  Village  of 
Lewiston 

Case  No.  5520 

(Public  Service  CammiBBion,  Second  DiBtrict,  April  1,  1919) 

Petition  of  the  United  States  Railroad  Administration  for  consent  for  the 
discontinuance  at  Lewiston  Heights  Station  of  an  agent  on  its  railroad  in 
the  southeasterly  outskirts  of  the  village  of  Lewiston  denied. 

The  petitioner  proved  that  the  monthly  ticket  sales  at  the  station 
in  question  under  the  operation  of  the  railroad  by  the  United  States 
Railroad  Administration  declined  from  fifty-five  dollars  in  1917  to  thirty- 
three  dollars  and  fifty-one  cents  in  1918  and  that  the  New  York  Central 
Railroad  paid  the  former  ticket  agent  about  sixty-six  dollars  per  month 
and  that  this  salary  has  been  increased  by  the  Railroad  Administration 
to  about  one  hundred  and  eighty- two  dollars  and  sixteen,  cents.  It  ap- 
pears, however,  that  the  railroad  when  originally  built  received  the 
financial  aid  of  the  town  in  which  the  station  is  situated  and  that  the 
town  has  honored  and  is  honoring  its  obligations.  It  also  appears  that 
a  large  real  estate  development  is  taking  place  near  the  station  and  it  is 
admitted  by  the  petitioner's  counsel  that  if  the  plans  for  the  development 
are  carried  out  the  discontinuance  of  the  station  would  not  be  in  keeping 
with  such  plans.    Held,  that  under  the  circumstances  it  is  more  conserva- 
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Uve  to  continue  the  agency  until  the  development  has  been  given  time  to 
show  what  the  future  demands  will  be;  and  that  therefore  the  prayer 
of  the  petitioner  be  denied. 

By  THE  Commission. —  The  United  States  Railroad  Adminich 
tration  files  this  petition  under  section  54  of  the  Railroad  Law, 
asking  for  the  consent  of  the  Commission  to  the  discontinuance 
of  the  agency  station  now  maintained  by  the  petitioner  on  the 
Ontario  Division  of  its  railroad  at  Lewiston  Heights,  Niagara 
county;  this  is  the  third  petition  of  like  tenor,  the  two  previous 
petitions  having  been  denied  on  June  20,  1916,  a?ad  February  27, 
1917,  respectively. 

A  hearing  was  held  at  Buffalo  on  March  8,  1918,  at  which 
proof  of  notice  prescribed  by  the  Commission  was  filed;  Mr. 
Maurice  C.  Spratt  appeared  for  the  petitioner,  and  in  opposition 
appeared  Mr.  J.  Boardman  Scovell  for  the  town  and  village  of 
Lewiston  and  the  Lewiston  Board  of  Trade,  and  Mr.  Alfred  W. 
Gray  for  the  Lewiston  Heights  Company,  Inc.,  the  Mountain 
View  Development  Company,  Inc.,  Niagara  Falls  Country  Club, 
and  other  property  owners ;  Mr.  A.  J.  Meek  as  supervisor  of  the 
town  of  Lewiston  and  Mr.  K  F.  Meek  as  president  of  the  Niagara 
Falls  Country  Club. 

The  petitioner  proved  by  the  division  superintendent  that 
Tinder  the  operation  of  the  road  by  the  United  States  Railroad 
Administration  the  monthly  ticket  ?ales  »t  the  station  have 
declined  from  $55  in  1917  to  $33.51  in  1918;  that  the  New 
York  Central  Railroad  paid  the  former  ticket  agent  about  $66 
per  month,  and  that  this  salary  has  been  increased  by  the  Rail- 
road Administration  to  $182.16  per  month.  'The  ground  for 
the  petition  was  succinctly  stated  by  this  witness  thus:  "Our 
reason  in  asking  this  is  that  it  is  difficult  for  me  or  anyone  else 
to  say  why  we  should  spend  $182.15  a  month  to  take  in  $33.51. 
In  other  words  we  are  throwing  away  practically  $150  per 
month." 

He  further  said:  "We  expect  to  put  in  what  we  call  a  care- 
taker, a  man  to  keep  this  station  open,  heat  it,  li^ht  it,  and  keep 
it  clean  for  the  arrival  and  departure  of  all  passenger  trains." 
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On  the  other  hand  it  appeared  at  the  1917  hearing  that  the 
railroad  which  this  station  serres  when  originally  built  through 
the  town  of  Lewiston  received  the  financial  aid  of  the  town  to 
the  amount  of  a  bond  issue  of  more  than  $200,000,  that  the  town 
has  honored  and  is  still  honoring  this  bond  issue,  reducing  the 
principal  annually,  a  considerable  amount  still  remaining  unpaid, 
and  that  at  that  time  it  was  agreed  by  the  railroad  company  to 
maintain  a  station  in  Lewiston  along  the  line  of  said  road.     It 
also  appears  that  a  very  large  and  important  real  estate  develop- 
ment is  taking  place  on  the  escarpment  at  this  point  which  will 
involve  the  outlay  of  several  hundreds  of  thousands  of  dollars 
and  includes  the  building  of  coimtry  residences,  a  golf  ground, 
already  constructed,  and  a  country  club  house.     This  escarpment 
is  the  top  of  the  historic  '^  mountain ''  described  by  LaSalle  and 
the  other  early  explorers  and  commands  a  magnificent  view  down 
the  Niagara  river  toward  Lake  Ontario.     It  is  now  for  the  first 
time  being  developed.     It  happens  that  the  former  ticket  agent 
conducted  a  jitn^  bus  between  the  station  and  the  village,  a 
short  distance  away,  which  has  now  been  discontinued ;  also  that 
a  buB  line  between  !N'iagara  Falls  and  Lewiston  has  been  inau- 
gurated.    While  it   is  true  that  the  Bailroad  Administration 
through  its  own  orders  has  caused  an  increase  in  the  operating 
expense  of  this  station  and  a  decrease  in  travel  has  occurred, 
due  presumably  to  the  discontinuance  of  the  jitney  service  and 
the  opening  of  the  bus  line  and  also  to  the  increase  in  rates  of 
fare,  we  think  the  ground  given  in  the  petition,  viz.:   that  the 
railroad  company  is  throwing  away  $150  a  month,  is  altogether 
too  narrow  to  cover  the  case,  and  that  a  fairer  view  would  give 
great  weight  to  the  obligation  resting  upon  the  railroad  to  main- 
tain this  station  in  consideration  of  the  very  large  contribution 
which  the  town  made  to  the  building  of  the  railroad.     This 
view  is  given  additional  weight  when  we  consider  that  since 
that  bond  issue  the  Constitution  of  the  State  of  New  York  has 
forbidden  contributions  of  this  character.     The  supplying  of  a 
caretaker  we  assume  means  that  some  track-hand  will  be  charged 
at  train  times  during  the  day  with  the  duty  of  caring  for  the 
station,  but  if  the  development  which  has  been  begun  is  carried 
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forward  it  is  quite  likely  that  within  a  year  or  two  the  OommiEh 
fiion  would  be  called  upon  to  require  the  company  to  re-establish 
the  ticket  agency  should  it  now  allow  it  to  be  discontinued. 

It  was  admitted  at  the  hearing  by  petitioner's  counsel  that 
if  the  plans  for  the  development  are  carried  out  the  discontinu- 
ance of  the  agency  would  not  be  in  keeping  with  such  plans,  and 
that  "  if  they  get  something  there  worth  while  we  will  take  it  up/' 

Under  the  circumstances  we  think  the  more  conservative  course 
is  to  continue  the  agency  until  the  development  in  question  has 
been  given  time  to  show  what  the  future  demands  will  be.  It 
is  therefore, 

Ordered,  That  the  prayer  of  the  petition  be  and  the  same  is 
hereby  denied. 


In  the  Matter  of  the  Petition  of  Kinoston  Coitsolidatei)  Rafl- 
EOAD  OoMPANT,  Under  Subdivision  1,  Section  49,  of  the  Public 
Service  Commissions  Law,  for  Permission  to  Increase  Passenger 

^^^'  Case  No.  6088 

(Public  Service  Commission,  Second  District,  April  I,  1919) 

Application  of  a  street  railroad  company  to  increase  its  fare  from  five  to  six 
cents  granted. 

The  Kingston  Consolidated  Railroad  C<mipan7  operating  a  surface 
railroad  of  about  eight  miles  in  the  city  of  Kingston  petitioned  for  an 
increase  of  fare  from  fire  to  six  cenU  on  the  ground  of  increased  cost 
of  operation  by  reason  of  the  war.  The  city  authorities  agreed  to  accept 
the  determination  of  the  Commission  if  a  prima  facie  case  were  made 
out.  The  appraisal  of  the  property  as  made  by  the  Commission  was 
accepted  by  the  company  for  this  proceeding.  The  estimate  for  1919 
shows  a  rate  of  return  of  2.01  per  cent  at  a  five  cent  fare  and  6.20 
per  cent  at  a  six  cent  fare.  Held,  that  a  six  cent  fare  may  be  charged 
for  a  period  of  one  yeat*  from  April  15,  1919. 

Howard  Chipp,  for  petitioner. 

Palmer  Canfield,  Jr.,  mayor,  for  the  city  of  Kingston. 

Hill,  Chairman. —  Petitioner,  Kingston  Consolidated  Rail- 
road Company,  operates  a  street  surface  railroad  about  eight 
miles  in  length  in  the  city  of  Kingston,  and  petitions  under 
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section  49  of  the  Public  Service  Commiseions  Law  for  leave  to 
increase  its  rate  of  fare  from  five  to  six  cents.  The  basis  of  the 
complaint  in  a  general  way  is  the  large  increase  in  operating 
costs  caused  by  the  war,  with  which  we  are  all  familiar.  This 
Commission  did  not  adopt  the  policy  of  granting  these  increases 
as  a  matter  of  course  but  has  required  each  company  to  show 
the  particular  effect  which  the  unusual  conditions  have  had  in 
its  case.  It  is  interesting  to  note,  as  will  further  appear,  that 
while  the  petition  in  this  case  was  filed  in  June,  1917,  the  only 
ground  on  which  an  increase  could  possibly  be  considered  is  the 
estimated  figures  for  the  year  1919. 

The  local  authorities  appeared  and  formally  objected  to  the 
proposed  increase  but  did  not  cross-examine  petitioner's  wit- 
nesses or  introduce  any  evidence,  the  mayor  stating  for  the  record 
that  if  a  prima  facie  case  were  made  the  city  would  be  satisfied 
with  the  determination  of  the  Commission  increasing  the  fare. 

The  petitioner  introduced  the  evidence  of  an  expert  witness 
tending  to  support  a  claimed  investment  of  property  used  and 
useful  in  the  public  service  based  upon  an  appraisal  made  by  the 
witness,  to  the  amount  of  $842,877.91,  and  the  company  claimed 
its  return  should  be  computed  upon  this  sum.  While  no  evidence 
was  offered  on  the  part  of  the  city  tending  to  criticize  or  contra- 
dict this  appraisal,  the  Commission  was  not  satisfied  with  it 
and  caused  an  appraisal  to  be  made  by  its  own  division  of  steam 
railroads,  which  resulted  in  the  following  estimate,  viz.: 

Original 
Estimated         cost  less 
Account  origiiml  cost  depreciation 

501  Engineering   and   superintendence. .    $28,225        $28,225 

502  Right  of  way 5,000  5,000 

503  Other  land  used  in  electric  railway 

operations 26,750  26,750 

504  Grading 20,925  20,925 

505  Ballast 1,840  1,500 

506  Ties 16,240  11,000 

507  Rails,  rail  fastenings  and  joints 47,065  41,000 

508  Special  work 20,650  16,000 


Petition  of  Kingston  Consolidated  R.  E.  Co.      171 

Public  Service  Commission,  Second  District:  [Vol.  19Q 

Original 

Estimated  cost  less 

Account                                  original  cost  depreciation 

510  Track  and  roadway  labor $21,685  $21,685 

511  Paving    84,285  63,000 

512  Roadway  machinery  and  tools 200  175 

516     Crossings,  fences  and  signs 35,000  32,000 

519    Distribution,  poles  and  fixtures 19,730  14,000 

521    Distribution  system 22,730  18,000 

523    Shops  and  car  house 29,000  20,000 

526    Park  and  resort  properties 22,250  17,000 

530    Passenger  and  combination  cars 66,000  45,000 

532    Service  equipment 3,200  2,500 

633    Electric  equipment  of  cars 44,000  35,000 

536    Shop  equipment 5,305  4,000 

637    Furniture  1,500  1,200 

538  Miscellaneous  equipment 350  300 

539  Power  plant  buildings 11,690  8,000 

542a  Furnaces,  boilers  and  accessories 19,825  19,000 

542b  Steam  engines 21,940  16,000 

542f  Electric  generators 13,800  10,000 

542g  Accessory  electric  power  equipment. .        2,670  2,300 

542h  Miscellaneous  power  plant  equipment.           550  500 

546  Law  expenditures   6,000  6,000 

547  Interest  during  construction 17,780  17,780 

548  Injuries  and  damages 5,000  5/)00 

549  Taxes 6,000  6,000 

550b  Miscellaneous    construction    expendi- 
tures     * 5,000  5,000 

Totals  $632,455  $519,840 


These  figures  were  submitted  to  the  company  and  it  agreed 
to  accept  them  as  a  figure  to  be  used  solely  for  the  purposes  of 
the  determination  to  be  made  in  this  proceeding  and  not  to  be 
binding  in  any  future  proceeding,  and  it  will  be  treated  accord- 
ingly.    The  valuation,  it  will  be  noticed,  includes  liberal  items 
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for    asBumed    costs    during    construction    of    engineering,    law 
ezpenBeSy  intereet,  injuries  and  damages  and  miscellaneous  conr 
struction  expenditures,  a  total  of  $62,000.     The  valuation   is 
equivalent  to  $65,000  per  mile  of  track.     Measured  in  this  way 
and  compared  with  other  roa,ds  in  cities  of  about  equal  size,  it 
still  seems  very  large.     On  the  whole  we  think  it  may  justly  be 
assumed  to  represent  the  fair  value  of  the  property.     For  the  pur- 
pose of  computing. the  rate  of  return  from  year  to  year,  both  the 
allocated  cost  and  the  depreciation  shown  in  this  statement  have 
been  worked  back  to  the  year  1913  in  order  to  show  what  would 
have  been  the  correct  situation  at  the  end  of  each  of  the  account- 
ing periods  involved.     This  was  done  by  the  division  of  capital- 
ization after  an  examination  of  the  company's  books,  based  upon 
the  figures  for  additions  to  and  retirements  of  property,  and  to 
the  allocated  costs  as  thus  developed  at  the  close  of  each  year  has 
been  added  to  the  amount  of  other  assets,  this  being  equivalent 
to  the  working  capital  which  was  actually  employed  on   the 
respective  dates.     From  the  total  thus  reached  has  been  deducted 
the  amount  of  the  reserve  for  accrued  depreciation,  the  result 
being  the  rate  base  which  has  been  employed  and  applied  to  the 
income  account  for  the  purpose  of  determining  the  actual  returns 
the  company  has  had  in  each  of  the  years  upon  its  net  investment. 
There  was  no  evidence  of  any  going  value  and  the  accounts  for  the 
past  years  negative  any  possible  claim  for  going  value  which  might 
be  based  upon  deficiency  of  return. 

The  income  accounts  for  the  years  1913  to  1918  inclusive, 
which  were  presented  in  evidence  by  the  company,  have  been 
critically  examined  by  the  division  of  capitalisation,  and  it  has 
been  found  necessary  to  make  a  large  number  of  important  cor- 
rections in  order  to  produce  a  net  income  statement  which  is 
believed  to  be  reliable  and  consistent  with  the  facts.  This  neces- 
sity arose  from  the  fact  that  the  company  omitted  to  follow  the 
uniform  system  of  accounts  established  by  the  Commission  in 
accounting  for  additions  to  and  retirements  of  its  property  from 
year  to  year,  but  followed  the  practice  of  charging  all  costs  of 
construction  work  to  operating  expense  regardless  of  the  nature 
of  the  items. 
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Based  upon  this  inquiry  certain  exhibits  have  been  prepared 
which  the  Commission  will  accept  as  approximately  accurate  and 
to  which  reference  is  now  made.     Schedule  "A"  is  the  corrected 
income  account  for  the  periods  mentioned,  the  calendar  year  1919 
being  necessarily  estimated  and  this  estimate  is  given  both  upon 
a  five-cent  fare  base  and  six-cent  fare  bass.     The  second  half  of 
the  calendar  year  1917  is  omitted  because  of  the  change  in  the 
official  accounting  period  which  became  effective  in  that  year. 
This  schedule  also  shows  the  rate  of  return  which  the  company  is 
found  to  have  had  in  each  of  the  years  in  question  upon  the  rate 
base   which   has   been   adopted    and   which   is   referred    to    in 
Schedule  "C."      Schedule  "B"  is  designed  to  show  corrected 
operating  expenses,  including  what  are  believed  to  be  proper  and 
adequate  accruals  for  depreciation  applied  upon  the  straight  line 
theory,  with  estimated  operating  expenses  for  the  year  1919. 
Schedule  ^'  C  "  furnishes  the  rate  base  which  was  used  in  each 
of  the  years  mentioned.     The  so  called  rate  base  is  equivalent  to 
value  of  property  used  and  useful  in  the  public  service  and  the 
total  is  made  up  for  each  year  by  the  use  of  the  Commission's 
valuation  worked  back  throught  the  respective  years  as   above 
stated.      From  the  total   amount  arrived   at  for  the  different 
periods  has  been  deducted  the  amount  of  the  corrected  reserve 
for  accrued  depreciation. 

The  estimate  for  1919  shows  a  rate  of  return  of  2.01  per  cent 
at  the  five-cent  fare  and  6.20  per  cent  at  the  six-cent  fare.  Allow- 
ance has  been  made  for  the  3  per  cent  decrease  in  traffic  as  com- 
pared to  8%  per  cent  claimed  by  the  company. 

It  will  now  be  of  interest  to  compute  the  average  returns  indi- 
cated by  these  figures  over  various  periods  in  order  to  determine 
the  duty  of  the  Commission  with  respect  to  the  immediate  future. 
The  return  which  the  law  permits  is  an  average  return.  The 
statute  does  not  direct  over  what  period  of  time  the  average  shall 
be  applied,  leaving  that  to  the  reasonable  judgment  of  the  Commis- 
sion. A  five-year  period,  which  excludes  the  estimate  for  1919, 
gives  a  fraction  over  8  per  cent.  A  seven-year  period,  including 
the  estimate  for  1919,  gives  about  7%  per  cent  and  a  six-year 
period   excluding   the   estimate   for   1919    about   8.4   per   cent. 
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Assuming  a  five-year  period  to  be  the  fairest  average,  it  appears 
that  for  the  five  calendar  years  ending  December  31,  1918,  the 
rate  of  return  was  slightly  over  8  per  cent  and  that  for  a  like 
period  ending  December  31,  19 19,. with  the  latter  year  estimated, 
the  return  will  be  6.3  per  cent  with  a  five-cent  fare,  or  7.7  per 
cent  with  a  six-cent  fare  in  1919.  These  averages  are  not  in 
themselves  particularly  impressive  as  a  demonstration  of  a  needed 
increase,  especially  in  view  of  the  fact  that  the  final  year  is  based 
on  an  estimate  and  the  worst  fears  of  the  company  for  that  year 
may  not  be  realized.  Much  more  significant  is  the  trend  of  the 
rate  of  return  for  the  five-year  period  ending  with  1918,  which 
discloses  a  steady  and  decided  downward  tendency,  thus : 

1914  1915  1916  1917  1918 

Rate  of  return 10.69         9.01         7.74         6.91         5.99 


Ignoring  therefore  the  great  drop  to  2.01  per  cent  estimated 
for  1919,  we  find  a  curve  which  if  continued  would  within  a  very 
short  term  of  years  arrive  at  zero. 

We  think  the  company  should  be  allowed  to  meet  this  condi- 
tion by  an  advance  in  fare  from  five  to  six  cents,  with  the  hope  that 
the  need  of  the  increase  will  prove  to  be  temporary. 

Attention  is  directed  to  the  fact  that  the  estimated  expenses 
for  1919  include  an  item  of  $20,000  for  depreciation,  which  the 
Commission  considers  proper  in  amount.  The  Commission,  how- 
ever, has  no  power  to  require  that  any  stated  sum  or  fixed  per- 
centage shall  be  thus  set  up  in  the  depreciation  account,  and 
should  the  company  omit  to  charge  this  item  to  operating  expense 
it  could  show  at  the  end  of  the  year  a  return  very  largely  in 
excess  of  that  contemplated.  We  shall  consider,  however,  that 
good  faith  will  require  that  this  item  be  set  up  as  indicated. 

We  also  direct  the  attention  of  the  company  to  its  relatively 
large  property  account  in  cars.  This  arises  from  the  apparent 
fact  that  convertible  cars  have  not  been  provided,  so  that  summer 
use  is  provided  by  a  large  number  of  cars  for  use  in  summer  only. 
This  is  somewhat  behind  the  more  modern  practice  and  should 

receive  early  attention. 
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An  order  may  be  entered  putting  a  six-cent  fare  into  eflFect  on 
April  fifteenth,  to  remain  in  eflFect  for  a  period  of  one  year  and 
thereafter  until  the  further  order  of  the  Commission. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 

By  the  Commission. —  Kingston  Consolidated  Railroad  Com- 
pany having  filed  with  this  Commission  a  petition,  or  complaint, 
under  subdivision  1,  section  49,  Public  Service  Commissions  Law, 
and  section  181,  Railroad  Law,  for  permission  to  increase  fare 
charged  passengers  on  its  railroad  in  the  city  of  Kingston  from 
five  to  six  cents ;  and  a  public  hearing  on  said  petition,  after  due 
notice,  having  been  held  by  this  Commission  in  the  city  of  Albany 
on  September  11,  1918,  and  a  further  public  hearing,  after  due 
notice,  having  been  held  by  Chairman  Hill  of  this  Commission 
in  the  city  of  Albany  on  February  11,  1919,  those  named  above 
appearing;  and  there  being  filed  a  copy  of  an  ordinance  of  the 
city  passed  June  4,  1918,  whereby  it  is  determined  that  the  rate 
of  fare  on  said  company's  railroad  in  Kingston  may  be  such  as 
is  fixed  by  this  Commission  irrespective  of  other  provisions  of 
ordinances  of  said  city  in  respect  to  this  company  and  its  prede- 
cessors, and  which  ordinance  provides  that  children  under  five 
years,  accompanied,  and  policemen  and  firemen  in  uniform, 
going  to  and  coming  from  fires,  shall  be  carried  free;  now,  this 
Commission  hereby  determining  from  the  papers  and  evidence 
and  for  reasons  stated  in  the  opinion  of  the  Commission  of  this 
date,  that  the  present  fare  of  five  cents  is  insufficient  to  yield 
reasonable  compensation  for  the  service  rendered,  and  for  that 
reason  is  unjust  and  unreasonable,  it  is 

Ordered,  That  the  maximum  fare  which  may  be  charged  on 
and  after  April  15,  1919,  and  for  a  period  of  one  year  from 
said  date  and  thereafter  until  the  further  order  of  this  Commi&- 
eion,  a  passenger,  by  Kingston  Consolidated  Railroad  Company, 
is  six  cents. 

Further  ordered,  That  said  company  may  issue  books  of  tickets, 
each  ticket  in  the  book  costing  six  cents. 
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Further  ordered,  That  this  order  shall  not  affect  in  any  way 
the  present  practice  of  said  company  as  to  transfers,  school  tickets 
or  other  reduced  rate  tickets. 

Further  ordered,  That  a  schedule  stating  said  six  cents  fare 
and  providing  for  said  hooks  of  tickets  may  he  filed  with  this 
Commission  in  accordance  with  the  provisions  of  the  Puhlic 
Service  Commissions  Law  and  the  regulations  of  the  Commis- 
sion under  said  law,  on  not  less  than  five  days'  notice,  and  said 
schedule  if  filed  shall  bear  the  following  annotations:     "Issued 

on notice  to  the  public  and  the  Commission  under  order 

of  the  Public  Service  Commission,  Second  District,  State  of  New 
York,  of  date  April  1,  1919,  in  Case  No.  6088." 

Further  ordered.  That  this  order  shall  remain  in  effect  for  a 
period  of  one  year  from  April  15,  1919,  and  thereafter  until  the 
further  order  of  this  Commission. 


In  the  Matter  of  the  Complaint  of  Hebbert  C.  Peesbacker  and 
Others  against  The  Caujcoon  Independent  Electbic  Com- 
pany, Inc.,  Asking  that  this  Commission  Revoke  the  Permis- 
sion and  Approval  Granted  said  Company  to  Construct  and 
Exercise  Franchise 

(Case  No.  6712) 

In  the  Matter  of  the  Petition  of  Sullivan  Electric  Company, 

Inc.,  under  Section  68,  Public  Service  Commissions  Law,  for 

Pennission  to  Construct  an  Electric  Plant  in  a  Portion  of  the 

Town  of  Delaware,  Sullivan  County,  and  for  Approval  of  a 

Franchise  ,^       ^^     ^.^^^x 

(Case  No.  6726) 

(Public  Service  Commission,  Second  District,  April  1,  1919) 

Blectric  companies  —  Public  Service  Commistion  without  power  to  revoke 
franchise  —  when  application  by  an  electric  company  for  approval  of 
exercising  its  franchise  wiU  be  denied. 

Where  an  electric  company  has  erected  its  plant  under  a  town  fran- 
chise with  the  approval  of  the  Public  Service  Commission  even  where 
the  evidence  clearly  shows  that  it  has  discontinued  service  from  time  to 
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time  to  the  great  inconvenience  of  its  cuBtomers,  the  Public  Service 
CommiMion  has  no  power  to  revoke  the  franchise  although  the  non-user 
of  the  franchise  might  be  a  ground  for  its  annulment  in  a  proper  judicial 
proceeding. 

Where  it  appears  from  the  evidence  that  an  independent  company, 
with  a  separate  generating  plant,  would  be  unable  to  maintain  itself 
after  making  liberal  allowances  for  increase  in  business,  its  application 
for  the  approval  of  the  exercise  of  its  franchise  will  be  denied. 

Joseph  A.  Warren,  for  the  complainants. 

Guerney  T.  Cross,  for  the  Callicoon  Independent  Electric  Com- 
pany, Inc.,  respondent      (Case  6712.) 

Henry  F.  Gardner  and  Joseph  A.  Warren,  for  the  petitioner. 

Guerney  T.  Cross,  for  the  Callicoon  Independent  Electric  Com- 
pany, Inc.,  in  opposition.     (Case  6726.) 

Irvine,  Commissioner. —  The  first  of  these  cases  is  a  complaint 
by  twenty-seven  residents  of  Callicoon,  Sullivan  county,  charging 
that  the  Callicoon  Independent  Electric  Company,  Inc.,  has  not 
supplied  electric  service  as  required  by  its  franchise  and  asking 
that  the  Commission  revoke  "  all  rights,  privileges  and  franchises 
heretofore  acquired  by  it  for  the  failure  on  the  part  of  said 
respondent  herein  to  exercise  the  sama"  The  other  is  an  appli- 
cation by  the  Sullivan  Electric  Company,  Inc.,  for  permission  to 
begin  construction  of  an  electric  plant  and  the  approval  of  the 
exercise  of  a  franchise  therefor  granted  by  the  town  board  of  the 
town  of  Delaware,  Sullivan  county,  Callicoon  being  within  said 
town.  The  franchise  purports  to  grant  to  the  Sullivan  Electric 
Company  the  right  to  carry  on  the  business  of  lighting  by  elec- 
tricity or  using  it  for  heat  and  power  "  from  the  premises  now 
occupied  *  *  *  and  being  from  the  electric  power  house 
formerly  operated  by  The  Callicoon  Independent  Electric  Co., 
Inc.,  to  the  hamlet  of  Callicoon,  and  along  the  highway  extending 
between  such  places  in  the  town  of  Delaware,  Sullivan  county, 
N".  Y.,  and  also  from  the  said  electric  power  house  through  the 
hamlet  of  Hortonville  to  the  hamlet  of  North  Branch  in  the  town 
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of  Callicoon,  Sullivan  county,"  etc     The  two  cases  were  heard 
&t  the  same  time  and  as  was  stated  hj  one  of  the  parties  at  the 
bearing  are  the  outgrowth  of  neighborhood  strife  dignified  in  the 
^idence  by  the  term  of  factional  contest     The  Callicoon  Com- 
pany received  permission  to  construct  and  approval  of  its  fran- 
chise June  22,  1915  (Case  4949;  4  State  Dept.  Rep.  160).    It 
deported  to  the  Commission  in  1915  and  1916  that  it  had  per- 
formed as  yet  no  service  and  that  it  commenced  business  January 
^f  1917.    The  evidence  in  the  complaint  against  it  is  quite  clear  — 
****t  it  discontinued  service  from  January  26,  1918,  to  March  23, 
^^18  ;  that  its  service  thereafter  was  repeatedly  interrupted  until 
^^itober  eighth,  when  it  was  discontinued  entirely  until  about 
^^iiary  23,  1919,  when  it  was  resumed  and  the  service  has  since 
J^*^    rendered  with  apparent  regularity.     The  principal  reason 
^    discontinuing  the  service  is  stated  as  inability  to  obtain  coal, 
^eed  not  inquire  particularly  into  this  because  the  Commis- 
^^^  is  of  the  opinion  that  it  has  no  power  to  grant  the  relief  asked 
\ti  this  complaint  and  therefore  should  not  determine  the  merits. 
The  Commission  certainly  has  no  power  to  revoke  the  town  fran- 
chise.    The  plant  had  been  constructed  under  authority  of  the 
Commission  and  the  exercise  of  the  franchise  approved.    The  non- 
user  of  the  franchise  may  be  ground  for  its  annulment  or  for  the 
annulment  of  the  corporation  itself  in  a  proper  judicial  proceed- 
ing but  it  operates  as  a  grant  by  the  municipality  and  the  approval 
of  its  exercise  operates  also   as   a  grant  by  the   Commission. 
Expenditures  have  been  made  and  obligations  incurred  on  the 
faith  of  these  grants  and  the  Conmiission  has  not  been  delegated 
power  to  revoke  them. 

We  turn,  therefore,  to  the  application  of  the  Sullivan  Company 
for  permission  to  construct  and  for  approval  of  the  exercise  of  a 
franchise  granted  to  it.  If  the  Callicoon  Company  is  either 
unable  or  unwilling  to  furnish  adequate  service  its  existence  and 
its  franchises  are  not  of  themselves  sufficient  reason  for  denying 
pennission  to  construct  and  approval  of  the  exercise  of  a  franchise 
to  another  company.  There  are,  however,  in  this  case  other 
reasons  for  denying  the  petition. 
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The  franchise  granted  to  the  Sullivan  Company  authorizes 
only  service  from  the  electric  power  house  "  formerly  "  operated 
by  the  Callicoon  Independent  Electric  Company.  At  the  time 
the  franchise  was  granted  the  Callicoon  Company  was  not  operat- 
ing but  the  village  board  could  not  confer  authority  upon  the 
new  company  to  use  the  property  of  another  company. 

The  evidence  is  entirely  insufficient  to  justify  a  finding  that 
public  convenience  and  necessity  require  the  construction  or 
operation  of  the  proposed  new  plant.     The  evidence  on  the  part 
of  the  applicant  tends  to  show  that  it  would  cost  about  $12,000 
to  construct  a  new  plant.     The  detailed  figures  show  $10,637 
not  including  equipment  for  street  lights,  meters  or  transformers, 
except  three  large  transformers.     The  evidence  on  the  part  of 
the  Callicoon  Company  objecting  to  the  approval  tends  to  show 
a  cost  of  $25,000  and  the  reports  of  the  Callicoon  Company  show 
an  actual  expenditure  by  it  of  $25,365.     The  plans  of  the  Sulli- 
van Company  on  which  its  estimate  is  based  provide  for  only 
fifty  kilowatts  capacity  with  no  reserve  power  in  the  way  of 
boiler,  engine  or  generator.     The  Sullivan  Company  estimates 
that  it  will  have  from  ten  to  fifteen  consumers  in  addition  to  those 
of  the  Callicoon  Company  which  it  is  assumed  is  to  go  out  of 
business.     Taking  this  assumption  we  find  from  the  reports  of 
the  Callicoon  Company  that  it  has  forty-six  consumers  but  this 
embraces  consumers  in  the  hamlet  of  Hortonville,  which  the  Sulli- 
van Company  does  not  at  present  intend  to  supply.     The  revenue 
of  the  Callicoon  Company  in  1917  was  $2,103.58.     No  evidence 
is  offered  by  the  petitioner  as  to  the  operating  expenses  of  the 
new  company  but  evidence  offered  on  behalf  of  the  Callicoon  Com- 
pany indicates  $4,900,  excluding  taxes.     The  actual  operating 
expenses  of  the  Callicoon  Company  as  shown  by  the  report  were 
$4,447.45  in  1917.     The  taxes  were  not  reported.     Making  the 
most  liberal  allowances  for  increases  in  business  and  saving  in 
operating  expenses,  it  would  not  seem  possible  for  an  independent 
company,  with  a  separate  generating  plant,  to  maintain  itself 
in  a  hamlet  of  about  800  people  even  if  Hortonville  with  l75 
people  should  be  included  in  the  operation.     The  operations  of 
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the  Callicoon  Company  so  far  point  to  certain  disaster.  Its 
deficit  at  the  close  of  1917  is  reported  at  $2,343.87.  The  entire 
business  apparently  would  not  warrant  the  enterprise  and  as  the 
Commission  has  no  authority  to  compel  the  Callicoon  Company 
to  cease  operations  even  if  it  were  so  disposed,  it  is  quite  evident 
that  the  existence  of  two  companies  would  mean  almost  immediate 
bankruptcy  to  both. 

It  seems  that  the  Callicoon  Company  has  some  tentative 
arrangement  with  the  Livingston  Manor  Company  to  transfer  its 
property  and  franchises  to  the  Livingston  Manor  Company.  •  Cur- 
rent would  then  be  supplied  by  a  transmission  line  from  the 
Livingston  Manor  plant.  It  is  possible  that  Livingston  Manor, 
Callicoon  and  Hortonville  might  all  be  provided  with  adequate 
service  from  a  common  generating  plant  although  this  phase  of 
the  matter  must  await  the  hearing  on  the  application  for  permis- 
sion to  transfer  to  the  Livingston  Manor  Company  the  plant  and 
franchises  of  the  Callicoon  Company  which  it  has  said  will  be 
made  and  which  has  not  yet  been  made.  In  the  circumstances 
nothing  but  harm  could  be  accomplished  by  permitting  the  con- 
struction of  a  new  plant  with  a  generating  system  of  its  own  in 
a  region  where  the  demand  is  so  limited. 

All  concur. 

In  accordance  with  the  foregoing  petition,  the  Commission 
on  the  same  day  made  the  following  order: 

By  the  Commission. —  On  the  facts  found  and  for  the  reasons 
stated  in  the  accompanying  memorandum,  it  is 

Ordered,  That  the  complaint  herein  be  and  the  same  hereby  is 
dismissed. 
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In  the  Matter  of  the  Petition  of  the  City  of  Stbacuss,  by 
Bichard  B.  Williams,  Jr.,  Commissioner  of  Public  Works, 
under  Section  90,  Railroad  Law,  for  Determination  of  how 
New  Extensions  of  Three  Streets  in  Said  City  Shall  Cross  the 
Oswego  and  Syracuse  Railroad  (Leased  to  and  Operated  by  The 
Delaware,  Lackawanna  and  Western  Railroad  Company), 
United  States  Railroad  Administration 

Case  No.  6749 

(Public  Seirice  Commission,  Second  District,  April  1,  1910) 

When  highways  crossing  industrial  switching  tracks  may  be  at  grade. 

Where  a  city  is  providing  for  an  industrial  development,  proposed 
highways  across  tracks  used  for  industrial  switching  may  be  at  grade 
if  the  train  switching  movements  are  flagged  over  the  crossings. 

E.  L.  Robertson,  assistant  corporation  counsel,  for  the  city  of 
Syracuse. 

Fbnkell,  Commissioner. —  This  is  a  petition  by  the  city  of 
Syracuse  for  a  determination  as  to  whether  Kirkpatrick  street, 
Bear  street,  and  North  Geddes  street  shall  be  extended  across  rail- 
road tracks  of  the  Oswego  and  Syracuse  Railroad  Company 
(leased  to  and  operated  by  the  Delaware,  Lackawanna  and 
Western  Railroad  Company),  under,  over  or  at  the  grade  of  said 
railroad. 

The  officials  of  the  city  of  Syracuse  have  adopted  a  plan 
looking  toward  the  industrial  development  of  that  portion  of 
the  city  of  Syracuse  in  and  about  the  "salt  lands,"  so  called, 
which  surround  the  Barge  canal  terminal  in  the  city  of  Syracuse. 
Among  other  improvements  connected  with  the  industrial  develop- 
ment, the  city  has  laid  out  streets  on  the  four  sides  of  the  Barge 
canal  terminal.  These  are  Kirkpatrick  street,  running  east  and 
weit  on  the  south  side;  Bear  street,  running  east  and  west  on  the 
north  side;  North  Geddes  street,  running  northeast  and   south- 
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west  on  the  west  side ;  and  Solar  street,  running  north  and  south 
on  the  east  side  of  the  Barge  canal  terminal.  The  proposed  rail- 
road extensions  in  this  industrial  development  consist  of  a  track 
Ib  the  form  of  a  loop  leaving  the  Ontario  division  of  the  New 
York  Central  Railroad  just  south  of  Hiawatha  street,  running 
southerly  along  the  easterly  side  of  the  Barge  canal  terminal,  and 
around  the  south  end  of  the  terminal  but  some  little  distance  away 
from  the  same  at  the  south  end,  connecting  with  the  so  called 
salt  lands  spur  of  the  Oswego  and  Syracuse  railroad  —  the  track 
in  this  proceeding — east  of  Leavenworth  avenue;  another  switch 
leaving  the  Salt  lands  spur  of  the  Oswego  and  Syracuse  railroad 
near  North  Geddes  street,  running  southeasterly  around  the 
southerly  side  of  the  Barge  canal  terminal  and  ending  a  short  dis- 
tance therefrom.  These  plans  will  require  a  number  of  highway 
and  railroad  crossings.  There  will  probably  be  nine  such  cross- 
ings, including  the  three  herein  passed  upon. 

The  development  of  the  solar  salt  industry  in  the  city  of  Syra- 
cuse required  the  use  of  a  large  surface  area  of  land  as  the  salt 
was  produced  by  the  evaporational  method.  Modem  improve- 
ments in  the  science  of  salt  production  have  made  use  of  such 
large  areas  of  lands  unnecessary.  The  Barge  canal  terminal 
located  in  the  midst  of  these  lands,  and  the  lands  themselves  being 
within  the  city  of  Syracuse  and  about  a  mile  from  the  heart  of 
the  city,  give  a  splendid  opportunity  for  industrial  development 
The  branch  of  the  Oswego  and  Syracuse  railroad  which  is  to  be 
crossed  by  the  streets  mentioned  in  this  proceeding  is  in  fact  a 
freight  spur  extending  from  a  connection  with  the  main  line  north 
of  Hiawatha  street  southerly  to  Spencer  street,  thence  easterly 
parallel  to  Spencer  street  to  a  connection  with  a  spur  of  the  New 
York  Central  railroad  near  Clinton  street.  While  it  actually 
connects  at  its  eastern  end  with  the  New  York  Central  railroad, 
it  is  only  for  the  purpose  of  permitting  the  movement  of  an  engine 
and  coal  cars  far  enough  on  the  tracks  of  that  railroad  to  permit 
the  backing  up  of  the  coal  cars  onto  the  Rice  coal  trestle.  The 
junction  is  not  and  has  not  been  an  interchange  point  The  spur 
is  not  and  has  not  been  used  for  passenger  train  movements.  One 
train  of  about  nine  or  ten  cars  is  moved  each  day  on  this  spur. 
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The  streets  when  paved  and  graded  will  be  about  twelve  feet 
above  low  water  level  in  the  lake  and  about  six  feet  above  high 
water  level,  although  some  times  the  high  water  elevation  will 
make  the  difference  less  than  six  feet.  If  the  railroad  and  high- 
way grades  are  to  be  separated,  the  highway  must  be  carried  over 
the  grade  of  the  railroad,  as  the  water  level  in  the  lake  and  in 
the  Barge  canal  terminal  would  prevent  any  crossing  below  grade. 
To  get  proper  clearance  for  an  overgrade  highway  crossing  and  a 
6  per  cent  grade  for  trucking  loads  to  the  industrial  plants  would 
require  approaches  about  five  hundred  feet  long  at  each  end  of 
e&ch  bridge.  It  was  testified  on  the  hearing  that  nine  such  over- 
grade  crossings  would  greatly  reduce  the  availability  of  the  high- 
ways for  trucking  purposes  and  that  the  cost  would  be  prohibitive. 

Carrying  the  railroad  above  the  highway  grade  for  the  entire 
distance  in  the  industrial  development  would  not  be  a  practical 
solution.  The  industrial  plants  should  be  on  the  same  level  as 
the  highways  and  the  railroads  to  permit  switching  directly  ioto 
and  from  plants  and  to  permit  auto  and  team  trucking  directly  to 
and  from  plants  and  switches. 

If  these  highways  were  to  cross  a  railroad  having  through 
freight  and  passenger  traffic,  a  different  question  would  be  before 
the  Commission.  In  this  case  the  streets  are  really  crossing  a 
freight  spur,  and  although  when  the  tract  is  built  up  there  will 
naturally  be  an  increase  in  switching  on  the  spur,  the  switching 
ought  to  be  done  with  safety  to  the  public  by  flagging  the  train 
movements  across  the  highway  crossings.  Inasmuch  as  the  in- 
dustrial development  of  this  tract  requires  that  the  crossings  be 
at  grade;  and  as  the  track  is,  as  has  been  stated,  only  a  freight 
spur;  and  as  the  train  movements  can  be  flagged  across  the  cross- 
ings, it  should  be  determined  that  Kirkpatrick  street.  Bear  street, 
and  North  Geddes  street  shall  be  extended  across  the  railroad 
tracks  of  the  Oswego  and  Syracuse  Railroad  Company  at  grade. 

An  order  has  been  made  accordingly. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order: 
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By  the  Commission. — A  petition  under  section  90  of  the  Rail- 
road Law,  asking  for  a  determination  as  to  whether  certain  new 
streets  in  the  city  of  Syracuse  known  as  Bear  street,  North  Qeddes 
street,  and  Kirkpatrick  street  shall  cross  a  branch  of  the  Oswego 
and  Syracase  railroad  (leased  to  the  Delaware,  Lackawanna  and 
Western  Railroad  Company),  United  States  Railroad  Adminis- 
tration, known  as  the  salt  lands  spur,  over,  under,  or  at  grade, 
having  been  filed  by  the  commissioner  of  public  works  of  the  city 
of  Syracuse;  and  a  public  hearing  having  been  held  in  the  city 
of  Syracuse  on  March  21,  1919,  after  personal  notice  to  the  rail- 
road company,  the  United  States  Railroad  Administration,  the 
city,  and  the  adjoining  land  owners,  and  by  publication  in  the 
newspapers  of  Syracuse;  at  which  hearing  Edward  L.  Robertson, 
assistant  corporation  counsel,  appeared  for  the  city,  and  Charles 
V.  Byrne  for  Lawroy  Land  Company  and  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company;  and  evidence  having 
been  introduced  at  said  hearing  showing  that  the  railroad  is  used 
exclusively  for  industrial  purposes,  and  at  present  but  once  each 
day;  and  that  the  streets  in  question  are  to  be  constructed  for  the 
purpose  of  providing  access  to  the  new  Barge  canal  terminal; 
and  that  on  account  of  the  elevation  of  the  land  and  the  adjacent 
terminal  it  is  not  feasible  to  make  these  crossings  under  the  rail- 
road; and  since  the  railroad  is  designed  for  industrial  purposes, 
and  the  land  in  this  territory  is  included  within  a  section  which 
is  hereafter  to  be  used  in  the  industrial  development  of  the  city, 
it  is  not  practicable  to  elevate  the  railroad  so  that  streets  may 
pass  under;  and  since  the  streets  are  to  be  used  for  the  most  part 
in  connection  with  trucking,  it  is  not  practicable  to  elevate  the 
streets  above  the  grade  of  the  railroad  on  account  of  the  grades 
which  would  thereby  become  necessary ;  now,  therefore,  after  due 
deliberation,  it  is 

Ordered,  That  this  Commission  hereby  determines,  under  sec- 
tion 90  of  the  Railroad  Law,  that  Bear  street.  North  Geddes 
street,  and  Kirkpatrick  street,  in  the  city  of  Syracuse,  shall  cross 
the  railroad  and  right  of  way  of  the  Oswego  and  Syracuse  rail- 
road (leased  to  the  Delaware,  Lackawanna  and  Western  Railroad 
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Company)  y  United  Stat^  Railroad  Administration,  at  the  grade 
of  such  railroad  and  right  of  way;  provided,  however,  that  the 
Delaware,  Lackawanna  and  Western  Railroad  Company,  United 
States  Railroad  Administration,  shall  see  to  it  that  all  movements 
of  locomotives  or  cars  across  such  streets  shall  be  preceded  by  a 
flagman  who  shall  give  proper  warning  to  the  public  using  the 
crossings. 

Further  ordered.  That  the  said  crossings  of  the  railroad  shall  be 
properly  planked  for  a  distance  not  less  than  two  feet  outside 
of  each  rail,  and  between  the  rails  and  the  tracks  for  the  full  width 
of  the  streets,  said  planking  to  be  subject  to  the  approval  of  this 
Commission  as  provided  in  section  94  of  the  Railroad  Law. 


In  the  Matter  of  the  Complaint  of  Edgae  Rowb,  of  ITassau, 
Rensselaer  County,  against  Columbia  and  Rensselaer  Tklr- 
PHONE  AND  Telegraph  Company,  as  to  Charge  Made  Him, 
in  Addition  to  the  Regular  Monthly  Rate,  for  Certain  Tele- 
phone Calls 

Case  No.  6809 

(Public  Senrioe  GommiBsion,  Second  District,  April  1,  1019) 

Telephone  companies  —  unlimited  service  —  rates  of  subscribers  —  regnlatioiia 
amended. 

An  unlimited  Bervice  contract  with  a  telephone  company  wae  sub- 
ject to  the  following  regulation:  "The  rates  and  rentals  charged  in- 
clude service  to  subscribers  and  their  immediate  family.  This  does  not 
include  employees  or  boarders  who  will  be  charged  non-subscriber 
rate  unless  speaking  on  ^nployer's  business."  The  telephone  ccnnpany 
claims  that  it  can  charge  a  subscriber  an  additional  rate  when  he  uses 
his  telephone  for  the  accommodation  of  a  non-subscriber.  Held,  that 
the  subscriber  can  do  any  business  he  pleases  over  his  own  telephone  and 
if  he  sees  fit  to  assist  a  neighbor  it  is  his  own  ooncem.  Complamt 
sustained  and  telephone  company  directed  to  cease  making  additional 
charges  to  subscribers  for  services  rendered  non-subscribers  and  that 
it  add  to  its  regulation  above  referred  to  the  words :  "  Subscribers 
and  their  immediate  family  may  use  the  telephone  for  others  without 
extra  charge." 

By  the  Commission. —  The  complainant's  contract  with  respond- 
ent is  for  unlimited  service,  and  the  regulation  applying  thereto 
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as  stated  in  respondent's  tariff,  rules  and  regulations,  reads  as 
follows:  "The  rates  and  rentals  charged  include  service  to  sub- 
scribers and  their  immediate  family.  This  does  not  include 
employees  or  boarders  who  will  be  charged  non-subscriber  rate 
unless  speaking  on  employer's  business." 

Regulation  No.  4  of  respondent's  tariff  reads:  "Non-sub- 
scribers will  be  charged  10c  for  five  minutes  and  2c  for  each 
additional  minute  for  calls  within  the  local  areas.  Non-sub- 
scribers will  be  charged  5c  in  addition  to  regular  toll  rates  between 
pomts  in  the  company's  territory." 

The  telephone  company  claims  that  it  has  the  right  to  make 
a  non-subscriber  charge  to  a  subscriber  who  makes  use  of  the 
telephone  himself  for  the  accommodation  of  a  non-subscriber.  The 
general  manager  of  the  respondent  expressed  it  thus:  "Now, 
we  cannot  always  know  whether  the  subscriber  is  doing  the  talk- 
ing or  whether  somebody  else  is  doing  it,  and  we  have  always 
held  that  if  the  subscriber  does  the  business  for  a  non-subscriber 
it  is  practically  the  same  thing  if  he  accomplishes  his  business 
for  him,  and  we  charge  it  to  the  subscriber.  We  have  to  listen 
to  an  extent  to  know  whether  the  party  is  a  non-subscriber  or  a 
subscriber,  and  in  listening  to  them  we  will  often  find  that  the 
subscriber  is  doing  the  business  twenty  miles  away  for  a  non- 
subscriber,  and  in  that  case  we  simply  bill  it  to  him." 

The  complainant's  position  is  represented  by  his  answer  to  the 
following  question :  "  Q.  The  point  is  that  if  you  see  fit  to  use 
your  telephone  in  the  ordinary  manner  and  make  a  call  and  talk 
on  the  business  of  another  party  you  maintain  that  you  have  a 
right  to  do  it  under  your  contract  or  understanding  with  the  tele- 
phone company,  that  you  are  paying  for  the  use  of  the  telephone 
and  that  you  are  entitled  to  talk  as  you  please  ?  A.  Yes,  without 
a  stipulated  conversation." 

The  respondent's  method  of  doing  business,  as  thus  indicated 
by  the  testimony,  seems  to  the  Commission  decidedly  objection- 
able. It  would  seem  beyond  question  that  under  the  regulations 
stated  the  subscriber  can  do  any  business  he  pleases  over  his  own 
telephone,  and  whether  or  not  he  sees  fit  to  assist  some  neighbor 
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is  entirely  his  own  concern.  The  vice  of  any  other  construction 
of  the  regulation  is  shown  by  the  fact  that  in  order  to  make 
charges  similar  to  the  one  in  this  case  the  respondent's  operators 
must  "listen  in"  to  practically  every  message  which  is  sent,  a 
practice  which  would  seem  to  be  objectionable  in  the  extreme. 
The  complaint  should  be  sustained  and  the  respondent  directed 
to  cease  making  charges  against  subscribers  of  this  character. 
It  is,  therefore. 

Ordered,  That  Columbia  and  Eensselaer  Telephone  and  Tele- 
graph Company  shall  within  thirty  days  after  service  upon  it  of 
a  certified  copy  of  this  order,  and  in  accordance  with  the  statute 
and  regulations  of  this  Commission  on  the  subject,  amend  its 
schedule  now  on  file  with  the  Commission  and  entitled  "Local 
and  General  Tariff,  P.  S.  C— N.  Y.  No.  1,"  by  adding  to  the 
regulation  first  hereinabove  quoted  the  words:  "Subscribers 
and  their  immediate  family  may  use  the  telephone  for  others  with- 
out extra  charge." 


In  the  Matter  of  the  Application  of  the  Delaware,  Lackawanna 
AND  Western  Railroad  Company  (as  Lessee  of  New  York, 
Lackawanna  and  Western  Railway)  for  Consent  to  Discontinue 
Its  Stations  at  Horseheads  and  Painted  Post 

Case  No.  6576 

(Public  Service  Commission,  Second  District,  April  3,  1010) 

Railroads  —  application  for  the  discontinuance  of  two  stations  denied. 

Where  two  stations  of  a  railroad  do  an  annual  business  of  $5,000 
and  $12,000  respectiTely  and  the  only  expense  of  maintainiiq^  them  is 
the  salary  of  an  agent  at  each  station  and  the  cost  of  light,  heat  and 
telephone  and  where  the  conditions  are  such  that  even  if  the  stations 
were  consolidated  with  the  stations  of  an  adjoining  railroad,  it  is  probable 
that  the  increased  business  would  neceseitate  the  employment  of  an 
additional  agent  at  each  consolidated  station,  and  the  only  saving 
would  be  in  lighting,  heating,  etc.,  the  application  for  consent  to  dijr 
continue  the  two  stations  will  be  denied. 

Stanchfield,  Lovell,  Falck  &  Sayles  (by  Ross  M.  Lovell),  for 
petitioner. 
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Frank  S.  Bentley,  for  the  president  and  board  of  trustees  of 
Horseheadsy  and  for  the  firms  of  Dean  &  Lee  and  Sayre  &  Olcott. 

Miles  C.  Breese,  president  pro  tern,  of  the  village  of  Horse- 
heads. 

L.  R.  Herricky  manager  of  the  John  Wildi  Evaporated  Milk 

Company. 

Edward    Hall,    manager    of   the   Atlantic    and    Pacific    Tea 

Company. 

Lewis  S.  Van  Duzer,  individually,  and  for  the  firms  of  T.  J. 
Wintermute  &  Company  and  H.  R,  Botsford  Company. 

A.  D.  Stevens,  president  of  the  village  of  Painted  Post ;  L.  B. 
Hodgman,  of  the  Hodgman  Milling  Company,  Painted  Post,  and 
Mr.  C.  Pitts,  of  the  IngersoU-Rand  Company,  Painted  Post,  in 
opposition. 

By  thb  Commission. —  The  petitioner  requests  permission  to 
discontinue  the  combined  freight  and  passenger  stations  at  the 
incorporated  villages  of  Ilorseheads,  Chemung  county,  and 
Painted  Post,  Steuben  county.     A  joint  hearing  was  held. 

During  the  six  months  prior  to  the  hearing  the  business  of  the 
Horseheads  station  was  as  follows: 

Freight  forwarded $1,081  66 

Freight  received   1,654  78 

Passenger  tickets  sold 124  96 

Receipts  from  passenger  tickets  bought  elsewhere, 

with  Horseheads  destination,  not  shown 

Mileage  books  purchased,  not  shown 

Annual  average  passenger  receipts  over  twelve-year 

period,  1906-1917 '468  83 

The  ticket  agent's  salary  was,  at  the  time  of  the  hearing,  seventy- 
three  dollars  and  seventy  cents  a  month  and  it  was  expected  that 
the  salary  would  be  raised  from  forty  dollars  to  sixty  dollars  a 
month.  There  are  some  small  additional  expenses,  such  as  tele- 
phone, light,  heat,  etc. 
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The  Erie,  Pennsylvania  and  Lehigh  also  have  stations  at  Horse- 
heads.  It  is  urged  that  closing  the  Lackawanna  station  and  usmg 
the  Erie  station  instead  would  be  in  the  nature  of  a  consolidation 
and,  therefore,  a  saving  of  man  power  and  money. 

A.  E.  Staub,  superintendent  of  the  Buffalo  division  of  the 
Lackawanna  railroad,  testified  as  follows:  ^*Q.  What  do  you 
say  as  to  the  release  of  a  man  that  you  have  there  at  Horseheads 
if  you  are  permitted  to  close  your  agency  ?  A.  That  is  question- 
able in  my  mind.  I  cannot  say.  I  can't  say  whether  the  addi- 
tional business  that  the  Erie  would  handle  by  reason  of  our 
closing  the  station  would  necessitate  the  employment  of  another 
man  by  the  Erie  railroad  in  order  to  take  care  of  it.  That  all 
depends  on  how  close  they  are  with  the  help  to  take  care  of  their 
own  traffic  at  the  present  time." 

W.  J.  Walker,  Lackawanna  station  agent  at  Horseheads,  testi- 
fied that  he  used  to  get  to  work  at  seven  in  the  morning  and  get 
through  between  six  and  seven  in  the  evening,  but  that  he  now 
has  an  eight-hour  day,  from  eight  o'clock  to  five,  with  one  hour 
for  lunch.  He  testified  as  follows:  "Q.  Are  you  kept  busy 
while  you  are  there?  A.  Not  all  the  time.  It  is  according  to 
the  way  freight  runs.  Q.  How  is  your  time  taken  up  with  your 
business  ?  A.  It  is  pretty  well  taken  up.  I  keep  busy  about  all 
the  time  I  am  there.'' 

The  two  stations  are  not  together.  The  closing  of  one  would 
not  result  in  consolidating  them,  and  it  is  doubtful  if  any  expense, 
other  than  lighting,  heating,  etc.,  would  be  saved,  as  the  double 
work  at  the  Erie  station,  with  the  Lackawanna  end  of  it  done  at 
long  distance,  would  probably  require  the  full  time  of  both  station 
agents. 

This  station,  doing  an  annual  business  of  over  $5,000  and  the 
probability  that  the  agent  would  have  to  be  transferred  to  the 
Erie  and  not  dropped,  do  not  make  a  case  showing  that  the  saving 
to  the  company  by  its  discontinuance  would  warrant  the  resulting 
inconvenience  to  passengers  and  shippers. 

The  business  at  Painted  Post  station  prior  to  the  hearing  was 
as  follows : 
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Freight  forwarded,  three  months $214  21 

Freight  received,  three  months 2,506  61 

Passenger  receipts,  six  months 548  99 

Receipts  from  passenger  tickets  bought  elsewhere, 

with  Painted  Post  destination,  not  shown 

Mileage  books  purchased,  not  shown 

Annual  average  passenger  receipts  for  twelve  years.       1,011  28 


W.  J.  Breen,  Lackawanna  agent  at  Painted  Post,  testified  that 
ke  spent  eight  hours  a  day  at  the  station  and  that  his  time  was 
"pretty  well  occupied."  He  also  testified  "the  business  will 
average  pretty  close  to  a  thousand  dollars  a  month,  take  it  the 
year  around  for  passenger  and  freight  both."  The  salary  of  the 
agent  at  the  time  of  the  hearing  was  sixty-five  dollars  a  month, 
but  a  large  increase  was  expected. 

The  Erie  and  Lackawanna  have  stations  at  Painted  Post.  The 
latter  doing  a  business  of  $12,000  a  year,  and  the  conditions  being 
similar  to  those  at  Horseheads,  as  above  mentioned,  the  same  rule 
should  apply.     It  is,  therefore, 

Ordered,  That  the  application  of  the  Delaware,  Lackawanna 
and  Western  Railroad  Company  for  consent  to  discontinue  its 
stations  at  Horseheads  and  Painted  Post  be  and  hereby  is  denied. 


In  the  Matter  of  the  Petition  of  the  Town  Boaed  and  Supebin- 

TENDENT    OP    HIGHWAYS    OF    THE    ToWN    OP    HaBEIETSTOWN, 

Franklin  County,  under  Section  90  of  the  Railroad  Law  for 
a  Determination  of  How  a  New  Highway  Shall  Cross  the  New 
York  Central  Railroad  at  Lake  Clear  Junction 

Case  No.  6464 

(Pablic  Service  Commission,  Second  District,  April  10,  1919) 

A  eonrt  of  competent  jnriBdiction  should  determine  legal  questions  inTolved. 

Where  a  new  highway  is  laid  out  across  a  railroad  for  the  purpose 
of  giving  access  to  lands  which  were  cut  off  by  the  closing  of  an  existing 
crossing  210  feet  from  the  proposed  crossing,  the  rights  of  the  parties  in 
fixATS  Dm.  RBrT.^V0L.   10        13 
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respect  to  the  old  crossing  should  be  determined  in  sn  appropriate  legal 
proceeding  before  the  railroad,  the  town  and  the  State  are  subjected  to 
the  expense  of  constructing  an  overgrade  crossing. 

Francis  B.  Cantwell,  attorney  for  the  petitioners. 

Eugene  Eeet,  member  of  the  town  board  of  the  town  of 
Harrietstown. 

Allen  &  McClary  (by  Mr.  MeClary),  for  the  New  York  Central 
Railroad  Company. 

Fbnnell,  Commissioner. —  This  is  a  petition  asking  a  detei^ 
mination  as  to  whether  a  proposed  highway  shall  cross  a  railroad 
at,  above  or  below  grade.  A  highway  115  feet  long  and  49.5  feet 
wide  has  been  laid  out  crossing  the  Adirondack  division  of  the 
New  York  Central  at  Lake  Clear  Junction,  in  the  town  of  Hai> 
rietstown,  Franklin  county. 

At  the  proposed  crossing  the  railroad  runs  northeast  and  south- 
west, but  it  was  treated  on  the  hearing  as  running  north  and 
south.  The  same  directions  will  be  used  herein.  The  short 
proposed  highway  crosses  the  railroad  track  at  right  angles  and 
joins  the  Lake  Clear-Saranac  Lake  Inn  highway.  The  latter  is 
an  improved  road,  which  at  the  crossing  is  easterly  of  the  railroad 
and  runs  parallel  thereto.  Prior  to  the  construction  of  the  rail- 
road the  main  highway  ran  nearer  to  the  shore  of  Lake  Clear 
and  formed  a  loop  which  crossed  the  present  location  of  the  rail- 
road track  at  two  points.  To  avoid  these  two  crossings  in  the 
construction  of  the  railroad  in  1891  the  highway  was  relocated 
easterly  of  the  railroad  track  and  parallel  thereto.  The  northerly 
end  of  this  loop  seems  never  thereafter  to  have  been  used,  but 
the  southerly  end  was  later  used  by  people  living  in  four  dwellings 
on  the  westerly  side  of  the  track. 

By  a  deed  dated  October  8,  1906,  Anna  E.  Otis  conveyed  to 
Queenie  M.  Davis  a  small  parcel  of  land  together  with  a  right 
of  way  from  the  parcel  conveyed  to  the  railroad  crossing  at  the 
southerly  end  of  the  loop.     By  a  later  deed  between  the  same 
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parties,  Mrs.  Davis  became  the  owner  of  land  over  which  the 
right  of  way  ran  so  that  she  owned  land  extending  to  the  old  rail- 
road crossing,  so  called. 

In  January,  1917,  Mrs.  Davis  wrote  a  letter  to  the  railroad 
company  complaining  that  the  highway  crossing  was  not  in  fit 
condition  for  use  and  asked  the  railroad  company  to  remedy  the 
condition.  The  result  was  a  direction  by  the  railroad  company 
to  Mr.  Otis,  owner  of  the  land  east  of  the  railroad,  to  close  and 
lock  the  gate  at  the  crossing.  This  was  done,  and  thereafter  those 
using  the  highway  to  the  west  of  the  railroad  had  to  pass  northerly 
over  land  of  the  Paul  Smith  Hotel  Company  to  reach  the  crossing 
at  Lake  Clear  Junction  —  the  distance  from  the  old  crossing  to 
the  junction  crossing  being  about  1,800  feet. 

It  appears  that  on  the  5th  day  of  August,  1899,  a  resolution 
was  adopted  by  the  town  board  to  discontinue  the  use  of  the  old 
highway  within  the  loop,  but  nothing  further  appears  to  have  been 
done  about  the  matter,  and  the  southerly  end  remained  open  and 
in  use  until  the  crossing  was  closed  as  heretofore  mentioned.  In 
fact,  the  highway  which  formed  the  southerly  end  of  the  loop 
is  still  in  use  except  that  portion  forming  the  crossing. 

It  is  true  that  the  only  question  before  this  Commission  is  the 
laanner  in  which  the  highway  shall  cross  the  railroad,  but  the 
imnsual  conditions  obtaining  in  this  case  seem  to  require,  or  at 
least  warrant,  the  discussion  of  these  other  questions  as  they  have 
a  direct  bearing  upon  the  determination  of  the  issue  herein. 

If  the  old  highway  crossing  at  the  southerly  end  of  the  loop 
still  remains  an  existing  public  highway  for  the  use  of  those 
residing  on  the  westerly  side  of  the  track,  there  ought  not  to  be 
another  crossing  within  210  feet  of  the  old  crossing.  If  the  old 
crossing  is  not  a  public  crossing  but  is  a  private  or  farm  crossing 
which  some  or  all  of  the  persons  affected  have  the  legal  right  to 
use,  then  their  rights  should  be  determined  before  another  cross- 
ing is  ordered. 

It  would  seem  that  these  legal  questions  should  be  determined 
before  the  railroad,  the  town  and  the  State  enter  upon  so  costly 
an  eUminatioiL 
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The  elevation  of  the  water  in  the  lake  makes  an  undergrade 
crossing  inadvisable.  An  overgrade  structure  would  cost  from 
$60,000  to  $70,000,  which  cost  would  be  prohibitive  as  the  town 
will  undoubtedly  not  desire  to  raise  its  share  of  that  amount  to 
accommodate  the  few  persons  having  property  west  of  the  rail- 
road as  herein  mentioned.  There  is  testimony  to  the  effect  that 
it  would  cost  about  $500  to  lay  out  and  grade  a  highway  along  the 
westerly  side  of  the  track  at  substantially  the  same  location  as 
now  used  by  permission  of  the  intervening  land-owner.  This  esti- 
mate includes  a  snow  fence  but  not  the  cost  of  the  required  land. 

The  crossing  should  be  above  grade,  but  inasmuch  as  the  cost 
will  be  so  great  in  proportion  to  probable  use,  it  is  unnecessary 
at  this  time  to  determine,  as  provided  by  statute,  the  height, 
length  and  material  of  the  structure,  and  the  length,  character 
and  grade  of  the  approaches. 

An  order  has  been  made  accordingly. 

If  the  town  board  of  Harrietstown  shall  hereafter  determine 
that  the  town  is  ready  to  proceed  with  the  elimination  and  willing 
to  pay  its  share  of  the  cost  of  such  an  overhead  structure,  the  Com- 
mission will  thereupon  make  a  determination  as  to  the  matters 
above  mentioned. 

If  the  old  crossing  is  neither  public  nor  private  and  the  town 
does  not  feel  it  can  afford  to  pay  its  share  of  an  overgrade  cross- 
ing, there  still  remains  the  opportunity  to  give  these  residents 
of  the  town  access  to  their  property  from  the  public  highway  by 
laying  out  a  new  highway  to  the  north  along  the  location  of  the 
present  traveled  way  to  the  Lake  Clear  Junction  crossing.  How- 
ever, before  any  elimination  work  at  the  crossing  shall  be  under- 
taken, a  court  of  competent  jurisdiction  should  make  a  determina- 
tion as  to  the  legal  questions  above  mentioned. 

All  concur. 
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UwiTBD  States  Housing  Cobpoeation,  by  H.  Feedeeio  Bsox, 
Works  Superintendent,  against  Niagaea  Elbctbio  Seevice 
CoEPOBATioN,  as  to  Befusal  to  Connect  Certain  Buildings 
Because  Meter  Locations  are  not  According  to  Hules 

Case  No.  6815 

(Public  Service  CommiBsion,  Second  District,  April  10,  1919) 

Electxie  light  companies  —  meters  —  householder  has  right  to  place  his  meter 
to  suit  himself  if  complsring  with  company's  regulations. 

The  regulations  of  an  electric  light  company  contained  the  provision 
that  "Consumers  must  provide  convenient  location  for  meter,  readily 
accessible  to  enable  employees  of  the  company  to  take  the  reading 
thereof  at  any  and  all  times  between  8  o'clock  in  the  forenoon  and 
6  o'clock  in  the  afternoon  of  every  business  day."  The  company  refuses 
to  connect  its  service  with  meter  locations  placed  near  windows  in  cel- 
lars of  houses  having  seven-foot  ceilings  and  concrete  walls  and  floors 
on  the  ground  that  an  outside  location  is  preferable.  Held,  that  the 
regulation  of  the  company  does  not  require  an  outside  location  and  that 
a  householder  has  the  right  to  place  his  meter  to  suit  himself  if  comply- 
ing with  the  company's  rules.  Complaint  sustained  and  company 
ordered  to  install  meters  in  the  cellars  of  houses  and  furnish  electric 
current. 

By  THE  Commission. —  The  complainant  has  constructed  194 
dwellings  in  the  city  of  Niagara  Falls  and  has  wired  them  for 
electricity  in  such  fashion  that  some  of  the  meter  locations  are 
in  the  cellars.  These  cellars  have  seven-foot  ceilings,  are  built 
with  concrete  walls  and  floors,  and  the  meters  are  all  placed  rea- 
sonably near  the  windows  to  get  the  benefit  of  the  light  Respond- 
ent haying  been  requested  to  connect  its  service  with  the  meters 
has  refused  to  do  so  with  respect  to  those  meter  locations  which 
are  in  the  cellars,  on  the  ground  that  such  locations  fail  to  comply 
with  the  regulation  of  the  company  relevant  thereto,  which  regula- 
tion reads  as  follows:  ''Consumers  must  provide  convenient 
location  for  meter,  readily  accessible  to  enable  employees  of  the 
company  to  take  the  reading  thereof  at  any  and  all  times  between 
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8  o'clock  in  the  forenoon  and  6  o'clock  in  the  afternoon  of  every 
buBiness  day/' 

Hearings  were  held  at  Buffalo  on  April  fifth  and  seventh,  at 
which  Morris  Cohn,  Jr.,  and  others  appeared  for  the  respondent 
and  Mr.  H.  Frederic  Beck,  works  superintendent  of  the  National 
Bureau  of  Industrial  Housing  and  Transportation,  appeared  for 
the  complainant.  It  appears  from  the  evidence,  and  is  not  dis- 
puted, that  the  location  of  electric  meters  in  cellars  is  common 
practice  throughout  the  United  States.  Respondent  claims  that 
an  outside  location  is  preferable  and  that  it  is  trying  to  standardize 
the  practice  of  locating  meters  outside  of  buildings  so  that  they 
can  be  read  without  requiring  that  the  meter  reader  enter  the 
building  at  all.  It  may  be  that  a  regulation  requiring  such  out- 
side installation  would  be  a  reasonable  one,  and  it  may  well  be 
that  such  a  practice  would  be  a  desirable  improvement  on  the 
present  common*  practice  of  using  basements  and  cellars.  The 
present  regulation  of  the  company,  however,  does  not  require  an 
outside  location,  but  merely  one  which  is  convenient  and  accessible, 
and  the  only  question  is  whether  or  not  the  locations  made  by  com- 
plainant in  the  cellars  reasonably  comply  with  the  requirement 
of  convenience  and  accessibility.  The  regulation  framed  and 
promulgated  by  respondent  should  be  strictly  construed  against  it 
We  think  the  householder  has  the  right  to  place  his  meter  to  suit 
himself,  provided  the  location  does  not  conflict  with  respondent's 
rule,  and  in  view  of  the  commonly  accepted  practice  of  locating 
in  cellars  such  location  cannot  be  said  to  be  inaccessible  or  incon- 
venient or  in  anywise  in  conflict  with  the  regulation.  It  follows 
that  the  complaint  should  be  sustained  and  respondent  is, 
therefore. 

Ordered,  To,  within  a  reasonable  time  after  application,  install 
electric  meters  in  the  cellars  of  the  houses  in  question  of  com- 
plainant and  furnish  electric  current  to  such  houses. 
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In  the  Matter  of  the  Complaint  of  Customers  in  Owego  against 
Owego  Gas  Light  Company,  as  to  Proposed  Increase  in 
Price  of  Gas 

Case  Ko.  6445 

(Pablic  fieryice  GozmniBsion,  Second  District,  April  17,  1919) 

fncrease  in  rate  of  as  cents  per  looo  cubic  feet  warranted. 

'  When  a  gas  company  operating  a  property  of  a  value  approximating 
$92^00  shows  deficit  of  $7,942.45  for  the  year,  an  increase  in  charge 
of  twenty-five  cents  per  1000  cubic  feet  is  warranted. 

Benjamin  W.  Loring,  for  the  petitioners. 

E.  H.  Palmer,  president  of  the  Owego  Gas  Light  Company, 

H.  O.  Palmer,  vice-president  of  the  Owego  Gas  Light  Company, 

H.  L.   Coleman,  general  manager  of  the  Owego  Gas  Light 

Company. 

Fennbll,  Commissioner. —  The  complaint  herein  grew  out 
of  a  raise  in  price  and  an  alleged  reduction  in  pressure  and 
quality  of  gas.  On  the  hearing  practically  no  complaint  was 
made  against  the  increase  of  twenty-five  cents  per  1,000  cubic  feet 
providing  the  quality  and  pressure  would  be  made  satisfactory 
to  the  consumers.  Nineteen  witnesses  were  sworn  and  the  testi- 
mony showed  that  both  the  quality  and  pressure  of  the  gas  had 
been  unsatisfactory  for  some  time  prior  to  the  hearing  but  that 
some  improvement  had  taken  place  immediately  prior  thereto. 
The  company  contended  that  war  time  conditions  made  it 
extremely  difiicult  to  produce  a  satisfactory  quality  of  artificial 
gas  but  that  strenuous  efforts  would  be  used  to  produce  gas  of  a 
pressure  and  quality  satisfactory  to  the  consumers.  To  keep 
track  of  the  efForts  of  the  company  and  the  service  to  the  con- 
sumers the  hearing  commissioner  appointed  a  local  committee 
with  Henry  L.  Armstrong  as  chairman,  Benjamin  W.  Loring^ 
attorney  for  complainants,  and  Roy  Colby  as  three  members,  and 
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the  company  selected  H.  L.  Coleman,  John  E.  Silsbee  and  E.  H. 
Palmer  as  the  remaining  three  members.  The  committee  were  to 
receive  all  complaints  from  consumers  and  take  up  each  com- 
plaint with  the  company's  local  officers  to  find  and  remedy  the 
condition  causing  the  complaint  This  committee  gave  freely 
of  its  time  and  efforts  during  several  months  and  helped  to  bring 
about  better  service. 

One  of  the  Commission's  inspectors  visited  Owego  for  the 
purpose  of  ascertaining  conditions  and  in  his  report,  dated  Febru- 
ary 28,  1919,  states  that  his  investigation  showec^  the  service  to 
have  reached  a  reasonably  satisfactory  condition. 

Very  little  evidence  was  given  at  the  hearing  as  to  the  need 
for  the  increase  in  rates.  In  Case  No.  6266,  now  before  the 
Commission,  in  which  said  Owego  company  asks  to  transfer  its 
franchises,  works  and  system  to  the  Empire  Gas  and  Electric 
Company,  an  inventory  was  submitted  by  the  company  totaling 
$119,445.88  for  the  physical  property  exclusive  of  materials, 
supplies,  merchandise,  etc.  In  the  same  case  the  division  of 
light,  heat  and  power  of  this  Commission  estimated  the  physical 
property  to  have  cost  $92,545.38.  The  company  protested  that 
this  figure  was  too  low  but  has  expressed  a  willingness  to  accept 
it  for  the  purposes  of  that  proceeding.  The  bonds  oustanding 
amount  to  $50,000  and  the  other  indebtedness  to  approximately 
$40,000,  making  a  total  indebtedness  of  $90,000. 

The  results  of  the  operations  of  this  company  for  the  year 
1918  are  shown  in  the  following  figures  taken  from  the  report 
of  the  company  for  that  year  filed  with  the  Commission : 

Year  Ei^dii^g  Decembeb  31,  1918 

Revenue:  Cubic  feet  sold        Revenue 

General  gas  sales 8,773,500  $13,812  70 

Industrial  and  power 1,736,800  1,538  04 

Merchandire  and  jobbing  revenue 465  82 

Non-operating  revenue 66  00 

Total 10,510,300      $16,882  56 
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Operating  expenses $19,438  91                     j 

Taxes 689  34                      ! 

Bond  interest  (not  actually  paid) 2,500  00 

Other  interest 1,196  76 


Total $23,825  01 

15,882  56 


Deficit  for  year  1918 $7,942  45 


Operating  a  property  that  has  a  value  of  about  $92,500  and 
making  a  deficit  of  $7,942.45  for  the  year  shows  the  necessity 
for  the  increase  of  twenty-five  cents  per  1,000  cubic  feet.  Had 
the  increase  been  in  force  for  the  whole  year  the  revenue  would 
not  have  been  much  more  than  enough  to  pay  two-thirds  of  the 
operating  expenses,  taxes  and  interest. 

The  increase  should  be  permitted  to  stand. 

The  complaint  as  to  quality  and  pressure  was  well  founded 
when  made  but  has  since,  under  all  the  circumstances  of  this  case, 
been  reasonably  satisfied. 

An  order  has  been  made  accordingly. 

All  concur. 


In  the  Matter  of  the  Petition  of  Yonkers  Railroad  Compattt, 
under  Section  184,  Railroad  Law,  for  Approval  of  a  Declara- 
tion of  Abandonment  of  Portions  of  Its  Constructed  Route 
md  Franchises  ^^  ^^  ^^^^ 

(Public  Service  Comznisgion,  Second  District,  April  17,  1910) 

Application  for  the  alMindonment  of  the  Hastings  line  granted. 

Where  the  past  history,  the  present  experience,  and  the  future  prospect 
of  a  street  surface  railroad  extension  make  it  manifest  that  operating 
eaqienaes  have  not  been  and  cannot  be  earned,  and  the  railroad  as  a 
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whole  after  sereral  years'  operation  has  failed  to  earn  any  return  on 
inveatment,  the  Commission  will  approve  the  certificate  of  abandon- 
ment of  the  extension  pursuant  to  section  184  of  the  Railroad  Law. 

"Public  convenience"  cannot  be  predicated  upon  a  condition  where 
the  public  patronage  is  insufficient  reasonably  to  support  the  road  from 
a  financial  standpoint. 

Alfred  T.  Davison,  Leverett  F.  Crumb,  and  Addison  B. 
Scoville,  attorneys,  for  the  petitioner. 

William  J.  Wallin,  mayor,  and  William  A.  Walsh,  corporation 
counsel,  for  the  city  of  Yonkers. 

Joseph  Esser,  corporation  counsel,  for  the  city  of  Mount 
Vernon. 

Frederick  T.  Bums,  for  the  village  of  Hastings. 

Dr.  Bertram  Ball,  for  the  Yonkers  Taxpayers  Association. 

John  C.  Ten  Eyck,  for  the  North  Yonkers  Citizens  Association. 

Edward  H.  Iloffnagle,  president,  chamber  of  commerce  of 
Mount  Vernon. 

C.  W.  Clark,  chairman  of  special  railroad  committee  of  the 
chamber  of  commerce  of  Yonkers. 

Thomas  H.  Burke,  president,  real  estate  board  of  the  city  of 
Yonkers. 

Hill,  Chairman. —  Petitioner  is  a  street  surface  railroad  com- 
pany, owning  and  operating  certain  street  railroads  in  certain 
streets,  avenues  and  highways  in  the  city  of  Yonkers  and  the 
adjoining  village  of  Hastings-on-Hudson.  It  has  filed  its  peti- 
tion dated  December  11,  1918,  for  the  approval  by  the  Commis- 
sion of  a  certain  declaration  of  abandonment  adopted  by  its 
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board  of  directors  on  the  10th  of  December,  1918,  whereby  said 
board  of  directors,  proceeding  under  section  184  of  the  Railroad 
Law,  undertakes  to  abandon  certain  parts  of  its  railroad  on  the 
ground  that  they  are  no  longer  necessary  for  the  successful  opera- 
tion of  its  road  and  the  convenience  of  the  public.  The  formal 
ratification  and  adoption  of  such  declaration  of  abandonment 
by  the  stockholders,  pursuant  to  said  section,  is  annexed  to  and 
forms  part  of  the  petition. 

The  abandonment  covers  various  sections  of  track  in  the  city 
of  Yonkers  and  also  includes  all  of  the  petitioner's  track  in  the 
village  of  Hastings-on-Hudson.  The  portion  of  the  road  in  Hast- 
ings begins  at  a  point  on  the  north  line  of  Warburton  avenue  in 
the  city  of  Yonkers,  N.  Y.,  thence  northerly  through  West  Broad- 
way, commonly  known  as  "  Warburton  avenue  extension,"  in  the 
village  of  Hastingson-Hudson,  across  the  Hastings  bridge,  thence 
along  West  Broadway  or  Warburton  avenue  extension  to  Main 
street,  thence  easterly  along  Main  street  to  Farragut  road  and 
southeasterly  on  Farragut  road  to  Green  street,  a  distance  of  about 
two  miles. 

The  petitioner  has  withdrawn  its  application  so  far  as  con- 
cerns all  of  the  abandonment  in  Yonkers,  leaving  the  application 
to  be  determined  with  respect  only  to  the  portion  of  the  road 
in  Hastings.  Issue  was  joined  on  the  petition  and  hearings  were 
had  and  evidence  taken,  the  village  of  Hastings-on-Hud'!on  appear- 
ing in  opposition  by  Frederick  T.  Bums,  its  counsel. 

The  evidence  introduced  on  the  part  of  the  petitioner,  and 
which  was  not  contradicted,  abundantly  proves  that  the  operation 
of  the  Hastings  line  has  never  been  profitable,  and  the  sharp 
accentuation  of  expense  of  operation  caused  by  the  war  has  caused 
a  corresponding  increase  in  the  deficit.  Thus,  the  earnings  per 
car-mile  of  the  Hastings  line  were,  in  the  year  1913,  19.24  cents 
against  operating  expenses,  including  taxes  and  rentals,  21.25; 
in  1914,  17.31  cents  against  expenses  of  23.01;  in  1915,  17.51 
cents  against  expenses  22.94;  in  1917,  receipts  of  20.06  cents 
against  expenses  30.39.  These  comparisons  are  made  by  adopt- 
ing as  an  operating  expense  per  car-mile  the  average  operating 
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expense  over  the  system  and  crediting  to  the  Hastings  line  so 
much  of  the  traflBc  as  is  considered  properly  assignable  to  that 
portion  of  the  road. 

The  financial  history  of  this  company  has  been  one  of  great 
difficulty  and  distress  and  for  the  past  six  years  the  annual  deficits 
from  operation  have  varied  from  $59,000  to  $252,000.  No  return 
has  ever  been  made  on  investment,  so  that  it  is  not  necessary  to 
consider  any  valuation  or  any  rate  of  return.  There  has  never 
been  any  return. 

Upon  the  facts  shown  there  seems  no  doubt  of  the  right  of  the 
petitioner  to  abandon  the  Hastings  line.  It  seems  superfluous  to 
argue  that  under  the  circumstances,  the  company  having  given  the 
road  in  question  a  fair  trial  and  it  not  being  needed  for  strategic 
purposes  to  reach  other  sections  lying  further  to  the  north  or  east, 
and  that  it  has  never  earned  operating  expenses,  this  portion  of 
the  road  may  fairly  be  considered  nd  longer  necessary  for  the 
successful  operation  of  petitioner's  system.  As  concerns  con- 
venience of  the  public,  it  can  hardly  be  claimed  that  public  con- 
venience can  be  a  defense  to  the  abandonment  unless  the  con- 
tribution which  the  public  makes  to  the  support  of  the  road  will 
pay  operating  expenses  and  some  reasonable  return  on  investment 

In  this  case  it  appears  clearly  that  no  return  on  investment 
has  even  been  earned  and  that  for  many  years  the  portion  of  the 
road  in  question  has  failed  to  earn  operating  expenses.  Had 
the  Yonkers  system  as  a  whole,  including  the  Hastings  extension, 
been  reasonably  profitable,  it  might  and  probably  would  be  neces- 
sary to  consider  whether  the  unprofitableness  of  the  Hastings 
track  in  and  by  itself  should  be  controlling  upon  this  application. 
But,  as  stated  above,  it  is  clear  from  the  evidence  that  the  system 
as  a  whole  has  been  unprofitable,  as  well  as  the  Hastings  division 
considered  separately.  Furthermore,  if  the  Hastings  line,  either 
separately  considered  or  as  part  of  the  system,  was  found  to  be 
suflFering  only  a  temporary  falling  off  in  revenue  due  to  increased 
war  costs,  a  different  view  would  be  permissible.  Here,  however, 
there  is  no  indication  either  from  the  past  history,  the  present 
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experience  of  the  future  prospect  of  the  trackage  in  question  that 
even  operating  expenses  can  be  earned. 

We  think  the  applicant  has  brought  itself  by  the  evidence 
clearly  within  the  spirit  and  intent  of  section  184  of  the  Rail- 
road Lav7.  That  section  prescribes  the  legal  steps  necessary  to 
be  taken  by  a  street  surface  railroad  before  it  can  abandon  opera- 
tion of  any  part  of  its  road.  The  requisite  facts  are  that  the 
portion  proposed  to  be  abandoned  is  no  longer  necessary  for  the 
successful  operation  of  the  road  and  convenience  of  the  public. 
We  do  not  believe  public  convenience  can  be  predicated  upon  a 
condition  where  the  public  patronage  is  insufficient  to  reasonably 
support  the  road  from  a  financial  standpoint. 

These  views  lead  to  a  determination  to  approve  the  resolution 
of  abandonment  which  has  been  presented,  so  far  as  concerns  the 
track  in  the  village  of  Hastings,  and  an  order  will  be  entered 
accordingly. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the  Commission  on 
the  same  day  made  the  following  order : 

By  the  Commission. — After  due  hearing  and  deliberation  and 
f'Or  the  reasons  stated  in  an  opinion  of  the  Commission  of  this 
^«te,  it  ifl 

Oi'dered,  That  the  declaration  of  abandonment  of  that  portion 
^*  the  constructed  route  of  the  Yonkers  Railroad  Company  in  the 
incorporated  village  of  Hastings-on-Hudson,  "  Beginning  at  a 
P^^ixt  on  the  north  line  of  Warburton  Avenue,  in  the  city  of 
^^^ers,  N.  Y.,  thence  northerly  through,  upon  and  along  West 
^foadway,  commonly  known  and  called  '  Warburton  Avenue 
^'^tension '  in  the  village  of  Hastings-on-Hudson,  N.  Y.,  to,  across 
*^^d  upon  what  is  known  as  the  Hastings  Bridge,  thence  along 
said  West  Broadway  or  Warburton  Avenue  extension  to  Main 
^*^^eet  in  said  Villaga  Beginning  at  the  intersection  of  Main 
Street  and  West  Broadway,  or  Warburton  Avenue  Extension, 
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thence  easterly  along  Main  Street  to  its  intersection  with  the 
Farragut  Koad ;  then  southeasterly  upon  and  along  said  Farragut 
Road  to  its  intersection  with  Green  Street,  in  said  village,"  is 
hereby  approved  and  that  endorsement  of  such  approval  be  made 
upon  the  declaration  of  abandonment  of  said  portion  of  said 
constructed  route  adopted  by  the  board  of  directors  and  stock- 
holders of  said  company  under  section  184  of  the  Railroad  Law, 
so  far  as  ?aid  portion  of  said  constructed  route  in  the  village  of 
Hastings-on-IIudson  is  described  in  said  declaration  of  abandon- 
ment, and  that  such  indorsement  shall  state  that  the  matter  of 
abandonment  of  such  portions  of  the  constructed  route  of  said 
company  (described  in  said  declaration  of  abandonment)  which 
are  not  within  the  village  of  Hastings-on-Hudson  is  not  now 
passed  upon  by  this  Commission. 


In  the  Matter  of  the  Petition  of  the  United  States  Railroad 
Administration,  Boston  &  Maine  Railsoad,  to  Discontinue 
the  Wayville  and  Reynolds  Stations 

Case  INTo.  6638 

(Public  Service  Commission,  Second  District,  April  22,  1919) 

Application  denied. 

Abandonment  of  railroad  station.  Before  abandonment  is  ordered 
it  should  be  shown  that  the  company  had  provided  and  used  the  most 
economical  plan  for  conducting  the  business  of  the  station.  If  such  a 
plan,  after  fair  trial,  produces  a  loss  to  the  company  out  of  proportion 
to  the  public  convenience,  then  abandonment  should  be  allowed. 

W.  A.  Cole,  solicitor,  Boston  &  Maine  Railroad,  North  Station, 
Boston,  Mass.,  for  the  petitioner. 

McKelvey  &  Stenacher   (by  Mr.   Stenacher),  for  patrons  of 
Wayville  station* 
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John  J.  Mackrell  and  Abbott  H.  Jones,  for  patrons  of  Reynoldi 
station. 

TnnnxTLLy  Commissioner. —  The  Director-General  of  Bailroads 
petitioned  that  the  raiboad  stations  at  Wayville  and  Reynolds 
on  the  Boston  and  Maine  railroad  be  discontinued  and  closed  on 
the  ground  that  the  amount  of  business  being  transacted  at  the 
stations  was  so  small  that  such  closing  would  be  in  the  public 
interest. 

There  has  been  an  agency  station  at  Wayville  for  more  than 
twenty  years.  It  is  on  the  Saratoga  branch  about  nine  miles 
north  of  Mechanicville  and  ten  miles  south  of  Saratoga  Springs. 
It  is  the  only  agency  station  between  these  points. 

The  business  of  the  station  for  the  year  ending  October  81, 
1918,  amounted  to  $4,357.39.  About  twenty  forty-quart  cans  of 
milk  are  shipped  daily,  amounting  to  substantially  250,000  quarts 
a  year.  For  the  year  ending  with  August,  1916,  shipments  from 
this  station  totalled  2,217,849  pounds.  The  station  has  a  post- 
office  with  a  rural  delivery  route  starting  from  it. 

The  agent  was  formerly  paid  one  dollar  and  forty-five  cents 
per  day.  On  October  1,  1918,  his  wages  had  reached  three  dol- 
lars and  sixty-two  cents  a  day.  The  application  to  discontinue 
this  station  was  filed  October  31,  1918.  In  January,  1919,  his 
wages  were  reduced  to  two  dollars  and  two  cents  a  day,  where  they 
still  remain. 

There  has  been  an  agency  station  at  Reynolds  for  more  than 
thirty  years. 

It  is  on  the  Fitchburg  division  about  five  miles  west  of 
Schaghticoke  and  three  miles  east  of  Mechanicville. 

The  business  of  the  station  for  1917  amounted  to  $2,898.84, 
and  for  1918  to  $1,788.84.  It  was  testified  that  the  average 
jusiness  for  ten  years  was  about  $30,000  per  year.  In  one  year 
it  was  about  $40,000,  due  to  shipments  of  Barge  canal  construc- 
tion material,  but  as  this  business  was  clearly  a  special  demand 
that  will  not  occur  again  it  was  not  considered  in  arriving  at  the 
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above  average.  About  fifteen  forty-quart  cans  of  milk  are  shipped 
daily,  amounting  to  substantially  200,000  quarts  a  year. 

In  1916  the  station  agent  was  paid  $2.25  per  day  for  thirty- 
day  month,  or  $67.50  per  month.  In  January,  1918,  his  wages 
had  grown  to  $95  per  month.  In  October,  1918,  to  $190.96  per 
month.  On  October  31,  1918,  this  application  was  filed.  Later 
on  the  agent  was  reduced  to  $4.48  a  day,  for  a  strictly  eight  hour 
a  day  and  no  Sundays,  making  $116.48  per  month  or  $1,400 
a  year. 

Many  witnesses  were  sworn  and  it  was  shown  that  while  the 
stations  did  only  the  amount  of  business  above  mentioned  they 
constituted  a  public  convenience  to  many  shippers.  The  problem 
to  be  solved  in  these  cases  is  not  whether  the  stations  are  so 
expensive  that  the  company  ought  not  to  be  burdened  with  their 
upkeep,  but  whether  some  station  arrangements  can  be  made 
that  will  reasonably  take  care  of  the  business  offered  and  still 
not  make  too  great  a  loss.  The  railroad  should,  in  each  instance, 
provide  the  most  economical  plan  for  conducting  the  station  busi- 
ness. If  the  most  economical  plan  requires  a  greater  expenditure 
than  the  public  convenience  reasonably  warrants  then  discontinu- 
ance should  be  ordered.  The  system  in  use  at  these  two  stations 
can  hardly  be  so  regarded.  In  the  meantime,  and  until  such  plan 
is  adopted  and  tried,  the  petition  herein  should  be  denied 

An  order  has  been  made  accordingly. 

Hill,  Chairman,  and  Irvine  and  Barhite,  Commissioners,  con- 
cur; Kellogg,  Commissioner,  not  present 
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In  the  Matter  of  Proposed  ScheduIeB  of  Bates  Fixed  by  Iboquots 
NATtraAL  Gab  CoMPAmr  to  Take  Effect  January  1, 1918.  Order 
to  show  Cause 

Case  No.  6282 

In  the  Matter  of  the  Complaint  of  Louis  P.  Fuhbmann,  as 
Mayor  of  Buffalo,  against  Iboquois  Natural  Gas  Company 
as  to  Proposed  Increase  in  Price  of  Natural  Gas 

Case  No.  6318 

(Public  Service  Cammission,  Second  District,  April  24,  1919) 

IwuifMney  of  evidenoe  to  ettabliah  ''capital  aetually  expended **•* when 
capitalisatioa  of  gas  leases  not  permitted — when  Federal  income  tax  not 
allowed  as  a  deduction  from  income. 

la  a  gat  rmte  case  the  burden  of  proof  to  ettabliah  the  amount  of  **  capital 
tetnaUy  expended''  by  the  corporation  ia  not  auatained  by  evidence  which  ia 
Mofined  to  reproduction  value  where  evidence  of  actual  coat  and  inveatment 
U  available. 

A  natural  gaa  company  in  poaaeaaion  of  what  are  known  as  gaa  leaaea  wiU 
aot  be  allowed  to  capitalixe  anch  leaaea  in  order  to  inereaae  its  apparent 
capital  upon  which  rates  are  to  be  baaed. 

The  Federal  income  tax  will  not  be  allowed  aa  a  deduction  from  income 
ia  determining  the  return  on  inveatment  of  a  public  aervioe  corporation. 

Oeorge  E.  Pierce,  city  attorney,  and  Frederick  C.  Bupp  and 
Herbert  A.  Hickman,  assistant  corporation  counset,  for  the  city 
of  Buffalo. 

Henry  W.  Hill,  specially,  for  Buffalo  Bestaurant  Association. 

Roes  Graves  in  person. 

S.  Jay  Chart,  attorney  for  village  of  Depew. 

B.  D.  Jackson,  attorney  for  the  village  of  Lancaster. 
Statb  Ddt.  Bbt.— Vol.  19       14 
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Louis  L.  Thrasher,  counsel  for  the  village  of  Lancaster. 

Daniel  J.  Eenefick^  counsel  for  Iroquois  Natural  Oas  Company. 

Hill,  Chairman. —  These  are  two  proceedings :  one  arising  on 
a  complaint  filed  by  Louis  P.  Fuhrmann  as  mayor  of  the  city  of 
Buffalo  against  certain  tariff  rates  filed  November  30,  1917,  by 
the  Iroquois  Natural  Gas  Company;  and  the  other  a  proceeding 
initiated  by  the  Commission  by  an  order  to  show  causa  Both 
proceedings  have  the  same  object,  which  is  to  test  the  reason- 
ableness of  an  increase  in  the  price  of  natural  gas  in  the  city 
of  Buffalo.  The  price  prior  to  the  filing  of  the  schedule  was 
thirty-two  cents  per  1,000  cubic  feet,  with  a  discount  of  two 
cents  for  prompt  payment,  making  the  net  rate  thirty  cents. 
The  increase  is  five  cents  for  the  consumption  not  exceeding 
40,000  cubic  feet  in  any  one  month,  and  ten  cents  per  1,000 
cubic  feet  for  amounts  in  excess  of  that  named.  By  reason  of 
the  advanced  price  for  larger  use,  it  is  estimated  that  the  net 
increase  is  about  five  and  four  hundred  and  thirty-six  one- 
thousandths  cents  per  1,000.  It  will  be  noted  that  the  new 
schedule  is  peculiar  in  that  a  higher  price  is  charged  for  large 
consumption  than  for  small  consumption,  the  explanation  being 
that  the  demand  exceeds  the  ability  of  the  company  to  supply 
the  gas  in  practicable  volume  so  as  to  give  a  satisfactory  service, 
and  the  aim  of  the  company  evidently  is  to  encourage  economy 
in  the  use  of  the  gas  which  is  supplied. 

HiSTOEICAL 

For  convenience,  the  Iroquois  Natural  Gas  Company  will 
be  referred  to  as  the  Iroquois  Company,  and  the  United  Natural 
Gas  Company  of  Pennsylvania  will  be  called  the  United  Com- 
pany. Both  corporations  are  engaged  in  the  production  and 
distribution  of  natural  gas.  In  the  year  1918  the  Iroquois 
Company  distributed  about  13,000,000  cubic  feet  per  day  on  the 
average  in  its  territory  in  Western  New  York,  which  extends 
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from  the  Pennsylvania  line  northerly  to  and  including  the  city 
of  Buffalo,  that  city  having  a  population  of  about  500,000 
people.  The  number  of  consumers  in  Buffalo  is  about  80,000. 
Of  the  total  output  of  the  Iroquois  Company,  the  percentage 
taken  by  these  Buffalo  consumers  is  about  85  per  cent.  The 
company  was  organized  in  1912,  taking  over  all  the  properties 
which  the  United  CJompany  then  owned  within  the  State  of  New 
York  and  certain  relatively  small  gas  companies  in  the  immediate 
vicinity  of  Buffalo.  It  also  took  over  the  Buffalo  Natural  Gas 
Fuel  Company  which  had  previously  been  operating  in  Buffalo 
as  the  selling  and  collecting  agent  of  the  United  Company  above 
mentioned. 

The  United  Company  was  organized  in  1886.  The  Natural 
Gas  Trust,  immediately  upon  the  organization  of  the  United 
Company  and  the  Buffalo  Natural  Gas  Fuel  Company,  acquired 
the  ownership  of  all  the  capital  stock  of  both  companies.  It  was 
at  this  time  that  gas  in  Pennsylvania  was  first  transported  to 
the  city  of  Buffalo  and  vicinity.  The  production  and  transporta- 
tion to  the  city  line  of  Buffalo  from  Pennsylvania  was  handled 
and  controlled  by  the  United  Company,  the  Buffalo  Company 
operating  merely  as  a  selling  agent  of  the  United  and  confining 
its  operations  to  the  city  of  Buffalo.  In  1902  the  National  Fuel 
Gas  Company,  a  New  Jersey  corporation,  was  organized  to 
operate  as  a  holding  company,  and  succeeded  the  Natural  Gas 
Trust  in  the  ownership  of  the  United  Company  and  the  Buffalo 
Natural  Gas  Fuel  Company.  At  present  the  United  Company 
and  the  Iroquois  Company  may  be  said  to  be  sister  operating 
companies,  all  of  the  capital  stocks  of  both  being  owned  by  the 
National  Fuel  Gas  Company.  The  amount  of  gas  produced  by  the 
Iroquois  Company  is  small  when  compared  to  its  sales,  notwith- 
standing its  acquisition  of  the  gas  territory  lying  within  New 
York  State  formerly  owned  by  the  United  Company,  and  it 
depends  upon  the  United  Company  for  76  per  cent  of  the  gas 
which  it  sells  to  its  customers,  following  in  this  respect  the  prac- 
tice of  the  Buffalo  Natural  Gas  Fuel  Company  up  to  the  time  it 
was  taken  over  by  the  Iroquois  Company.    The  United  Company 
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in  turn  buys  about  one-fifth  of  the  gas  it  turns  over  to  the  Iroquois 
Company  from  the  Peoples  Natural  Gas  Company  of  PittsburgL 

The  arrangement  between  the  United  Company  aud  the  Iro* 
quois  Company  for  the  supply  of  this  large  quantity  of  gas  is  not 
that  of  purchase  and  sale  but  provides  for  the  delivery  of  the  gas 
at  the  State  line,  the  Iroquois  Company  to  account  to  the  United 
Company  for  all  of  its  receipts  except  a  certain  percentage  which 
it  retains  for  its  services  as  distributing  agent  At  about  the 
time  of  the  increase  in  the  Iroquois  schedule  in  Buffalo  this 
percentage  was  reduced  by  arrangement  between  the  companies 
to  such  a  point  that  instead  of  receiving  twenty-one  cents  per 
1,000  cubic  feet,  as  the  United  had  been  doing,  leaving  nine 
cents  to  the  Iroquois  Company  for  its  percentage,  its  returns  from 
this  gas  were  increased  to  twenty-six  cents  per  1,000  cubic  feet; 
and  it  will  be  observed  that  this  increase  is  in  approximately  the 
same  proportion  as  the  increase  in  price  demanded  of  consumers 
by  the  Iroquois  Company  under  its  new  schedules. 

At  the  time  of  the  organization  of  the  Iroquois  Company  in 
1912  under  the  laws  of  the  State  of  New  York,  such  organiza- 
tion was  subject  to  the  jurisdiction  of  the  Public  Service  Com- 
mission of  that  State,  and  that  Commission  had  the  power  and  it 
was  its  duty  to  inquire  into  and  supervise  and  regulate  the 
capitalization.  The  necessary  investigation  was  entered  upon  by 
that  Commission,  and  before  it  was  completed  it  was  arranged 
between  the  officials  of  the  company  and  the  Commission  that 
further  investigation  should  be  suspended ;  and  that  the  company 
should  be  allowed  to  capitalize  at  the  desired  figure  of  $10,000,^ 
000,  and  to  issue  in  payment  for  the  properties  to  be  Ukea  over 
about  $8,000,000,  upon  its  entering  into  a  stipulation  with  the 
Public  Service  Commission  which  would  safeguard  the  public  in 
future  rate  proceedings  against  any  excess  in  the  amount  of 
capital  stock  issued  over  the  value  of  the  property  capitalized; 
and  inasmuch  as  this  stipulation  plays  a  very  important  part 
in  the  disposition  of  this  case,  it  is  herein  below  inserted  ver- 
batim, together  with  a  parallel  column  in  which,  for  greater 
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conveiiieiicey  is  stated  what  I  consider  to  be  the  legal  effect  of 
each  paragraph  with  respect  to  this  case. 

It  is  obvioxLS  that  the  reason  for  making  this  stipulation  was 
to  avoid  a  long  and  tedious  investigation  of  the  values  of  the 
properties  taken  over  from  the  different  companies,  which  would 
naturally  consume  a  great  deal  of  time.  The  purpose  of  the 
Commission  seemed  to  be  to  handle  the  matter  in  a  practical 
waj,  and  to  treat  the  certificate  which  it  was  required  by  law  to 
make,  namely,  that  the  capitalization  allowed  was  required  for 
the  purposes  of  the  corporation,  as  a  formality,  by  reason  of  ihe 
making  of  the  stipulation.  Thereupon  the  incorporation  was 
completed  with  a  capital  stock  of  $10,000,000,  of  which  approxi- 
mately $8,000,000  was  issued  for  the  properties  acquired.  Since 
that  time  there  has  been  no  change  in  the  capital  stock  issue. 

The  Stipulatiow 

The  following  is  the  text  of  the  stipulation  referred  to  so  far 
aa  pertinent  to  these  proceedings: 

"  2.  That  in  any  proceeding  to  fix         In  any  rate  proceeding,  burden  is 


rate   or    rates   which    shall   be  upon  Iroquois  Company  to  establish 

charged  as  a  maximum,  or  otherwise,  affirmatiyely   necessity    for    any    in- 

for  natural  gas  supplied  to  custom-  crease. 

ers  within  the  cities,  towns  and  yil-  In  default  of  meeting  burden,  Com- 

lages  now  served  by  the  companies  mission  may  without  other  proof  fix 

wbose  properties   are   to  be   trans-  the  now  existing  rate  as  the  lawful 


ferred  to  the  Iroquois  Natural  Qas  rate. 
Company  in  this  proceeding,  here* 
after  had  before  the  Public  Service 
Ccimiiission,  Second  District,  or  other 
lawful  authority,  inyolTing  tiie  rea- 
loiiableiiess  of  the  rate  charged  for 
natural  gas  in  any  of  the  towns,  vil- 
lages and  citiea  now  served  or  sup- 
plied by  any  of  the  persona  or  cor- 
porations named  in  thia  order  within 
the  State  of  New  York,  the  burden 
of  proof  shall  be  upon  said  Iroquois 
Nitur^  Gas  Company  to  establish 
aArmatively  that  any  price  in  ex- 
cess of  32  cents  gross  and  30  cents 
net  for  each  1000  cubic  feet  of  nat- 
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ural  gaa  is  Just  and  reasonable;  and 
in  default  of  eyidence  fairly  and  rea- 
sonably meeting  such  burden,  the 
Commission  or  other  lawful  author- 
ity may  without  other  proof  or  evi- 
dence fix  and  determine  the  just  and 
reasonable  rate  for  natural  gas  in 
said  municipalities  at  32  cents  gross 
and  90  cents  net  for  each  1000  cubic 
feet." 

"3.  That  in  any  proceeding  to  fix 
the  rates  maximum  or  otherwise,  for 
natural  gas  to  be  charged  by  said 
Iroquois  Natural  Qas  Company,  here- 
after had  before  said  Public  Service 
Commission  or  other  lawful  author- 
ity, the  price  paid  by  said  Iroquois 
Natural  Gas  Company  for  natural 
gas  to  any  other  corporation  or  cor- 
porations shall  be  open  to  inquiry 
and  the  burden  of  proof  shall  be  upon 
the  said  Iroquois  Natural  Gas  Com- 
pany to  establish  afiirmatively  that 
the  price  so  paid  by  it  is  just  and 
reasonable,  or  that  the  contract  was 
made  in  good  faith  with  a  corpora- 
tion by  which  it  is  not  controlled 
and  upon  the  best  terms  that  the 
Iroquois  Natural  Gas  Company  could 
obtain." 

''  5.  That  in  any  investigation  had 
pursuant  to  the  paragraph  hereof 
numbered  3,  which  shall  relate  to  or 
involve  the  reasonableness  of  the 
price  paid  by  the  Iroquois  Natural 
Gas  Company  to  the  United  Natural 
Gas  Company  for  gas,  the  books, 
papers,  records  and  physical  prop- 
erty of  the  United  Natural  Gas  Com- 
pany shall  be  open  to  full  inspection 
by  this  Commission,  its  enfs^ineers 
and  accountants,  in  precisely  the 
same  manner  as  though  said  corpora- 
tion and  its  affairs  were  under  the 
supervision  and  jurisdiction  of  this 
Commission." 


In  any  rate  proceeding,  priee  paid 
by  Iroquois  Company  to  United  Com- 
pany shall  be  open  to  inquiry,  with 
burden  of  proof  upon  Iroquois  Com- 
pany to  establish  affirmatively  (1) 
that  price  is  just  and  reasonable,  or 
(2)  that  contract  was  made  in  good 
faith  with  corporation  by  which  Iro- 
quois is  not  controlled  and  upon  the 
best  terms  Iroquois  can  obtain. 


In  any  rate  case  involving  reason- 
ableness of  price  paid  by  Iroquois 
Company  to  United  Company,  books 
and  physical  property  of  United  Com- 
pany shall  be  open  to  inspection  by 
the  CommiBsi<Hi  in  the  same  maimer 
as  though  United  Company  and  its 
affairs  were  under  the  supenrision 
and  jurisdiction  of  the  Commiaition. 
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I  assume  the  effect  of  these  provisions  to  be  as  respects  the 
pending  proceedings  — 

First.  The  burden  is  upon  the  Iroquois  Company  to  estab- 
lish affirmatively  that  the  demanded  increase  in  rates  is  juBt 
and  reasonable. 

Second,  That  the  reasonableness  of  the  increased  price  pro- 
posed to  be  paid  by  the  Iroquois  Company  to  the  United  Com- 
pany is  open  to  inquiry. 

Third,  That  it  is  incumbent  upon  the  Iroquois  Company  to 
establish  affirmatively  that  the  increased  price  paid  by  it  to  the 
United  Company  is  just  and  reaaonable. 

Fourth.  That  the  alternative  of  showing  that  the  contract 
was  made  in  good  faith  by  a  corporation  by  which  the  Iroquois 
Company  is  not  controlled  does  not  enter  into  consideration 
because  of  the  admitted  fact  that  while  it  is  not  controlled  by 
the  United  Company  both  it  and  the  United  Company  are  in  the 
common  ovniership  of  a  third  company. 

Fifth.  That  the  books  and  physical  property  of  the  United 
Company  are  the  legitimate  subjects  of  inspection  by  the  Com- 
mission, and  facts  relative  thereto  are  to  be  considered  by  the 
Commission  for  the  same  purpose  and  with  the  same  effect  as 
though  the  rates  had  been  established  by  that  company  instead 
of  the  Iroquois  Company:  that  is  to  say,  that  the  necessity  of 
an  increased  price  to  the  United  Company  is  to  be  determined 
by  the  consideration  of  the  return  it  would  be  entitled  to  receive 
if  it  were  a  gas  corporation  or  electrical  corporation  organized 
under  the  laws  of  the  State  of  New  York,  which  return  is  gov- 
erned by  the  following  language  used  in  section  73  of  the  Public 
Service  Commissions  Law,  namely :  "  In  determining  the  price 
to  be  charged  for  gas  or  electricity  the  commission  may  consider 
all  facts  which  in  its  judgment  have  any  bearing  upon  a  proper 
determination  of  the  question  ♦  *  ♦  with  due  regard  among 
other  things  to  a  reasonable  average  return  upon  capital  actually 
expended  and  to  the  necessity  of  making  reservations  out  of 
income  for  surplus  and  contingencies." 

We  are  not  unobservant  of  the  claim  by  respondent's  counsel 
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that  the  Oommission  was  without  power  to  bind  the  IroquoiB 
Company  by  this  stipulation.  We  assume,  however,  that  it  i» 
entitled  to  be  treated  on  the  same  basis  as  a  stipulation  made 
in  open  court,  to  which  class  of  stipulations  the  courts  have 
always  accorded  the  highest  sanctity  on  the  grounds  of  public 
policy.  Therefore,  for  the  purposes  of  these  proceedings,  the 
stipulation  must  be  considered  as  of  full  force  and  efiPect 

Frequent  reference  is  made  in  respondent's  brief  to  the  formal 
certificate  which  was  made  by  the  Commission  in  1912  to  the 
effect  that  the  issue  of  eight  millions  of  stock  by  the  Iroquois 
Company  in  consideration  for  the  properties  taken  over  was 
based  upon  evidence  and  was  binding  on  the  Commission  as  a 
finding  that  at  that  time  it  considered  the  property  taken  over 
to  represent  that  value.  This  I  think  is  disingenuous,  as  it  is 
perfectly  clear  that  the  whole  object  of  the  stipulation  was  to 
leave  the  question  of  value  of  the  property  open  for  future 
inquiry.  If  that  were  not  the  object,  then  it  is  difficult  to  see 
what  object  there  could  have  been. 

One  question  which  gave  rise  to  much  argument  in  the  trial 
of  this  proceeding  was  whether  or  not,  by  reason  of  paragraph 
5  of  the  stipulation,  the  books  and  physical  property  of  the 
United  Company  were  to  be  open  to  an  inspection  by  the  Com- 
mission with  respect  to  showing  the  actual  investment  which  the 
United  Company  had  in  the  property  which  was  turned  over 
by  that  company  to  the  Iroquois  Company  in  1912.  This  argu- 
ment arose  from  the  refusal  of  the  United  Company  to  give 
the  Commission  access  to  its  books  so  far  as  they  related  to  those 
costs,  it  claiming  that  those  costs  have  nothing  to  do  with  the 
reasonableness  of  the  price  paid  by  the  Iroquois  Company  to  the 
United  Company  for  gas,  and  that  the  paragraph  in  question 
relates  only  to  those  facts  which  bear  upon  the  reasonableness 
of  such  price.  While  this  is  probably  debatable,  it  is  not  impoi^ 
tant  in  view  of  the  conclusions  hereinafter  reached. 

Thb  Issues 

The  issues  in  the  case  relate  to  the  rate  of  return  which  these 
companies  are  entitled  to  receive  through  the  medium  of  the 
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Iroquois  Company's  price  of  gas  in  the  city  of  Buffalo.  This 
rate  of  return  is  to  he  computed  on  the  value  of  the  property 
devoted  hy  the  respective  companies  to  the  public  service  and 
used  and  useful  in  such  service.  The  establishment  of  these 
values  involves  the  consideration  of  the  fair  value  of  the  prop- 
erty of  the  Iroquois  Company  and  also  that  of  the  United  Com- 
pany. Upon  both  of  these  questions  the  respondent  was  obliged 
to  assume  and  did  assume  the  burden  of  proof.  The  first  ques- 
tion is  whether  or  not  the  character  of  the  evidence  furnished 
by  the  respondent  is.  such  as  fairly  to  meet  the  requirements  of 
the  stipulation  prima  facie,  or  in  other  words,  whether  or  not 
it  is  sufficient  to  establish  a  prima  facie  case  in  support  of  the 
new  rates.  If  the  evidence  is  not  of  this  character  and  if  a  prima 
facie  case  has  not  been  established,  then  it.  seems  to  be  the  duty 
of  the  Commission  under  the  terms  of  paragraph  2  of  the  stipu- 
lation arbitrarily  to  fix  the  rate  at  the  amount  originally  charged. 
If  we  find  that  within  the  intent  of  the  stipulation  the  evidence 
furnished  by  the  respondent  has  established  its  contentions  as 
to  the  value  of  the  property  involved,  the  next  question  is 
whether  or  not  upon  the  whole  evidence  in  the  case  the  previously 
existing  rates,  namely  thirty-two-thirty  cents  per  1,000  cubio 
feet,  are  sufficient  to  yield  an  adequate  return. 

EVIDENGS  OF  RePSODUCTION   CoSTS 

It  will  be  observed  that  with  regard  to  large  portions  of  prop- 
erty all  of  the  evidence  of  values  produced  by  the  respondent  was 
opinion  evidence  of  reproduction  costs,  unaccompanied  by  evi- 
dence of  actual  costs  or  investment.  On  the  contrary,  the  latter 
class  of  facts  was  strenuously  withheld  from  the  record  by  the 
respondent.  It  did  not  appear  that  records  of  actual  costs  were 
not  available  in  the  respondent's  books,  but  on  the  contrary 
the  unquestioned  inference  from  the  record  is  that  th^  were  and 
are  available.  The  position  of  respondent  is  that  under  these 
circumstances  it  had  the  right  in  meeting  the  burden  of  proof 
to  confine  its  proof  to  opinion  evidence  of  reproduction  costs. 
With  rcigard  to  the  gas  lands,  or  so-called  intangibles,  the  motive 
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for  this  position  is  obvious,  because  actual  costs  would  not 
include  the  increased  value  placed  on  such  lands  by  the  United 
Company  as  from  time  to  time  they  were  transferred  from  the 
unoperated  to  the  operated  property  account.  A  reference  to 
the  property  account  discloses  that  unoperated  leaseholds  carried 
at  five  dollars  per  acre,  itself  an  arbitrary  figure,  were  increased 
tenfold  when  treated  as  operated  property.  This  increase  would 
not  appear  anywhere  in  the  cost  account.  Aside  from  this  par- 
ticular consideration,  however,  I  do  not  consider  that  under  the 
circumstances  disclosed  the  evidence  of  reproductive  value 
furnished  by  respondent  fairly  supports  its  burden  of  proof 
so  as  to  establish  even  a  prima  facie  valuation.  I  do  not 
understand  that  the  Commission  is  bound  to  consider  evidence 
of  this  character  standing  alone,  at  least  where  the  actual  costs 
or  other  supporting  facts  are  available  and  are  not  produced. 
Such  qualified  sanction  as  the  courts  have  given  to  the  reproduc- 
tion method  of  establishing  value  in  rate  cases  is  generally  found 
to  include  this  condition.  The  authorities  mostly  relied  on  as  a 
justification  for  this  class  of  evidence  are  Smyth  v.  Ames,  169 
n.  S.  466,  and  the  Minnesota  rate  cases.  In  the  Ames  case, 
Mr.  Justice  Harlan,  quoting  from  an  earlier  case,  said :  "  Each 
case  must  depend  upon  its  special  facts  and  when  a  court  ♦  *  ♦ 
is  required  to  determine  ♦  *  *  rates  *  *  *  its  duty  is  to 
take  into  consideration  the  interest  both  of  the  public  and  of  the 
owner  of  the  property,  together  with  all  other  circumstances  that 
are  fairly  to  be  considered." 

And  he  added :  "  We  hold  ♦  ♦  ♦  that  the  basis  of  all  cal- 
culations  as  to  the  reasonableness  of  rates  to  be  charged  *  *  * 
must  be  the  fair  value  of  the  property  being  used  by  it  for  the 
convenience  of  the  public,  and  in  order  to  ascertain  that  value 
the  original  cost  of  construction,  the  amount  expended  in  per- 
manent improvements,  the  amount  of  market  value  of  its  bonds 
and  stock,  the  present  as  compared  with  the  original  cost  of  con- 
struction, the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses  are  all  matters  for  consideration  and 


FuHBMAim  V.  Iroquois  Natural  Gas  Co.  219 

Public   Service   Commission,   Second   District  [Vol.  19] 

are  to  be  given  such  weight  as  may  be  just  and  right  in  each 
ease.  We  do  not  say  that  there  may  not  be  other  matters  to  be 
regarded  in  estimating  the  value  of  the  property."  [Italics 
mine.] 

And  in  the  Minnesota  rate  cases  Mr.  Justice  Hughes  said: 
"The  cost  of  reproduction  method  is  of  service  in  ascertaining 
the  present  value  of  the  plant  when  it  is  reasonably  applied  and 
when  the  cost  of  reproducing  the  property  may  be  ascertained 
with  a  proper  d^reeof  certainty." 

The  California  Commission  has  determined  that  "  the  repro- 
duction cost  method  of  valuation  may  be  adopted  in  a  rate  case 
where  no  complete  or  accurate  record  of  either  the  original  cost 
or  actual  investment  ♦  ♦  *  exists."  Matter  of  San  Jose 
Water  Co.,  P.  U.  R.  1915  E,  706.  And  the  Wisconsin  Commis- 
sion has  said:  '^Neither  the  cost  of  reproducing  the  existing 
plant  or  system  nor  replacing  an  existing  system  or  plant  by  an 
equivalent  one  is  final  as  determining  the  cost  new  or  present 
value.  ♦  ♦  ♦  but  both  may  be  of  evidential  value  in  deter- 
mining the  actual  fair  value  thereof."  Matter  of  Janesville 
Water  Co.,  P.  U.  R  1915  A,  178.  And  in  the  Clarksburg  case 
the  West  Virginia  Commission  said :  "  The  actual  investment 
and  reproduction  cost  should  be  considered  and  applied  like  all 
the  other  evidence  of  value,  whenever  they  will  in  any  way  aid 
the  rate-making  body  in  arriving  at  a  fair  value." 

I  think  it  is  clear  from  all  the  cases  that  the  reasonable  appli- 
cation of  the  rule  is  that  the  actual  investment  should  be  con- 
sidered where  it  is  available,  and  the  reproduction  cost  may  be 
considered  whenever  it  will  aid  the  rate-making  body  in  arriv- 
ing at  a  fair  value  for  the  property.  It  is  of  the  utmost  impor- 
tance in  every  case  to  be  able  to  consider  facts  and  actual  costs 
as  distinguished  from  theories  and  speculative  or  constructive 
values.  The  determination  of  a  proper  valuation  in  a  rate  case 
is  generally  a  matter  of  great  difiiculty,  and  where  actual  facts 
and  costs  are  susceptible  of  proof  it  would  seem  to  be  of  first 
importance  that  they  should  be  supplied.  The  unreliability  of 
reproduction   values  without  the  check   upon  them  which    is 
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made  available  by  evidence  of  facts  is  illustrated  in  the  present 
case,  where  according  to  respondent's  brief  the  margin  of  proof 
as  to  the  value  of  the  Iroquois  property  extends  all  the  way  from 
$9,364,000  to  about  $16,000,000.  It  is  evident  from  this  wide 
diversity  that  the  figures  must  be  based  largely  on  conjecture. 
Apparently,  the  item  of  $8,000,000  claimed  by  the  respondent 
as  the  investment  in  the  Iroquois  Company  in  1912  has  thus 
expanded  with  the  aid  of  a  comparatively  small  additional  invest- 
ment  to  about  $15,000,000.  Surely  such  evidence  as  this,  based 
so  far  as  the  leases  are  concerned  upon  expert  opinion,  cannot 
properly  be  accepted  as  a  basis  for  a  new  rate. 

It  seems  clear  from  these  and  generally  from  all  the  authori- 
ties on  the  subject  that  evidence  of  reproduction  value  is  only 
one  factor  in  a  valuation  and  that  where  actual  cost  or  invest- 
ment can  also  be  produced  it  shoxdd  be.  The  wisdom  of  this 
view  is  supported  by  the  daily  experience  of  the  Commission  in 
its  consideration  of  valuations  for  rate-making  purposes.  As  a 
method  of  establishing  values  in  rate  cases,  reproduction  cost 
first  came  into  prominence  by  reason  of  the  qualified  sanction 
apparently  given  it  by  Mr.  Justice  Harlan  in  Smyth  v.  Ames. 
It  is  interesting  to  note  that  that  was  a  period  of  low  reproduc- 
tion costs  and  the  object  was  to  compel  the  lowering  of  railroad 
pates  by  basing  the  rate  of  return  on  reproduction  value  without 
regard  to  the  much  higher  original  cost  and  investment.  It  is 
observable  that  the  court  did  not  sustain  this  view,  but  held 
that  the  reconstruction  cost  was  but  one  element  of  the  proper 
proof.  The  soundness  of  this  holding  is  evident  when  we  con- 
sider that  the  conditions  are  now  reversed  and  that  in  the  current 
period  of  unnaturally  swollen  war  costs  we  find  the  concept  of 
valuation  then  advanced  returning  to  plague  its  inventors  and 
made  use  of  by  the  owners  of  quasi-public  properties  to  build 
up  constructive  values  for  rate  purposes  largely  in  excess  of 
actual  costs  of  the  normal  pre-war  period.  Either  use  of  these 
purely  theoretical  and  highly  speculative  computations  is  obvi- 
ously potential  with  great  danger  of  error  and  injustice. 

In  any  aspect  of  the  case,  I  cannot  see  that  the  respondent 
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is  entitled  to  the  increase  demanded.  The  question  largely 
depends  upon  whether  or  not  the  increase  of  five  cents  per  thou- 
sand in  the  price  paid  by  the  Iroquois  Company  to  the  United 
Company  is  required  by  the  latter  company  in  order  to  yield 
a  fair  return  upon  its  invested  capital*  In  examining  the  afiPairs 
of  that  company  we  find  at  the  outset  that  its  capital  and  operat- 
ing accounts  have  been  kept  in  a  manner  radically  different  from 
those  of  other  public  utilities,  producing  results  widely  at  vari- 
ance with  them.  In  the  financial  accounts  of  railroads,  electric 
light  companies,  manufactured  gas  concerns,  and  telephone  com- 
panies, as  well  as  those  of  manufacturing  and  other  commercial 
concerns  not  under  State  r^ulation,  the  exj)enditure8  originally 
made  for  fixed  capital  are  entered  in  the  capital  account,  to  which 
all  additions  are  from  time  to  time  debited  and  all  withdrawals 
credited,  and  operating  accounts  are  kept  by  crediting  all  reve* 
nues  on  the  one  side  and  charging  all  expenses  and  depreciation 
on  the  other;  but  it  seems  that  both  the  United  Company  and 
the  constitutent  companies  of  the  Iroquois  Company  conducted 
their  financial  accounts  quite  differently.  This  fundamental  dif- 
ference in  method  is  described  by  the  witness  Sartorius,  who 
states  that  ^^  When  a  leasehold  is  first  acquired  it  is  placed  in  a 
division  known  as  unoperated  acreage,  and  when  drilling  fol- 
lowed and  a  producing  well  was  developed  that  acreage  was 
put  in  the  operated  class  and  a  value  per.  acre  established  on  a 
basis  of  production  over  a  period  of  time.'' 

The  effect  of  this  difference  in  method  upon  the  property 
accounts  of  the  company  is  of  course  profound.  It  amounts 
to  capitalizing  the  leases  as  rapidly  as  they  are  developed.  Thus 
we  have  two  profit  accounts:  (1)  a  primary  account  in  which 
80  called  profits  earned  by  the  company  in  its  drilling  and 
development  department,  instead  of  being  credited  to  income, 
are  carried  to  capital  account,  where  they  form  a  basis  for 
increased  capitalization  and  are  used  to  justify  higher  rates ;  and 
(2)  the  ordinary  operating  profits  or  revenues,  which  may  be 
termed  a  secondary  profit  or  income  account,  but  which  alone  is 
treated  as  the  real  income  for  rate  purposes. 
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The  question  of  the  admissibility  of  these  financial  methods 
has  received  attention  in  other  recent  natural  gas  rate  cases  deter- 
mined by  the  public  service  commissions  of  other  States. 

In  the  case  of  Northeastern  Oil  &  Gas  Co.  (Ohio),  P*  U.  R 
1916  D,  693,  the  wells  were  valued  in  the  absence  of  cost  records 
by  letting  their  assumed  cost  absorb  the  cost  of  the  dry  holes. 
With  respect  to  capitalizing  the  leases  or  acreage  the  Commis- 
sion said :  "  It  is  extremely  difficult  to  find  any  fair  basis  on 
which  to  calculate  the  value  of  gas  leases  and  especially  those 
covering  undeveloped  territory.  However,  the  Commission  is  of 
the  opinion  that  whatever  sums  are  necessarily  expended  for 
acquiring  and  holding  leases  upon  a  sufficient  amount  of  terri- 
tory to  meet  present  demands  and  to  make  reasonable  provision 
for  the  future  should  be  treated  as  an  operating  expense; "  and 
any  item  in  excess  of  actual  cost  was  excluded,  as  was  also  a 
theoretical  item  of  value  for  right  of  way.  The  Commission's 
engineer,  whose  report  was  adopted  and  followed  by  the  Com- 
mission, said,  "  It  is  impossible  to  give  a  producing  well  a  repro- 
ductive value."     The  leases  were  not  allowed  to  be  capitalized. 

Another  case  was  determined  by  the  Ohio  Commission  in  the 
following  year,  Ashtabula  Gas  Co.,  1917  D,  790,  wherein  the 
Commission  held  (p.  803)  that  "  the  leases  should  not  be  capi- 
talized but  that  a  sufficient  amount  should  be  allowed  as  an 
operating  expense  to  provide  for  acquiring  and  holding  leases 
to  safeguard  the  future  and  to  pay  lease  and  well  rentals ; "  and 
a  small  sum  was  allowed  for  that  purpose. 

In  the  Clarksburg  Light  &  Heat  Co.  case  (W.  Va.),  P.  TJ. 
R  1917  A,  677,  a  valuation  was  permitted  of  the  developed  wells 
and  undeveloped  acreage  —  but  it  is  noticeable  that  in  that  case 
the  question  of  the  propriety  of  the  item  was  not  raised  so  that 
the  question  was  apparently  not  at  issue. 

In  the  Osage  &  Oklahoma  case,  determined  by  the  Oklahoma 
Commission,  reported  id.  p.  426,  the  Ohio  cases  were  followed, 
the  Commission  saying  at  page  447,  after  referring  to  the  Clarks- 
burg case :  "  In  this  case,  however,  the  Commission  has  assigned 
no  value  to  the  leases  of  the  company  and  no  separate  value  to 
the  gas  produced  except  as  a  factor  of  operating  ezpenaa'' 
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We  think  the  authorities  cited  discredit  the  accounting  methods 
adopted  by  the  respondent  in  the  respect  mentioned.  It  would 
seem  that  on  principle  as  well  as  authority  such  methods  are 
inconsistent  with  the  tenets  of  rate  making  by  public  service 
commissions  as  generally  sanctioned  by  the  courts.  The  expendi- 
ture of  the  money  of  the  corporation  for  gas  leases  is  of  course 
a  legitimate  capital  expenditure ;  but  to  swell  the  capital  account 
by  reason  of  gas  produced  by  the  corporation  on  such  leases 
would  seem  to  be  inadmissible. 

Without  regard  to  the  foregoing  criticism,  however,  and 
accepting  the  company^s  own  method  of  accounting,  we  find  that 
its  rate  of  return  upon  its  claimed  capital  from  the  inception  of 
the  company  in  1886  to  and  including  the  year  1917,  that  being 
the  last  year  for  which  the  figures  are  available,  was,  according 
to  the  results  reported  by  the  Commission's  expert,  17.03  per 
cent.  This  included  two  large  stock  dividends.  And  it  is  evi- 
dent from  the  report  that  the  capital  account  has  been  largely 
built  up  from  surplus  earnings.  It  is  also  notable  that  the  earn- 
ings for  the  final  three  years  of  the  period  were  large  and  show 
an  upward  curve,  being  respectively  11.04,  13.18,  and  14.54 
per  cent.  To  be  sure  these  results  are  not  fully  accepted  by  the 
respondent's  counsel,  who  insists  in  his  brief  that  the  rate  for 
1917  did  not  exceed  11.75,  and  that  the  average  during  the 
company's  life  did  not  exceed  13.40.  But  even  these  admitted 
rates  of  earnings  are  in  excess  of  those  which  have  been  deter- 
mined to  be  fair  in  other  recent  natural  gas  cases.  I  refer  to  the 
Clarksburg  case,  supra,  cited  on  another  point  by  the  respondent, 
where  8  per  cent  was  determined  upon  as  a  fair  rate;  the  case 
of  Landon  v.  Public  Utility  Commission  of  Kansas,  in  which 
the  Commission  allowed  only  6  per  cent,  which  was  increased  by 
the  Federal  court  to  8  per  cent  (234  Fed.  Rep.  152)  ;  and  the 
Ashtabula  case,  supra,  where  10  per  cent  was  allowed.  It  will 
be  noticed  that  the  return  allowed  by  the  statute  is  an  average 
return,  and  this  provision  admits  of  lean  years  being  averaged 
with  those  yielding  more  than  the  required  rate. 

In  all  recent  cases  before  the  Commission,  consideration  has 
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necessarily  been  given  to  the  largely  increased  labor  and  material 
costs  brought  about  by  war  conditions.  From  an  examination 
of  the  operating  expense  sheet  of  the  respondent  and  of  the 
United  Company  it  will  be  observed  that  natural  gas  companies, 
by  reason  of  the  character  of  their  business,  are  largely  immune 
from  those  elements  of  increased  war  costs  which  have  so  vitally 
affected  other  classes  of  public  utility  corporations.  The  prin- 
cipal items  are  coal,  labor,  oil  and  steel.  These  do  not  largely 
affect  a  natural  gas  company.  The  Iroquois  Ciompany  has  dis- 
continued extensions  of  its  supply  lines  so  that  expenditures  for 
pipe  are  relatively  small  to  those  required  of  a  company  which  is 
not  fully  established ;  coal  does  not  enter  into  its  operating  costs 
at  all,  and  labor  is  not  one  of  its  important  items. 

The  Commission  feels  also  that  public  service  corporations 
must  not  expect  to  be  immune  fully  from  the  fluctuations  of 
income  which  affect  all  of  the  elements  of  the  community  in 
times  of  upheaval.  To  be  sure  they  cannot  and  ought  not  to 
be  required  to  furnish  service  at  confiscatory  rates,  but  ordinary 
inequalities  of  return  for  passing  periods  should  not  be  con- 
sidered too  seriously. 

Referring  again  to  the  rates  of  return  of  the  United  Company 
during  the  past,  the  company  claims  that  its  contract  price  with 
Peoples  Company  of  Pittsburgh  for  about  one-fifth  of  its  supply 
for  Buffalo  has  recently  been  increased,  but  that  item  is  not 
sufficiently  large  to  reduce  its  conceded  level  of  earnings  below 
a  fair  rate  as  adjudicated  in  the  determinations  to  which!  have 
referred. 

The  Iroquois  Company  received  in  1917  on  the  thirty  cent 
rate  an  income  applicable  to  dividends  of  $860,893.  The  com- 
pany claims  that  its  sales  in  that  year  were  above  normal,  and 
shows  a  falling  off  in  1918  equal  to  about  $60,000  of  gross 
revenue. 

The  property  of  the  company  was  examined  in  this  proceei- 
ing  by  the  Commission's  representative  who  reported  a  value 
of  $5,451,424.50.  This  result  differed  from  the  company's 
book  figures  by  the  rejection  of  about  $2,5.00,000  from  the 
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acreage  item,  which  he  considered  unjustified.  On  the  old 
rates,  therefore,  accepting  Mr.  Henderson's  yaluation,  the 
income  sheet  for  the  coming  year  would  result  substantially  aa 
follows : 

Income  for  dividends,  1917 $860,893 

Less  allowance  for  reluced  sales 60,000 

$810,000 

Investment,  1912  (Henderson's  figures) $5,451,424  50 

Additions  to  property  since  that  time 1,140,061  12 

Working  capital    745,000  00 

Total  inyestinent  and  working  capital $7,336,485  62 

Rate  of  return 10.4% 


This  computation  disregards  certain  items  which  might  be 
used  to  vary  the  result.  The  company,  while  claiming  that  its 
property  values  should  not  be  reduced  by  reason  of  depreciation 
or  obsolescence  covering  the  period  since  1912,  wishes  to 
increase  its  amortization  charge  from  this  time  forward  largely 
because  of  a  possible  giving  out  of  the  gas  supply  in  the  future. 
Surely  if  the  life  is  to  be  amortized,  the  entire  amortization 
should  not  be  concentrated  on  the  remaining  period  of  life, 
but  should  be  spread  over  the  entire  life  both  past  and  future. 
But  this  scale  of  amortization  is  itself  purely  theoretical  and 
baa  been  adopted  only  since  the  beginning  of  this  proceeding. 
It  is  not  fair  to  assume  this  theoretical  death,  and  that  when 
it  occurs  the  company's  pipe  system  must  be  scrapped.  Even 
now  the  company  is  owned  in  common  with  the  Buffalo  illumi- 
nating gas  system  and  is  planning  for  a  mixed  gas  in  the  future. 

It  also  ignores  Tyng's  estimate  of  $45,469  for  increased  taxes 

resulting   from   the  Federal   income   tax  which   the   company 

claims  as  a  deduction  from  income.     I  think  this  tax  cannot 

be  considered  as  a  deduction,  like  property  and  franchise  taxes, 

before  striking  a  balance  which  will  represent  the  net  income 
8ta9  Iter.  RsPT. —  Vol.  19        16 
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or  return  on  investment  The  income  tax  is  a  tax  not  on 
property  or  on  earnings,  but  on  the  income  as  such.  In  intent 
it  is  not  a  tax  on  the  coiporation  or  its  property,  but  on  the 
income  which  is  transmitted  to  its  final  recipient,  the  stock- 
holder, and  is  paid  at  the  source  purely  as  a  matter  of  expedi- 
ency in  its  collection.  This  is  obvious  because  the  dividend  in 
the  hands  of  the  recipient  is  relieved  from  the  tax  upon  it 
being  shown  that  it  was  paid  at  the  source  and  not  otherwise. 
If  it  were  paid  by  the  stockholder  he  could  not  transfer  the 
burden  to  the  consumer  and  thus  spread  it  over  the  general 
community,  nor  was  it  the  intent  of  the  statute  that  he  should 
be  allowed  so  to  do;  but  if  the  corporation  is  allowed  to  deduct 
it  as  an  expense  before  arriving  at  the  net  income  or  rate  of 
return,  the  statutory  intent  in  this  respect  will  be  defeated. 

The  respondent's  counsel  urges  that  the  United  Company 
may,  if  it  is  dissatisfied  with  the  Buffalo  price,  withdraw  its 
supply  entirely  from  the  Iroquois  Company  and  thus  cut  off 
all  supply  from  the  city  of  Buffalo.  Whatever  force  there  may 
be  in  this  suggestion,  I  do  not  see  that  it  is  one  which  the 
Commission  can  allow  to  influence  its  determination.  It  would 
seem  to  be  purely  a  question  of  policy  for  the  consideration  of 
the  consumers  of  gas  in  that  city. 

Irvine  and  Fennell,  Commissioners,  concur  in  opinion  of 
Hill,  Chairman;  Kellogg,  Commissioner,  taking  no  part 

Baehitb,  Commissioner. —  Case  No.  6282  is  a  proceeding 
instituted  by  this  Commission  upon  its  own  initiative  wherein 
the  Commission  seeks  by  means  of  an  order  to  show  cause  to 
determine  whether  a  schedule  for  increased  rates  filed  by  the 
Iroquois  Natural  Gas  Company  is  just  and  reasonable  and  not 
in  violation  of  any  provision  of  law.  Soon  after  the  Commis- 
sion had  begun  its  proceeding,  the  then  mayor  of  Buffalo  filed 
a  complaint  against  the  same  schedule  (case  No.  6318)  and 
asked  for  a  review  by  the  Commission.  As  the  object  of  the 
two  proceedings  is  the  same  they  were  consolidated  with  the 
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consent  of  the  parties,  and  the  evidence  taken  and  the  proceed- 
ings had  apply  to  both  cases.  Complaints  were  also  filed  by 
other  parties,  but  as  a  determination  of  ^the  two  cases  now 
nnder  consideration  must  be  applicable  to  all  other  proceed- 
ings brought  for  a  determination  as  to  the  validity  of  the 
schedule  of  rates  filed  by  the  company,  it  will  be  unnecessary 
to  consider  those  cases. 

After  the  schedules  for  increased  rates  had  been  filed  by  the 
company  and  pending  the  determination  of  the  proceedings 
based  upon  the  order  to  show  cause  and  upon  the  complaint  of 
the  mayor,  this  Commission  made  an  order  providing  that  the 
rates  then  in  force  should  continue  during  the  pendency  of 
the  proceeding,  the  basis  of  such  order  being  an  order  made 
by  the  Commission  in  1912,  and  a  stipulation  of  the  company 
filed  in  pursuance  of  such  order  at  the  time  the  company  began 
business,  it  being  the  opinion  of  the  Commission  that  the 
schedules  for  increased  rates  were  a  violation  of  said  order  and 
said  stipulation.  The  Commission  in  support  of  its  order  began 
a  proceeding  in  the  Supreme  Court  for  its  enforcement.  The 
city  of  Buffalo  was  made  a  party  to  this  proceeding.  The  court 
made  its  judgment  to  the  effect  that  the  company  under  its 
stipulation  could  not  make  its  proposed  increased  rates  effective 
until  it  had  shown  that  they  were  reasonable  and  just.  The 
company  appealed  from  the  judgment,  and  it  was  reversed  by 
the  Appellate  Division  which  h^d  that  the  company  had  the 
right  to  file  its  schedules  and  put  in  force  its  new  rates  notwith- 
standing the  order  of  the  Commission  and  the  stipulation  of  the 
company  made  in  1912.  The  determination  of  the  Appellate 
Division  has  been  affirmed  by  the  Court  of  Appeals.  It  may 
be  said  that  the  company  voluntarily  at  different  times  put  off 
tb.e  effective  date  of  the  schedule  of  increased  rates  at  the 
nquest  of  the  Commission  and  the  city  of  Buffalo,  the  times 
amounting  in  the  aggregate  to  four  months. 

The  company  also  made  application  to  the  Supreme  Court 
for  a  writ  of  prohibition  to  prevent  this  Commission  from  pro^ 
ceeding  with  the  two  cases  now  under  consideration,  upon  the 
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ground  that  the  company  was  engaged  in  business  which  was 
of  an  interstate  character  over  which  the  Commission  has  no 
jurisdiction,  but  the  writ  was  denied. 

With  the  above  brief  history  of  the  proceedings  which  have 
been  had  in  the  matters  under  review,  we  will  proceed  to  a 
discussion  of  the  evidence  and  the  rules  of  law  applicable  thereto. 

The  Iroquois  Natural  Gas  Company,  as  its  name  indicates, 
is  engaged  in  business  of  producing,  distributing,  and  sell- 
ing natural  gas  to  different  cities  and  villages  within  the  State 
of  New  York.  It  is  in  evidence  that  in  1917,  the  last  year  in 
which  the  figures  are  available,  it  disposed  of  13,997,960,000 
cubic  feet  of  its  products.  Seventy-six  and  twenty-seven  one- 
hundredths  of  one  per  cent  of  this  gas  was  bought  from  the 
United  Natural  Gas  Company,  a  Pennsylvania  corporation 
with  its  principal  office  in  that  State.  Part  of  the  balance  was 
procured  from  wells  owned  by  the  company  in  the  State  of  New 
York,  and  part  was  purchased  within  the  same  State,  but  that 
fact  is  not  important. 

The  company  is  a  domestic  corporation  organized  May  23, 
1911,  with  a  present  authorized  capital  of  $10,000,000.  On 
June  5,  1912,  the  Commission  made  an  order  in  effect  authoriz- 
ing the  company  to  begin  business,  and  among  other  things  to 
acquire  the  works,  franchises,  and  systems  of  seven  companies 
and  of  an  individual,  and  to  issue  its  capital  stock  in  payment 
therefor.  Under  this  order  the  company  issued  $8,027,505  of 
its  capital  stock  in  payment  of  the  various  properties  purchased. 
In  October  of  the  same  year  the  company  was  authorized  to 
issue  $5,000  of  its  capital  stock  for  cash  in  payment  of  organi- 
zation taxes.  The  total  capital  stock  issued  thus  became 
$8,032,505,  and  has  remained  at  the  same  figure  to  date.  The 
company  has  not  issued  any  bonds  and  owes  no  debts  except 
those  presumably  of  an  ordinary  business  nature. 

As  a  part  of  the  property  acquired  under  this  order,  the 
company  purchased  all  of  the  works,  system,  franchises,  and 
property  belonging  to  the  United  Natural  Gas  Company  within 
the  State  of  New  York,  and  paid  therefor  with  its  capital  stock 
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to  the  amount  of  par  value  of  $5,589,505.  The  United  Com- 
pany thus  hecame  for  a  time  the  controlling  factor  in  the  affairs 
of  the  Iroquois  Company,  not  alone  because  of  stock  control 
but  as  the  source  from  which  the  Iroquois  has  since  it  began 
business  obtained  more  than  three-quarters  of  its  supply  of  gas. 
The  disposition  of  the  stock  of  the  Iroquois  Company  obtained 
by  the  United  Company  may  be  traced.  By  its  report  filed  with 
the  Commission  for  the  last  six  months  of  1912,  it  appears 
that  the  Iroquois  Company  had  three  stockholders,  namely,  the 
Buffalo  Natural  Gas  Fuel  Company,  Coal  and  Iron  Exchange, 
Buffalo,  New  York,  17,500  shares;  this  stock  represents  the 
purchase  price  by  the  Iroquois  Company  from  the  Buffalo 
Natural  Gas  Fuel  Company  of  property  under  the  order  of 
June  6,  1912;  National  Fuel  Gas  Company  of  26  Broadway, 
New  York,  6,930  shares:  how  the  last  stock  was  obtained  does 
not  appear  and  probably  is  not  of  much  importance;  United 
Natural  Gas  Company,  55,895  shares:  this  last  amount  of 
stock  was  obtained  from  the  Iroquois  Company  pursuant  to  the 
order  of  June  fifth  and  was  the  purchase  price  of  the  property 
Bold  by  the  United  Company  to  the  Iroquois.  During  the  year 
1918  the  stock  ownership  changed.  By  the  report  of  that  year 
it  appears  that  at  the  end  of  the  year  the  stockholders  had  been 
reduced  in  number  to  two:  National  Fuel  Gas  Company,  65,930 
shares^  and  the  United  Natural  Gas  Company,  14,395  shares. 
The  same  ownership  continues  as  appears  by  all  the  reports  filed. 
In  fact,  it  is  evident  that  the  National  Fuel  Gas  Company  has 
complete  control  not  only  of  the  Iroquois  Company  but  also  of 
the  United  Company.  An  officer  of  the  National  Fuel  Gas 
Company  was  sworn,  and  he  testified  that  that  company  either 
owned  or  controlled  100  per  cent  of  the  stock  of  the  Iroquois 
Company  and  of  the  United  Company  and  several  of  the  annual 
reports  of  the  National  Fuel  Gas  Company  in  evidence  are  to 
the  same  effect. 

In  other  words,  the  holding  company  absolutely  controls  not 
alone  the  Iroquois  Company  which  distributes  the  gas  in  New 
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York  State,  but  also  the  Pennsylvania  company  which  eapplies 
the  gas  to  the  distributing  company  under  contract 

At  the  outset  of  the  case  the  Iroquois  Company  was  required 
to  produce  its  proof.  This  ruling  was  based  upon  that  clause 
in  the  order  and  stipulation  noted  aboye,  which  proyides  that 
in  any  rate  proceeding  the  burden  of  proof  shall  be  upon  the 
Iroquois  Company  to  establish  afltenatiyely  that  any  price  in 
excess  of  thirty-two  cents  gross  and  thirty  cents  net  for  each 
1,000  cubic  feet  of  gas  is  just  and  reasonable.  The  company 
did  not  deny  the  stipulation  but  denied  its  legality,  and  took 
exception  to  the  ruling  that  the  company  should  first  proceed 
with  its  proof.  "No  legal  reason  has  been  advanced  why  the 
company  should  ignore  its  stipulation;  and  the  order  made  by 
the  Commission  in  1912  expressly  provides  that  the  authoriza- 
tions and  consents  given  to  the  company  were  based  upon  cer- 
tain express  conditions,  one  of  which  was  the  stipulation  to 
which  we  have  referred  and  which  was  to  be  embodied  in  the 
order  entered. 

'No  reason  is  stated  by  the  company  in  its  answers  why  the 
increaeed  rates  are  necessary  except  the  general  allegations  that 
such  rates  will  yield  only  a  fair  return  upon  the  value  of  the 
property.  It  is  true  that  in  People  ex  rd.  N.  Y.  C.  &  H.  R 
E.  R  Co.  V.  P.  S.  C,  215  N.  Y.  241,  it  is  held  in  a  railroad 
case  that  the  mere  fact  that  the  rate  has  been  raised  carries 
with  it  no  presumption  that  it  was  not  rightfully  done,  but  in 
the  present  case  the  Commission  had  before  it  its  own  public 
records  afterward  submitted  in  evidence,  namely,  the  annual 
reports  of  the  Iroquois  Company  which  show  that  on  December 
81,  1912,  six  months  after  it  had  begun  business,  it  had  accumu- 
lated a  corporate  surplus  of  $183,206.06,  which  on  the  Slst 
day  of  December,  1917,  had  increased  to  $1,912,639.82. 
The  same  reports  show  that  during  the  years  1914,  1915,  1916, 
and  1917  dividends  had  been  declared  amounting  in  the  aggre- 
gate to  25  per  cent,  requiring  a  total  payment  of  $2,008,125, 
which  added  to  the  accumulated  surplus  makes  a  profit  of 
$3,920,664.32  for  five  and  one^half  years,  or  a  yearly  average 
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upon  the  capital  stock  issued  of  over  8.87  per  cent.  There  is  a 
dight  discrepancy  between  the  amount  of  stock  authorized  by 
the  order  of  1912  and  that  named  in  the  annual  reports,  but 
the  difference  is  so  small  as  to  be  of  no  consequence.  It  further 
appears  from  the  evidence  that  the  United  Company  is  in  reality 
one  of  the  principals  dealing  with  the  city  of  Buffalo  and  the 
other  customers  of  the  Iroquois  Company.  The  United  Company 
furnishes  over  76  per  cent  of  the  gas  used  by  the  Iroquois  Com- 
pany, and  this  gas  is  not  sold  to  the  Iroquois  Company  but  is 
simply  furnished  to  the  Iroquois  Company  for  distribution  as 
agent  of  the  United  Company.  In  a  contract  between  the  two 
oompanies  dated  July  1,  1912,  which  had  for  its  basis  a  supply 
of  natural  gas  to  be  furnished  by  the  United  Company  to  the 
Iroquois  Company,  in  the  words  of  the  contract  "  For  sale  and 
distribution  to  consumers  for  account  of  the  United  Company,'* 
it  is  clearly  apparent  that  the  United  Company  is  the  real  prin- 
cipal. In  a  letter  written  by  the  president  of  the  United  Com- 
pany to  the  president  of  the  Iroquois  Company,  dated  December 
1,  1916,  this  language  is  used:  ^^The  third  paragraph  of  the 
contract  between  the  Iroquois  Natural  Gas  Company  and  the 
United  Natural  Gas  Company  is  modified  so  that  the  United 
Company  will  receive  seventy  per  cent  instead  of  sixty-six  and 
two-thirds  per  cent  as  in  said  paragraph  specified,  and  that  the 
Iroquois  Company  will  retain  the  balance  of  the  net  proceeds  as 
its  commissions."  In  a  letter  dated  November  19,  1917,  between 
the  presidents  of  the  two  companies,  appears  this  sentence :  ''  The 
Iroquois  Company  is  to  pay  the  United  Natural  Gas  Company 
out  of  the  proceeds  of  the  gas  sold  by  the  Iroquois  Company  for 
account  of  the  United  Company,  etc"  The  amended  contract 
made  between  the  United  Company  and  the  Iroquois  Company 
on  the  24th  day  of  November,  1917,  contains  this  clause:  '^  The 
Iroquois  Company  is  entitled  to  retain  the  balance  of  the  net 
proceeds  of  the  sale  of  gas  as  commissions  for  its  services  in 
transporting,  selling,  and  distributing  the  gas  for  the  United 
Company."  That  tiiere  can  be  no  doubt  that  the  United  Com- 
pany is  one  of  the  principals  in  the  dealings  with  the  customers 


232         Stats  Dxpabtmxnt  Reports 

[Vol.  191  Pablie   Service  Cominisaion,   Second  Dittriet 

of  the  Iroquois^  is  well  illustrated  by  the  contracts  and  the 
communication  between  the  officers  of  the  companies.  The  evi- 
dence shows  that  the  United  Company,  from  and  including  the 
year  1886  to  and  including  the  year  1917,  had  paid  in  dividends 
an  average  of  17.55  per  cent  annually. 

It  was  conceded  upon  the  trial  that  the  National  Fuel  Gm 
Company  at  the  time  of  the  consolidation  in  1912  owned  the 
stock  of  the  United  Company,  and  we  have  already  called  atten- 
tion to  the  fact  that  the  same  company  soon  after  the  consolida- 
tion became  the  owner  of  the  controlling  interest  in  the  stock  of 
the  Iroquois,  and  now  and  for  some  time  has  been  in  complete 
control  of  that  company.  The  Iroquois  Company  and  the  United 
Company  are  but  fingers  upon  the  same  hand,  controlled  by  the 
same  brain,  and  turn  their  profits  into  the  same  treasury.  The 
career  of  the  controlling  company  shows  increasing  prosperity. 
In  1913  its  net  earnings  were  $2,737,811.98 ;  in  1914,  $3,123,- 
101.15;  in  1916,  $3,263,140.71;  in  1916,  $3,928,230.39;  in 
1917,  $4,446,495.14.  At  the  end  of  1914  its  surplus  was  $11,- 
004,950.10,  which  increased  at  the  end  of  1917  to  $13,471,- 
942.98.  This  success  was  achieved  upon  an  actual  capitalization 
of  $14,803,900  in  1914,  which  had  increased  in  1917  to 
$18,489,825. 

Eegardless  of  the  stipulation  made  by  the  Iroquois  Company, 
can  there  be  any  doubt  that  the  burden  of  proof  is  upon  the 
Iroquois  Company  to  show  the  necessity  for  increased  rates? 

Paragraph  No.  3  of  the  order  of  1912  relates  to  an  investi- 
gation by  the  Public  Service  Commission  or  other  lawful 
authority  to  fix  the  rates  charged  by  the  Iroquois  Company. 
Paragraph  No.  5  of  the  same  order  provides  "  that  in  any  investi- 
gation had  pursuant  to  the  paragraph  hereof  numbered  3  which 
shall  relate  to  or  involve  the  reasonableness  of  the  price  paid 
by  the  Iroquois  Natural  Gas  Company  to  the  United  Natural 
Gas  Company  for  gas,  the  books,  papers,  records,  and  physical 
property  of  the  United  Natural  Gas  Company  shall  be  open  to 
full  inspection  by  this  Commission,  its  engineers  and  accountants, 
in  precisely  the  same  manner  as  though  said  corporation  and  its 
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officers  were  under  the  supervision  and  jurisdiction  of  this  Com- 
mission." Certainly  this  investigation  involves  th«  reasonable- 
ness of  the  rates  paid  for  gas  by  the  Iroquois  Company  to  the 
United  Company,  especially  when  we  find  that  both  of  said 
companies  are  completely  owned  and  controlled  by  one  corpora- 
tion which  can  place  the  burden  where  it  pleases.  In  f  act,  the 
situation  comes  within  the  spirit  if  not  within  the  letter  of  that 
part  of  the  stipulation  which  provides  that  the  burden  of  proof 
is  upon  the  Iroquois  Company  to  show  that  the  contract  was 
made  in  good  faith  ^^with  a  corporation  by  which  it  is  not 
controlled.'' 

It  will  be  noticed  that  the  part  of  the  stipulation  which  we 
have  quoted  gives  to  the  Commission  fuU  inspection  of  the  books 
of  the  United  Company  in  precisely  the  same  manner  as  though 
that  corporation  and  its  affairs  were  under  the  supervision  and 
jurisdiction  of  the  Commission.  The  Commission  has  the  right 
to  use  the  books  to  obtain  such  information  as  it  may  deem  neces- 
sary. The  statute,  section  72  of  the  Public  Service  Commis- 
sions Law,  provides  "  In  determining  the  price  to  be  charged  for 
gas  or  electricty  the  commission  may  consider  all  facts  which 
in  its  judgment  have  any  bearing  upon  a  proper  determination 
of  the  question  although  not  set  forth  in  the  complaint  and  not 
within  the  allegations  contained  therein,  with  due  regard  among 
other  things  to  a  reasonable  average  return  upon  capital  actually 
expended.**  It  was  pertinent  to  the  inquiry  and  under  the  statute 
quoted  was  the  duty  of  the  Commission  to  determine  the  actual 
cost  of  the  property  transferred  by  the  United  Company  to  the 
Iroquois  in  1912.  The  property  had  been  capitalized  by  the 
Commission  at  that  time  at  $5,589,505,  but  the  stipulation  to 
which  we  have  called  attention  provides  ^'in  any  proceeding 
involving  the  reasonableness  of  any  increase  of  such  present  rates 
neither  the  Commission,  the  city,  nor  the  company  shall  be  bound 
or  prejudiced  by  the  amount  of  capitalization  herein  allowed  and 
accepted  by  the  company,  or  the  valuations  herein  testified  to  or 
proved.''  The  Commission,  in  attempting  to  determine  the  cost 
of  the  property  conveyed  by  the  United  Company  to  the  Iroquois, 
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was  met  by  a  flat  refusal  on  the  part  of  the  United  to  allow  its 
books  to  be  examined  for  that  purposa  The  Commission  was 
by  the  refusal  of  the  United  Company  forced  through  its  experts 
to  build  up  in  the  best  manner  possible  upon  information  obtained 
from  various  sources  the  value  of  the  property  in  question,  and 
the  value  thus  obtained  is  severely  criticized  by  the  attorney  for 
the  Iroquois  Company  on  the  ground  of  its  alleged  inadequacy. 
An  employee  of  the  Commission  was  sent  to  the  office  of  the 
United  Company  for  the  purpose  of  examining  its  books.  The 
following  is  his  testimony  as  to  the  reception  which  he  met: 
"Q.  In  your  examination  of  the  United  you  were  accorded  access 
to  their  books  in  all  except  one  particular,  were  you  not  ?  A.  Yes, 
sir.  Q.  What  particular  was  that  ?  A.  We  were  refused  access 
to  particulars  relating  to  the  actual  original  cost  of  property 
which  the  United  Natural  Q-as  Company  sold  or  delivered  in 
any  way  to  the  Iroquois  Natural  Gas  Company  at  the  time  the 
Iroquois  Natural  Gas  Company  was  formed  in  1912.*' 

Later,  when  the  same  witness  was  under  examination  concern- 
ing a  report  which  he  had  submitted  in  which  there  was  an 
estimate  of  $2,700,000  as  the  value  of  the  property  conveyed  by 
the  United  to  the  Iroquois  in  1912,  he  testified  as  follows: 
"  Q.  The  original  was  approximately  $2,700,000.  Do  I  under- 
stand from  that  that  the  original  cost  of  all  the  property  con- 
veyed to  the  Iroquois  by  the  United  was  $2,700,000  ?  A.  That 
is  our  estimate  of  what  the  original  cost  was.  As  stated  earlier, 
we  were  refused  access  to  the  records  of  the  company  which  would 
show  what  that  original  cost  actually  was.  Q.  Did  you  ask  for 
access  to  those  records  ?  A.  Yes,  sir.  Q.  And  you  were  refused 
access?  A.  Yes,  sir.  The  officers  of  the  company  stated  that 
in  their  opinion  it  was  not  covered  by  the  stipulation  Entered 
into  in  1912." 

The  above  testimony  was  not  disputed  by  the  company. 

The  only  person  connected  with  the  United  Company  who 
was  interrogated  concerning  the  refusal  of  the  officers  of  the 
company  to  allow  the  representative  of  the  Commission  to 
examine  the  books  was  the  treasurer.    After  stating  that  he  did 
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jjLci  know  whether  there  was  any  request  made  to  examine  the 
books  or  records  of  New  York  State  property,  the  following  is 
fomid  in  the  record :    "  Q.  You  do  not  mean  to  state  then,  Mr. 

,  positively,  that  Mr. did  not  have  access  to  all  of  your 

books  at  Oil  City!  A.  I  mean  to  say  that  they  had  access  to 
all  the  books  they  asked  me  for.  Q.  Yes,  that  is  all  ?  A.  Yes. 
Q.  What  they  were  refused  by  the  other  officers  of  your  com- 
pany and  its  lawyers  you  do  not  know?  A.  No,  that  I  would 
not  know/' 

The  United  Company  deliberately  prevented  the  Commission 
from  obtaining  positive  information  of  that  which  it  is  directed 
by  the  statute  to  take  into  consideration  in  determining  the  rate 
to  be  paid  for  gas,  namely,  "  Capital  actually  expended."  Pub. 
Serv.  Com.  Law,  §  72.  It  is  true  that  the  representatives  of  the 
Commission  were  referred  to  the  evidence  given  by  witnesses 
called  by  the  Iroquois  Company  for  the  purposes  of  the  con- 
solidation in  1912.  In  other  words,  there  was  a  refusal  to  supply 
the  evidence  covered  by  the  stipulation  and  an  insistence  upon 
furnishing  such  evidence  as  would  be  satisfactory  to  the  respond- 
ent company.  It  can  hardly  be  expected  that  the  testimony  of 
men  called  in  1912  for  the  purpose  of  showing  the  value  of  prop- 
erty transferred  in  return  for  stock  of  the  Iroquois  Company 
will  satisfactorily  take  the  place  of  book  entries  showing  the 
actual  cost,  and  the  company  seems  to  have  overlooked  that  part 
of  the  stipulation  which  provides  that  "  in  any  proceeding  involv- 
ing the  reasonableness  of  any  increase  of  such  present  rates 
neither  the  Commission,  the  city,  nor  the  company  shall  be 
bound  or  prejudiced  by  the  amount  of  capitalization  herein 
allowed  and  accepted  by  the  company  or  the  valuation  herein 
testified  to  or  proved.*' 

The  company  did  not  attempt  to  give  the  actual  cost  of  its 
property,  but  proved  its  value  upon  reproduction  cost  based 
upon  the  average  price  for  the  last  five  years,  from  1918  to  1917, 
both  inclusive.  The  figures  were  largely  made  by  a  consulting 
engineer  who  had  had  no  previous  experience  in  conducting  a 
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natural  gas  plant.     It  is  further  stated  that  an  expert  from 
Pittsburgh  went  over  the  lines  and  made  estimates. 

The  following  testimony  of  the  expert  will  show  the  basis  of 
his  figures:  "  Q.  Did  you  examine  the  books  of  the  company  to 
ascertain  what  these  field  lines  actually  cost  the  company?  A. 
There  is  no  actual  cost.  We  have  the  book  figure  which  is  the 
appraisal  figure.  Q.  Can't  you  tell  the  actual  cost  to  the  com- 
pany, what  they  paid  for  it  ?  A.  The  entire  property  was  bought 
through  a  stock  issue  and  inventoried  subsequent  to  the  forma- 
tion of  the  company." 

The  counsel  for  the  company  then  made  explanation  and 
remarked:  "These  figures  we  are  proving  now  are  not  book 
costs,  they  are  reproduction  costs."  He  then  said  that  any  addi- 
tion to  the  plant  since  the  organization  of  the  company  appeared 
in  the  books  at  actual  cost.  In  this  proceeding  the  Commission 
*  is  not  interested  in  the  amount  of  stock  which  the  company  paid 
for  its  property.  In  the  words  of  the  statute,  the  amount  of 
capital  actually  expended  refers  to  the  amount  which  the  prop- 
erty actually  cost.  The  witness  further  stated  that  he  had  made 
no  allowance  for  depreciation  although  some  of  the  pipe  lines  had 
been  laid  for  over  thirty  years. 

Before  making  any  further  examination  of  the  theory  upon 
which  the  company  bases  its  figures,  it  may  be  well  to  examine 
what  the  authorities  have  said  about  reproduction  costs. 

Chairman  Stevens,  formerly  of  this  Commission,  in  the  caso 
of  Fuhrmann  v.  Cataract  Power  &  Conduit  Co.,  3  P.  S.  C. 
Eep.  Second  District,  656,  at  page  684,  in  discussing  the  ques- 
tion of  reproduction  cost,  says:  '^As  a  means  of  ascertaining 
the  amount  of  the  actual  investment  it  is  confessedly  imperfect. 
At  best  it  can  produce  only  an  approximation.  In  most  cases 
it  varies  so  widely  from  the  actual  cost  as  to  put  the  two  in  a 
position  of  actual  hostility." 

"  This  method  of  ascertaining  the  fair  amount  of  the  invest- 
ment, although  it  has  been  treated  with  great  favor,  is  also  sub- 
ject to  severe  criticism.  The  first  arises  from  the  practical 
impossibility   of   ascertaining  with    any   reasonable   degree    of 
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aocoracy  the  cost  of  reproduction  new.  This  impossibility  has 
been  demonstrated  in  most  attempts  which  are  made.  Engineers 
difPer  widely  in  their  results,  and  this  when  their  professional 
standing  and  integrity  are  in  every  respect  equal.  Most  classes 
of  work  inyolve  great  difSculties  in  ascertaining  the  just  unit 
prices,  the  amount  and  efficiency  of  the  labor  involved,  the  skill 
and  push  of  the  superintendents,  the  power  economies  which  may 
be  practiced,  the  unforeseen  delays  and  accidents.  To  provide 
against  all  possibilities  of  any  character  which  may  enchance 
expense,  the  experience  of  the  engineer  is  usually  dragged  to  its 
depths;  his  researches  into  the  experiences  of  others  are  pushed 
to  the  uttermost  The  result  is  that  every  work  is  charged  with 
every  expense,  usually  upon  a  percentage  basis,  which  has  ever 
been  found  to  be  attached  under  any  conditions  to  work  of  the 
character  under  inquiry.  The  result  is  inevitable.  It  is  sure 
that  all  of  the  allied  expenses  are  found  in  any  given  work  and 
the  resultant  is  swollen  beyond  all  reason  and  beyond  practical 
experience.  ♦  ♦  ♦  An  estimate  to  induce  a  plunge  into  an 
enterprise  is  not  justly  comparable  with  one  designed  to  justify 
an  existing  rate  of  dividend." 

In  Matter  of  Mayhew  v.  Kings  Oo.  Lighting  Co.,  2  P.  S.  C. 
Rep.  First  District,  659,  the  Commission  says  (p.  680)  :  "  The 
company  has  produced  no  vouchers,  bills,  or  records  to  discredit 
the  estimates  of  the  Commission's  engineers,  or  to  support  the 
estimates  of  its  own  witnesses,  who  were  repeatedly  asked  whether 
they  had  examined  the  records  of  cost  of  the  company  to  deter- 
mine whether  their  estimates  had  any  direct  relation  to  the 
amount  actually  spent.  They  did  not  produce  actual  expendi- 
tures to  support  their  estimates,  and  counsel  to  the  company 
expressed  to  the  Commission  the  opinion  that  actual  cost  of 
existing  property  had  nothing  whatever  to  do  with  the  amount 
to  be  considered  as  the  fair  value  of  the  property.  In  our  opinion 
it  has  a  vital  relation  and  in  view  of  the  provision  in  the  Public 
Service  Commissions  Law  upon  this  point  the  Commission  must 
give  it  full  weight  and  consideration.     ♦     ♦    ♦    The  Commis- 
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sion  regards  as  serious  omission  the  failure  of  the  company  to 
produce  the  records,  although  requested  to  do  so." 

In  Matter  of  Cripple  Creek  Water  Co.,  P.  U.  R  1916  C,  788, 
the  Colorado  Commission  held  that  as  it  was  able  to  ascertain 
the  true  original  cost,  that  the  valuations  made  by  the  engineers 
of  the  company  and  the  Commission  should  receive  small  con- 
sideration at  its  hands. 

In  Smyth  v.  Ames,  169  U.  S.  466,  647,  the  original  cost  of 
construction  is  one  of  the  items  mentioned  which  should  be  taken 
into  consideration  in  determining  the  reasonableness  of  rates. 
The  Legislature  of  the  State  of  New  York  has  embodied  into 
statute  law  the  principle  declared  by  the  Supreme  Court  of  the 
United  States. 

In  San  Diego  Water  Co.  v.  San  Di^o,  118  Cal.  666,  the 
court  says:  "Nor  would  it,  on  the  other  hand,  be  just  to  the 
consumers  to  require  them  to  pay  an  enhanced  price  for  the 
water,  on  the  ground  that  it  would  now  cost  more  to  construct 
similar  works.  Such  a  contingency  may  well  happen,  but  to 
allow  an  increase  of  rates  for  such  reason  would  be  to  allow  the 
water  company  to  make  a  profit,  not  as  a  reward  for  its  expendi- 
tures and  services  but  for  the  fortuitous  occurrence  of  a  rise  in 
the  price  of  material  or  labor.  The  law  does  not  intend  that  this 
business  shall  be  a  speculation  in  which  the  water  company  or 
the  consumers  shall  respectively  win  or  lose  upon  the  casting  of  a 
die,  or  upon  the  equally  impredictable  fluctuations  of  the  markets. 
For  the  money  which  the  company  had  expended  for  the  public 
benefit  it  is  to  receive  a  reasonable  and  no  more  than  a  reason* 
able  reward.  It  is  to  be  paid  according  to  what  it  has  don«  and 
not  according  to  what  others  might  conceivably  do.  In  effect, 
a  bargain  between  the  company  and  the  public  was  made  when 
the  works  were  constructed  and  this  matter  is  to  be  determined 
according  to  the  state  of  things  at  that  time" 

In  Antioch  v.  Pacific  Gas  &  Electric  Company  (1914),  5  CaL 
R  C.  R  19,  83,  cited  L.  R  A.  1916F  Notes,  page  615, 
Thielen,  Commissioner,  said:  "The  mind  of  a  practical  man 
instinctively  turns  for  first  guidance  to  the  simple  question  of  the 
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amount  of  money  which  has  been  honestly  and  wisely  invested. 
While  it  is  of  course  evident  that  there  may  be  many  circum- 
stances under  which  the  application  of  this  basis  alone  would 
not  be  equitable  and  that  qualifications  must  be  made  as  justice 
and  equity  require,  it  would  seem  to  the  lay  mind  that  a  rate 
fixing  authority  will  not  go  far  wrong  if  in  determining  the  basis 
for  rates  it  first  ascertain  the  amount  of  money  which  the  utility 
has  invested  honestly  and  with  a  fair  degree  of  wisdom  in  the 
business  which  it  is  conducting  for  and  on  behalf  of  the  public.'' 

The  Indiana  Public  Service  Conmiission,  in  Commercial  Olub 
V.  Citizens  Gas  &  Fuel  Company,  1916  E,  P.  U.  R  p.  1,  holds 
that  the  actual  cost  of  the  plant  while  not  actually  controlling 
nevertheless  would  be  very  valuable  evidence  in  determining 
present  worth. 

In  Wilkesbarre  v.  Spring  Brook  Water  Supply  Co.,  4  Lack. 
Leg.  News  (Pa.),  367,  it  is  held  that  the  primary  basis  of  any 
calculation  as  to  the  value  of  a  water  plant  must  be  the  money 
actually  invested  by  the  owners. 

It  is  unnecessary  further  to  multiply  citations.  Even  in  those 
cases  where  reconstruction  cost  is  deemed  to  be  a  proper  basis 
upon  which  to  determine  value  in  a  rate  case,  great  stress  is  laid 
upon  the  original  cost  as  an  important  means  by  which  to  deter- 
mine present  valua  Here  the  TJnited  Company  absolutely 
refused  access  to  records  which  undoubtedly  would  have  given 
the  true  cost  of  property  which  had  been  turned  over  to  the 
Iroquois  Company  at  an  alleged  valuation  of  $5,580,505,  more 
than  one-half  of  the  authorized  capital  of  the  Iroquois  Company, 
and  the  refusal  was  based  not  upon  the  reason  that  the  books 
did  not  show  such  cost  but  upon  the  reason  that  the  stipulation 
did  not  cover  the  request  to  examine  the  books.  The  United 
Company  was  willing  to  show  the  actual  cost  provided  the  Com* 
mission  and  the  city  were  willing  to  accept  such  evidence  as  the 
company  was  willing  to  offer. 

The  stipulation  plainly  covered  the  point  in  question.  The 
only  condition  imposed  to  make  the  stipulation  operative  is  that 
the  reasonableness  of  the  price  paid  for  gas  by  the  Iroquois  Com- 
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pany  to  the  United  Company  is  in  issue.  That  this  price  is  an 
issue  is  admitted  by  the  Iroquois  Company  when  it  proceeds 
to  offer  much  evidence  upon  that  disputed  point.  When  the  ques- 
tion noted  is  in  issue,  then  the  books,  papers,  records,  and  phys- 
ical property  of  the  United  Company  are  as  much  open  to  the 
inspection  of  the  Commission  as  though  the  company  and  its 
affairs  were  under  the  jurisdiction  of  the  Commission.  If  it 
had  been  the  intention  to  limit  the  examination  solely  to  the 
question  of  the  reasonableness  of  the  price  of  gas  sold  to  the 
Iroquois  Company  by  the  United  Company,  then  the  able  and 
astute  counsel  who  acted  for  the  Iroquois  Company  in  the  1912 
proceeding  would  have  seen  to  it  that  the  stipulation  clearly 
expressed  that  intention. 

If  there  can  be  any  doubt  as  to  the  true  meaning  of  the  instru- 
ment in  question  it  must  be  interpreted  most  favorably  for  the 
public. 

People  V.  B.  R  R  Co.,  126  N.  Y.  29,  was  an  action  to  have 
declared  forfeited  for  non-user  certain  franchises  granted  to  the 
company  by  an  act  of  the  Legislatura  The  court  says  (p.  87) : 
'^  Words  and  phrases  which  are  ambiguous,  or  admit  of  different 
meanings,  are  to  receive,  in  such  cases,  that  construction  which 
is  most  favorable  to  the  public  ♦  ♦  ♦  The  defendant  cannot 
claim  a  liberal  or  enlarged  construction  of  the  act  to  shield  itself 
against  a  forfeiture  alleged  to  have  been  voluntarily  incurred.'' 

Can  the  Iroquois  Company  now  claim  an  enlarged  or  liberal 
construction  of  a  stipulation  voluntarily  made? 

In  Sprague  v.  Rochester,  169  N.  Y.  20,  26,  the  court  says: 
^'A  statute  which  creates  a  new  rule,  unknown  to  the  common 
law,  for  the  protection  of  a  city  against  its  own  citizens,  should 
be  construed  strictly  against  the  city  and  liberally  in  favor  of 
the  citizen." 

In  Coosan  Mining  Co.  v.  South  Carolina,  144  U.  S.  550, 
562,  the  court,  in  speaking  of  the  legislative  grants  of  property, 
franchises,  and  privileges,  says:  "Statutory  grants  of  that 
character  are  to  be  construed  strictly  in  favor  of  the  public;" 
and  again,  "  This  principle,"  it  has  been  said,  "  is  a  wise  one,  as  it 
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servos  to  defeat  any  purpose  concealed  by  the  skillful  use  of  terms 
to  accomplish  something  not  apparent  on  the  face  of  the  act, 
and  thus  sanctions  only  open  dealing  with  legislative  bodies." 

In  this  case,  the  State  of  New  York,  by  the  force  of  its  stat- 
utes through  the  body  designated  for  that  purpose,  granted  cer- 
tain valuable  rights  and  privileges  to  the  Iroquois  Company  by 
an  order  based  upon  certain  conditions,  one  of  which  was  the 
acceptance  of  the  stipulation  in  question.  The  parties  to  whom 
the  stipulation  applied  voluntarily  accepted  it  Can  any  argu- 
ment which  applies  to  the  interpretation  of  a  grant  made  directly 
by  l^slative  act,  not  be  applied  to  the  stipulation  in  question  ? 

We  have  called  attention  to  the  fact  that  the  figures  presented 
to  the  Commission  as  the  value  of  the  Iroquois  Company  are 
according  to  the  claim  of  the  company  based  entirely  upon  repro- 
duction cost.  At  one  point  counsel  for  the  company  said :  "  our 
case  has  thus  far  proceeded  upon  the  theory  of  the  reproduction 
cost  and  that  is  the  theory  we  are  going  to  continue  upon.''  The 
gentleman  who  made  the  figures  for  the  company  is  a  consulting 
engineer  who  had  had  no  practical  experience  in  the  natural  gas 
business  upon  which  to  base  his  conclusions.  For  a  year  and 
a  half  he  represented  the  State  Tax  Commission  as  appraiser 
upon  special  franchises.  For  nearly  a  year  he  represented  the 
Public  Service  Commission  for  the  First  District  of  New  York 
State.  While  we  do  not  criticize  his  ability  as  an  engineer,  it  is 
quite  apparent  that  he  had  no  experience  which  would  make  his 
opinion  as  to  the  value  of  the  component  parts  of  a  natural  gas 
plant  of  any  particular  value.  He  had  not  made  an  examination 
of  the  plant,  but  his  knowledge  was  obtained  entirely  from  the 
books  of  the  company  and  from  information  derived  from  others. 
His  testimony  was  of  the  most  theoretical  character.  It  would 
appear  from  his  testimony  that  he  did  not  in  all  cases  make  use 
of  the  experience  which  he  had  previously  had.  It  appeared 
that  some  of  the  pipe  lines  had  been  laid  for  over  thirty 
years.  He  testified  that  in  his  work  for  the  State  Tax  Commis- 
sion he  had  to  do  with  the  question  of  depreciation  of  iron  pipe 

that  had  been  laid  in  the  highway,  and  that  he  always  allowed 
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from  one  and  one-half  to  two  per  cent  for  depreciation,  the 
amount  depending  upon  the  size  of  the  pipe.  He  added,  how- 
ever, with  regard  to  his  work  in  this  case,  "  We  have  made  no 
allowance  for  theoretical  depreciation  in  this  case."  This  wit- 
ness added  10  per  cent  of  the  total  reproduction  cost  of  the 
physical  plant,  as  figured  by  him,  for  a  "going  value."  The 
amount  added  is  $1,482,888.07.  The  witness  stated  he  had 
assumed  10  per  cent  of  the  total  reproduction  value  and  added 
it  as  a  part  of  the  capital  account,  and  further  stated  that  this 
is  in  accordance  with  the  best  practice  as  laid  down  by  the 
authorities.  The  following  is  a  part  of  the  testimony  of  the 
expert :  "  Q.  You  have  taken  what  you  consider  would  be  the 
reproduction  cost  of  the  physical  plant?  A.  In  existence  today. 
Q.  And  then  added  10  per  cent  to  that  for  going  value?  A. 
Yes,  sir.  Q.  How  does  that  give  you  your  value?  A.  Well,  the 
only  other  way  of  figuring  it  would  be  to  go  back  into  the 
operating  records,  way  back  into  1886,  and  figure  all  the  actual 
expenses.  Q.  The  only  other  way  would  be  to  get  the  actual 
expense  of  building  up  your  business  ?  A.  Of  building  up  our  busi- 
ness. Q.  Now  then,  this  is  really  a  guess  isn't  it,  this  10  per  cent? 
A.  This  is  a  guess ;  oh,  yes."  And  later  this  testimony  was  given 
by  the  witness:  "Q.  Did  you  know  that  this  Iroquois  Gas 
Company  was  formed  by  the  consolidation  or  union  of  several 
other  companies  ?  A.  Yes,  sir.  Q.  Do  you  know  anything  about 
the  history  of  those  companies  ?  A.  I  have  not  tried  to  investi- 
gate those  at  all.  The  companies  are  —  I  have  listed  here  in 
the  first  part  of  this  report.  Q.  Then  as  a  matter  of  fact  not 
having  the  facts  which  you  should  have  upon  which  to  arrive  at 
the  going  value  with  any  reasonable  degree  of  accuracy,  you 
have  made  the  best  guess  you  could  under  the  circumstances  ? 
A.  I  have  made  the  best  guess  I  could  under  the  circumstances. 
Ten  per  cent  is  the  usual  allowance." 

The  Commission  is  unaware  of  any  rule  which  allows  a  gaess 
to  take  the  place  of  competent  evidence  which  may  be  diflicult  to 
obtain  or  which  may  require  considerable  labor  for  its  produc- 
tion. 
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It  is  not  at  all  unlikely  that  an  examination  of  the  books 
would  have  shown  that  the  expense  of  building  up  the  business 
had  already  been  charged  to  operating  expenses  or  capital 
account  and  that  another  allowance  for  going  value  could  not 
be  made. 

The  witness  further  obtained  many  of  his  cost  prices  from 
the  manufacturers  of  the  various  items;  whether  or  not  these 
were  catalogue  prices  does  not  appear.  It  is  not  at  all  probable 
from  the  witness's  testimony  that  these  prices  were  those  at 
which  the  company  could  have  bought  the  goods.  We  all  know 
as  a  matter  of  common  knowledge  that  list  prices  are  subject  to 
discounts  and  that  a  company  of  ample  means  can  and  usually 
does  take  advantage  of  that  fact. 

Among  the  items  submitted  by  the  witness  is  the  reproduction 
cost  of  paving  over  the  city  plant  pipe  lines  as  of  December  31, 
1917.  The  total  direct  estimated  cost  amounts  to  $502,984.81. 
This  evidence  was  allowed  as  a  part  of  the  report  but  it  can- 
not be  taken  into  consideration.  There  is  not  a  particle  of 
evidence  to  show  what  if  anything  had  been  paid  for  paving. 
Many  of  the  pipe  lines  have  been  laid  for  years,  and  certainly 
it  would  be  unjust  to  add  this  item  to  the  cost  of  the  property. 
BuflFalo  Gas  Co.  v.  City  of  Buffalo,  3  P.  S.  C.  Kep.  2d  Dist., 
553,  585,  and  cases  there  cited ;  People  ex  rel.  Kings  Co.  Light- 
ing Company  v.  Willcox,  210  N.  Y.  479,  494. 

It  is  interesting  to  examine  the  method  adopted  by  one  of 
the  company  experts  to  determine  the  cost  of  drawing  pipe 
from  the  freight  station  to  the  place  where  wanted  and  then 
snaking  it.  In  1913  the  cost  of  a  team  was  four  dollars  and 
fifty  cents  per  day;  in  1917  it  was  seven  dollars  per  day. 
Instead  of  taking  the  cost  of  teaming  per  day  for  each  year  and 
then  determining  the  average  for  five  years,  and  from  the 
resultant  figure  and  the  total  amount  of  work  done  arriving  at 
the  total  cost,  he  made  the  following  explanation  of  the  manner 
in  which  he  made  his  estimate:  "  Q.  Then  how  did  you  arrive 
at  the  average  cost  of  this  handling?  A.  Each  year  by  itself, 
taking  the  price  of  teams  at  four  dollars  and  fifty  cents  a  day. 
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and  then  seven  dollars  a  day.  Q.  But  you  are  averaging  five 
years?  A.  Yes.  Q.  Perhaps  we  do  not  understand  each  other, 
but  it  would  seem  to  me  that  the  proper  way  to  find  out  average 
was  to  add  up  the  five  years,  the  different  cost  of  pipe,  and 
divide  it  by  5.  A.  Well,  we  didn't  do  it  that  way.  Q.  How  did 
you  arrive  at  the  average?  A.  W«  took  the  labor  and  the  team- 
ing each  year  by  itself.  Q.  Then  averaged  for  five  years  ?  A.  And 
then  struck  an  average  later  on.  Q.  Of  the  total!  A.  Of  the 
total." 

It  is  quite  di£Scult  to  reconcile  some  of  his  figures  with  his 
testimony,  but  if  we  accept  his  explanation  as  defining  the  true 
method  of  his  work  it  is  quite  evident  that  as  his  figures  were 
based  solely  upon  estimates,  and  if  these  estimates  were  carefully 
made,  and  it  should  appear  that  during  any  one  year  when 
prices  were  the  highest  an  unusually  large  amount  of  teaming 
was  done,  that  the  final  result  or  aggregate  would  be  higher  than 
if  the  calculation  was  made  by  the  first  method  suggested  in 
the  testimony.  Let  us  illustrate:  According  to -the  witness,  the 
price  of  a  team  per  day  in  1913  was  $4.50;  in  1914,  $4.50; 
in  1915,  $5;  in  1916,  $6;  in  1917,  $7.  The  average  price  per 
day  for  the  five  years  would  be  $5.40.  If  we  assume  that  in 
each  of  the  years  1913,  1914,  1915,  and  1916,  100  days  of 
teaming  were  done,  and  that  in  1917,  the  year  of  the  highest 
price,  200  days  of  teaming  were  done,  the  total  cost  at  the  average 
price  of  $5.40  per  day  would  be  $3,240.  If  however  we  figure 
the  total  cost  of  each  year  by  itself,  the  total  cost  is  $3,400. 

The  witness  admitted  that  he  knew  nothing  about  the  season 
of  the  year  when  the  pipe  was  laid.  Neither  did  he  know 
whether  figures  of  the  actual  cost  were  available.     He  testified: 

"  Q.  As  I  understand,  Mr.  ,  your  report  is  based  entirely 

upon  an  estimate  ?  A.  On  an  estimate,  as  I  saw  it.  Q.  And  not 
upon  any  actual  figures  given  you?  A.  None,  whatever.  Q.  A 
large  part  of  this  work  had  been  done  a  great  many  years  ago, 
had  it  not?  A.  Yes,  sir.  Q.  Do  you  know  whether  figures 
were  available  as  to  actual  expenses  of  any  of  this  work  or  not  ? 
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A.  I  havenH  any  knowledge  of  that.  Q.  Did  you  make  any 
inquiry  as  to  that  point?     A.  No,  sir." 

It  may  be  said  in  passing  that  a  consulting  engineer  called 
by  the  city,  who  had  been  in  the  natural  gas  business  since 
1882  or  1883,  and  who  testified  that  h^  had  laid  thousands  of 
miles  of  pipe  line,  severely  criticized  the  figures  given  in  behalf 
of  the  company  and  stated  that  many  of  the  items  for  which 
estimates  were  submitted  were  unnecessary. 

Without  further  pursuing  this  branch  of  the  case,  it  may  be 
said  that  the  company  in  only  a  few  instances  submitted  any 
figures  as  to  actual  costs  and  made  no  explanation  as  to  why 
such  costs  were  not  produced,  nor  was  any  claim  made  that  they 
were  not  available.  The  estimates  of  reconstruction  cost  were 
based  upon  figures  taken  from  years  in  which  very  high  prices 
prevailed  and  were  very  evidently  made  in  such  a  way  as  to  be 
most  valuable  for  the  company;  and  the  Commission  with  due 
regard  to  the  law  and  its  sworn  obligations  to  the  public  would 
not  be  justified  in  basing  any  new  rate  upon  the  evidence 
presented 

The  expert  for  the  company  placed  upon  the  record  an  income 
statement,  making  a  comparison  between  the  results  of  present 
rates  and  proposed  new  rates,  based  on  operations  of  a  normal 
year.  This  statement  shows  that  under  the  present  rates  the 
company  would  receive  a  net  income  of  $27,367,90,  but  in  his 
testimony  he  calls  attention  to  the  fact  that  under  a  recent 
increase  in  wages,  which  was  estimated  to  increase  the  expense  of 
the  company  at  least  $36,000  per  year,  this  net  income  would 
become  a  deficit.  But  we  have  in  the  record  figures  of  actual 
business  transacted  by  the  company  for  five  and  one-half  years 
from  July  1,  1912,  to  January  1,  1918.  These  figures  were  made 
by  the  company  itself,  and  as  they  are  based  upon  actual  transac- 
tions over  a  reasonable  period  of  time  they  are  more  satisfactory 
and  trustworthy  than  estimates  of  future  operations. 

From  the  annual  reports  filed  with  the  Commission  by  the 
company,  it  appears  that  from  July  1,  1912,  to  January  1,  1918, 
the  company  purchased  from  the  United  Company  42^37,- 
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276,000  cubic  feet  of  gas  and  paid  therefor  $8,560,368.60.  If 
the  company  had  paid  at  the  rate  of  twenty-six  cents  per  1,000 
cubic  feet,  the  proposed  new  rate,  the  gas  would  have  cost 
$10,981,691.76,  an  addition  of  $2,421,328.16.  In  other  words, 
the  expenses  of  the  company  would  have  been  increased  by  the 
latter  amount  During  the  same  period  of  time,  $2,006,125 
was  paid  in  dividends;  and  in  addition,  a  corporate  surplus  was 
accumulated  amounting  to  $1,912,539.32;  a  total  net  profit  of 
$3,920,664.32.  Taking  from  this  profit  the  additional  expense 
which  would  have  been  incurred  by  the  payment  of  twenty-six 
cents  per  1,000  cubic  feet,  there  would  have  still  remained  a 
total  net  profit  of  $1,499,336.16;  or  an  average  yearly  profit 
of  $272,606.58,  or  a  yearly  rate  of  3.39  per  cent  upon  the  issued 
capital  stock.  These  figures  would  take  care  of  the  yearly 
increase  in  wages  of  $36,000  and  still  leave  a  yearly  net  profit 
of  $236,606.58. 

A  return  of  8.39  per  cent  upon  the  capital  stock,  which 
return  would  be  slightly  less  if  the  increased  wage  item  is 
taken  into  account,  is  undoubtedly  not  a  proper  or  sufficient 
return  if  the  affairs  of  the  Iroquois  Company  are  to  be  con- 
sidered alone,  but  the  return  is  sufficient  to  show  that  the  com- 
pany will  not  be  run  at  a  loss  even  with  the  present  rates.  The 
company  is  self  supporting  and  even  pays  a  small  profit  at  the 
present  rates.  But  the  financial  affairs  of  this  company  are  so 
mingled  with  those  of  another  company,  and  it  is  so  completely 
controlled  by  that  company,  that  we  must  consider  the  relation 
between  the  two.  The  Iroquois  Company  is  completely  owned 
by  the  National  Fuel  Gas  Company  and  the  United  Company. 
Previously  and  in  support  of  another  point  attention  has  been 
called  to  the  financial  prosperity  of  the  two  companies  named 
and  their  relationship  to  the  Iroquois,  but  it  will  not  be  amiss 
again  to  call  attention  to  facts  previously  noted  together  with 
others  which  will  support  our  present  views.  The  National 
Fuel  Gas  Company  is  a  New  York  corporation  with  its  offices  in 
New  York  city,  and  is  not  a  producing  company  but  a  holding 
company  owning  the  whole  or  a  majority  of  the  stock  in  six 
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different  corporations.  This  corporation  also  owns  all  of  the 
stock  of  the  United  Company.  The  annual  report  of  the  Iroquois 
Company  states  that  it  has  two  stockholders,  namely,  the  National 
Fuel  Gas  Company  owning  65,930  shares,  and  the  United  Com- 
pany owning  14,395  shares. 

The  report  to  the  stockholders  of  the  National  Fuel  Gas  Com- 
pany shows  a  direct  or  indirect  ownership  of  100  per  cent  of 
the  stock  of  the  Iroquois.  The  vice-president  and  secretary  of 
the  National  Company  testified  that  it  owned  and  controlled 
100  per  cent  of  the  stock  of  the  Iroquois  Company.  The  same 
officer  also  testified  that  his  company  owned  all  of  the  United 
Company.  In  other  words,  all  profits  of  the  Iroquois  Company 
go,  the  greater  part  to  the  National  Company  and  a  lesser  part 
to  the  United  Company,  but  eventually  all  profits  find  their  way 
to  the  treasury  of  the  National  Company,  together  with  all  or  a 
part  of  the  profits  of  other  companies  owned  or  controlled  by  it. 
An  examination  of  the  reports  of  the  National  Fuel  Gas  Com- 
pany shows  that  company  to  be  in  exceedingly  prosperous  con- 
dition; its  net  earnings  increased  from  $2,737,811.98  in  1913  to 
$4,446,495.14  in  1917;  its  surplus  increased  from  $11,004,- 
950.10  in  1914  to  $13,471,942.98  in  1917.  It  was  the  recollec- 
tion of  the  vice-president  and  secretary  of  the  company  that 
since  1908  cash  dividends  of  10  per  cent  have  been  paid.  In 
1908  there  was  a  stock  dividend  by  which  the  capital  stock  was 
increased  from  $2,408,100  to  $14,448,500.  Following  that 
increase  in  the  capital  stock  the  10  per  cent  cash  dividend 
still  continued. 

If  we  examine  the  affairs  of  the  United  Company  we  find 
evidence  of  an  extremely  prosperous  life.  The  average  yearly 
dividend  paid  by  that  company  from  and  including  1886  to 
and  including  1917  was  17.55  per  cent.  On  December  31,  1917, 
that  company  possessed  a  surplus  of  $4,800,759.63.  As  we 
have  renarked  before,  the  profits  not  only  of  the  Iroquois  Com- 
pany but  of  the  United  Company  must  eventually  find  their  way 
into  the  treasury  of  the  National  Fuel  Gas  Company ;  that  the 
stockholders  of  the  Iroquois   Company  are  corporations  and  not 
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individuals  makes  no  difference  in  the  relative  rights  of  the 
interested  parties.  If  a  holding  company  may  divide  its 
business  into  several  distinct  and  separate  utility  corporations 
and  then  insist  that  the  financial  affairs  of  each  company  must 
be  considered  alone,  irrespective  of  the  prosperity  enjoyed  by 
the  holding  company  from  its  entire  business,  in  arriving  at  a 
determination  as  to  a  proper  rate  of  income  for  that  company, 
then  the  Public  Service  Commissions  Law  with  regard  to  rate 
making  is  a  delusion  and  a  snare  and  falls  far  short  of  its 
intended  purpose,  and  renders  any  attempt  of  this  Commission 
to  protect  the  public  against  what  it  may  consider  to  be  exorbitant 
rates  useless  and  unavailing. 

We  do  not  believe  that  the  law  can  be  so  construed.  The 
statute,  section  72  of  the  Public  Service  Commissions  Law, 
provides  that  in  determining  the  price  to  be  charged  for  gas 
or  electricity,  the  Commission  may  consider  all  facts  which  in 
its  judgment  have  any  bearing  upon  a  proper  determination  of 
the  question.  The  Legislature  has  left  to  the  Commission  the 
widest  discretionary  powers  as  to  what  facts  are  to  be  considered. 
It  was  the  evident  intention  of  the  law-making  power  to  give 
the  Commission  such  authority  as  would  enable  it  to  do  exact 
justice  between  a  company  that  was  to  receive  the  money  and 
the  patrons  who  were  to  pay  the  money,  so  that  the  one  would 
receive  a  fair  return  upon  its  investment  and  the  other  should  be 
required  to  pay  only  a  fair  price  for  what  he  received.  As  was 
said  in  People  ex  rel.  Wood  v.  Lacombe,  99  N.  Y.  43,  49,  "  In 
the  interpretation  of  statutes,  the  great  principle  which  is  to 
control  is  the  intention  of  the  Legislature  in  passing  the  same, 
which  intention  is  to  be  ascertained  from  the  cause  or  necessity 
of  making  the  statute  as  well  as  other  circumstances.  *  *  *  It 
is  the  spirit  and  purpose  of  a  statute  which  are  to  be  regarded 
in  its  interpretation." 

The  principle  laid  down  in  the  Lacombe  case  is  cited  with 
approval  in  Spencer  v.  Myers,  150  N.  Y.  269,  275. 

The  principle  laid  down  in  the  case  of  St.  Louis  &  San 
Francisco  Ry.  Co.  v.  Gill,  156  U.  S.  649,  665,  is  in  point    In 
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that  case  the  court  had  under  consideration  the  effect  of  a 
statute  which  prescribed  a  maximum  rate  of  fare  of  three  cents 
per  mile.  The  company  had  been  sued  for  a  penalty  provided 
for  a  violation  of  the  statuta  Tbe  company  defended  upon  the 
ground  that  the  portion  of  the  road  ovct  which  the  plaintiff  had 
been  carried  was  highly  expensive  to  construct  and  maintain 
and  that  the  cost  of  maintenance  and  transporting  passengers 
over  it  exceeded  the  minimum  rate  fixed  by  law.  The  Supreme 
Court  held  that  the  correct  test  was  as  to  the  effect  of  the  law  on 
''the  defendant's  entire  line,  and  not  upon  that  part  which  was 
formerly  a  part  of  one  of  the  consolidated  roads;  that  the  com- 
pany cannot  claim  the  right  to  earn  a  net  profit  from  every  mile, 
section  or  other  part  into  which  the  road  might  be  divided,  nor 
attai^  as  unjust  a  regulation  which  fixed  a  rate  at  which  some 
such  part  would  be  unremunerative  ♦  *  *  and  finally,  that 
to  the  extent  that  the  question  of  injustice  is  to  be  determined 
by  the  effects  of  the  act  upon  the  earnings  of  the  company,  the 
earnings  of  the  entire  line  must  be  estimated  as  against  all  its 
Intimate  expenses." 

The  learned  counsel  for  the  company  has  argued  that  there 
should  be  an  annual  charge  for  amortization  upon  the  theory 
that  the  supply  of  natural  gas  is  failing  and  that  within  a  few 
years  the  plant  will  become  useless  as  a  means  of  revenue;  and 
that  the  owners  are  entitled  not  alone  to  a  rate  which  will  give  a 
present  adequate  return  but  to  a  rate  which  will  in  addition,  at 
the  end  of  the  estimated  life  of  the  plant,  have  compensated  them 
for  the  value  of  the  plant  used  in  the  business,  and  estimates 
have  been  presented  intended  for  use  upon  that  theory.  Without 
attempting  either  to  approve  or  deny  the  claim  so  ably  presented 
by  counsel,  the  figures  presented  and  the  theory  advanced  do  not 
fit  the  facts  of  this  case,  because  it  is  assumed  that  at  the  end 
of  a  certain  period  that  plant  will  have  only  a  salvage  or  scrap 
value.  It  is  matter  of  common  knowledge  to  this  Commission 
and  to  those  familiar  with  the  business  that  when  the  supply  of 
natural  gas  becomes  so  scant  as  to  be  no  longer  available  as  ihe 
sole  resource  vrith  which  to  furnish  light,  heat,  and  power,  that 
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other  agencies  must  be  sought  to  replenish  the  failing  supply.  It 
is  not  to  be  presumed  that  Buffalo  and  other  cities  and  villages 
now  supplied  by  the  Iroquois  Company  will,  when  a  supply  of 
natural  gas  may  be  no  longer  available,  remain  content  without 
the  introduction  of  some  similar  product ;  it  is  not  to  be  presumed 
that  the  company  will  abandon  its  works  for  merely  their  scrap 
value.  Even  now  the  solution  of  the  matter  seems  to  be  the  use 
of  some  form  of  artificial  gas  either  to  be  mixed  with  the  failing 
supply  of  natural  gas  or  entirely  to  take  its  place. 

The  president  of  the  Iroquois  Company,  a  gentleman  of  wide 
experience  in  the  natural  gas  business,  and  whose  opinions  upon 
the  subject   are  worthy   of  careful   consideration,   testified   as 

follows:  "Q.  Mr. , didn't  I  understand  you  to  say  earlier 

in  your  testimony  that  the  mixing  of  a  supply  of  artificial  gas 
was  the  only  real  answer  to  the  shortage  coming  from  the  natural 
article?    A.  This  is  all  I  can  see." 

The  company  has  strenuously  maintained  that  its  plant  is  in 
first-class  condition  and  that  the  depreciation  in  its  pipe  lines  is 
extremely  small.  It  certainly  would  be  unjust  and  unreasonable 
to  compel  the  consumer  to  pay  a  rate  intended  fully  to  com- 
pensate the  owners  of  the  plant  for  its  value  at  the  time  of  the 
failure  of  the  supply  of  natural  gas,  less  its  worth  as  scrap, 
and  then  have  the  plant,  even  by  the  expenditure  of  a  considerable 
sum  of  money,  made  available  for  many  years  to  come  as  a  means 
for  distributing  a  supply  of  artificial  gas.  Certainly  such  action 
should  not  be  taken  unless  satisfactory  figures  are  given  as  to  the 
cost  of  making  the  necessary  changes  and  the  value  of  the  plant 
after  the  changes  are  made. 

The  company  has  introduced  in  evidence  a  tabulation  based 
upon  estimates  as  to  the  effect  of  the  Commission's  order  restrict- 
ing gas  sales.  According  to  the  table  submitted  the  estimated 
sales  of  gas  for  a  normal  year  amount  to  12,939,275,000  cubic 
feet,  and  the  loss  in  sales  occasioned  by  the  restricting  order 
amounts  to  1,955,815,000  cubic  feet.  There  is  no  basis  for  this 
estimate.  The  only  order  made  by  the  Commission  is  in  effect 
from  December  fifteenth  to  March  fifteenth  of  the  following  year, 
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and  is  not  intended  to  limit  and  does  not  limit  the  aggr^ate 
amonnt  of  sales  made  by  the  company.  The  company  is  unable  to 
Bupply  the  gas  needed  during  extremely  cold  weather  and  the 
order  only  has  the  effect  of  producing  a  more  general  distribu- 
tion. It  prevents  the  waste  of  gas  in  furnaces  intended  for  the 
use  of  coal,  which  admittedly  do  not  furnish  the  full  heating 
value  of  the  fuel  to  the  consumer.  It  restricts  the  consumer 
to  the  use  of  a  reasonable  amount  of  the  product  and  prohibits 
the  use  of  gas  by  the  industrial  user  only  when  there  is  not  a 
8a£Bcient  supply  for  the  domestic  user.  If  the  company  could 
supply  all  customers  with  the  full  amount  required  for  their 
purposes,  then  the  order  would  be  needless  and  would  be  revoked. 
If  the  company  wishes  to  be  permitted  to  furnish  to  some 
customers  all  that  they  may  use  and  thus  prevent  others  from 
obtaining  a  necessary  supply,  then  it  must  abide  by  the  rules 
laid  down  by  the  authorities  as  to  rates  when  the  service  is  not 
of  satisfactory  character.* 

Another  fact  which  must  be  taken  into  consideration  is  the 
quality  of  the  service  rendered  by  the  company.  There  is  con- 
siderable evidence  of  the  fact  that  the  supply  of  gas  furnished  by 
the  company  to  its  customers  during  the  prevalence  of  cold  weather 
is  often  inadequate  for  either  heating  or  cooking  purposes. 
Charts  taken  from  a  pressure  gauge  were  introduced  in  evidence. 
These  charts  show  that  the  pressure  of  the  gas  varied  to  a  great 
d^ee  and  at  times  was  extremely  low.  In  fact,  it  appears 
and  is  not  substantially  disputed  that  during  the  winter  months 
the  service  caused  by  the  variable  and  the  low  pressure  is 
extremely  bad.  There  is  no  evidence  from  which  it  can  be  found 
that  the  company  is  to  blame  for  the  low  and  the  variable  pres- 
sure, but  in  making  rates  the  quality  of  the  service  furnished 
must  be  considered;  the  public  should  not  be  required  to  pay 
for  what  it  does  not  get;  the  burden  of  furnishing  good  service 
is  upon  the  company  and  not  upon  the  public,  and  the  company 
must  suffer  and  not  its  customers  in  fixing  the  proper  rate  when 
it  appears  that  the  company  is  not  performing  its  service  in  a 
satisfactory  manner. 
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It  was  held  in  Matter  of  Heisen,  P.  XJ.  R  1917  B,  644,  tliat 
a  utility  will  not  be  allowed  to  charge  a  rate  producing  a 
theoretically  adequate  return  if  such  a  rate  materially  exceeds 
the  value  of  the  service. 

In  Grafton  Co.  Electric  Light  &  Power  Co.  v.  State,  P.  U.  R 
1915  C,  1064,  the  Supreme  Court  of  the  State  of  New  Hampshire 
holds  that  upon  the  question  of  what  rates  shall  be  permitted, 
the  issue  is  one  of  a  fair  return  for  the  service  rendered,  not  of 
a  fair  dividend  upon  the  capital  of  the  corporation. 

In  Smyth  v.  Ames,  169  U.  S.  466,  the  Supreme  Court  of 
the  United  States  says :  "  what  the  public  is  entitled  to  demand 
is  that  no  more  be  exacted  from  it  for  the  use  of  a  public  high* 
way  than  the  services  rendered  by  it  are  reasonably  worth.'' 

In  view  of  the  considerations  which  have  been  presented,  the 
Commission  is  unable  to  sanction  the  rates  now  charged  by  the 
Iroquois  Company  under  the  last  schedules  filed  by  it,  but  must 
find  that  the  rates  previously  charged  are  unfair  and  unreasonable 
and  that  the  company  must  return  to  such  rates;  and  that  an 
order  to  that  effect  should  be  entered. 

(Supplemental  Opinion,  May  13,  1919) 

Case  No.  6282 

Case  No.  6318 

Hill,  Chairman. —  The  petition  for  rehearing  herein,  filed 
May  7,  1919,  in  paragraph  numbered  24,  calls  attention  to  certain 
figures  in  the  prevailing  opinion  herein  that  it  is  claimed  should 
be  corrected. 

Referring  to  paragraph  24,  subdivision  (a) : 

The  report  of  Arthur  Tyng  on  valuation  of  physical  properties 
of  Iroquois  Natural  Gas  Company  is  an  exhibit  in  the  case; 
that  report  contains  at  page  10  the  statement:  "Net  income 
available  for  dividends"  $860,892.60  (or,  contracted  to  the 
nearest  even  dollar,  $860,893).  This  refers  to  operations  for  the 
year  1917.    On  reading  the  affidavit  of  Arthur  Tyng,  attached  to 
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the  petition  for  rehearing,  it  appears  that  the  item  in  hia  report 
marked  "surplus  credits"  $141,126.77,  contained  the  item  of 
$137,337.21  mentioned  in  his  affidavit  It  is  claimed  that  this 
item  of  $137,337.21  represents  a  book  adjustment  and  not  an 
income  for  that  year,  although  stated  in  said  report  to  be  "net 
income  available  for  dividends." 

From  the  Tyng. affidavit  it  appears  that  certain  properties 
purchased  by  the  Iroquois  Company  for  $253,969.85  were  given 
a  book  value  of  $442,616.47,  based  upon  the  unit  price  of  1912 
inventory  of  the  company.  At  the  suggestion  of  the  Public 
Service  Commission  the  difference  in  these  amounts,  namely, 
$188,546.62,  was  written  off.  In  the  meantime  the  book  cost 
had  been  reduced  by  actual  retirements  to  the  extent  of  $137,- 
337,21.  Inasmuch  as  $137,337.21  was  written  off,  based  upon 
a  value  of  $442,616.47  when  the  cost  price  was,  for  the  same 
properties,  $253,969.85,  there  should  not  have  been  written  off 
the  full  amount  of  $137,337.21,  but  such  proportion  of  that 
amount  as  the  cost  price  bears  to  the  inventory  value.  It  would 
appear,  therefore,  from  the  Tyng  affidavit,  that  instead  of 
$137,337.21  being  treated  as  surplus,  the  surplus  as  it  now 
stands  should  be  reduced  by  that  portion  of  $137,337.21  which 
should  properly  have  been  written  off.  This  would  be  about 
$78,730.  The  book  entries,  as  adjusted,  may  not  actually  show 
that  the  surplus  is  too  large  by  the  amount  mentioned.  There 
is  not  time  now  to  make  an  inspection  of  the  books  to  get 
definite  information  as  to  the  actual  details,  nor  is  there  any 
necessity  to  delay  action  on  the  petition  for  rehearing  for  this 
purposa  The  proper  adjustment  of  this  item  having  no  bearing 
on  the  decision  in  this  case,  it  may  be  left  for  subsequent  atten- 
tion. It  would  appear  that  the  item  $137,337.21  should  not  be 
regarded  as  part  of  the  net  earnings  for  the  year  1917. 

Referring  to  paragraph  24,  subdivision  (b)  : 

Assuming  a  selling  price  of  thirty  cents  and  a  purchase  price 
of  twenty-one  cents,  the  item  of  $50,000  should  be  changed  to 
$90,000. 

Referring  to  paragraph  24,  subdivision  (c) : 
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There  is  evidence  in  the  record  of  a  wage  increase  of  $36,000 
in  1918. 

Referring  to  paragraph  24,  subdivision  (f ) : 

Assuming  the  Iroquois  Company  pays  the  United  Company 
twenty-six  cents  per  1,OOD  instead  of  twenty-one  cents  per  1,000 
there  would  be  an  increased  cost  of  $483,992.30.  This  addi- 
tional cost  is  one  of  the  issues  in  this  case.  Under  the  stipulation 
the  payment  of  this  extra  five  cents  to  the  United  requires  proof 
of  the  necessity  of  that  increase  to  the  United.  Failing  in  that 
proof  we  cannot  regard  the  payment  as  warranted  as  against  the 
public  in  rates.  It  may  be  a  proper  increase  against  the  Iroquois 
stockholders.  The  latter  company  having  agreed  to  prove  costs 
in  a  particular  way,  the  stockholders  and  not  the  public  must 
stand  the  loss,  if  any,  because  of  such  failure  of  proof. 

An  estimate  corrected  by  the  use  of  these  figures  would  be  as 
follows : 

Income  available  for  dividends  1917    (Tyng's 

report,   p.    10) $860,892  60 

Less: 

Allowance    for    extraordinary 

sales  in   1917 $90,000  00 

Surplus  adjustment  not  a  part 

of  normal   income 137,337.21 

Increase  in  wages 36,00)  00 

263,337  21 


$597,555  39 


Rate  of  return  on  approximate  investment  cost,  $597,555.39-7- 
$7,336,485.62=8.14. 


Matteb  of  Boohestxb  &  Sy&aousx  R  R  Co.,  Inc.       255 


Public  Service  Commission,  Second  District  [Vol.  19] 


In  the  Matter  of  Schedule  Filed  with  this  Commission 
October  25,  1918,  by  the  Kochester  and  Stbacuse  Bailboad 
CoMPAirr,  Inc.,  as  Its  Supplement  No.  3  to  P.  S.  C.  —  2 
N.  Y.  —  No.  8,  Proposing  Increased  Fares  and  Charges  for 
Passenger  Travel,  etc 

Case  No.  6653 

(Public  Service  Commission,  Second  District,  April  24,  1919) 

Sdwdnles  incressing  fare  Talidated. 

Petitioner  is  the  successor  in  interest  to  a  corporation  which  became 
insolvent  in  1915  and  was  thereafter  operated  by  a  receiver  until  1917 
when  the  property  was  purchased  by  the  petitioner.  The  reorganizati(»i 
of  the  property  was  conducted  under  the  direction  of  the  Public  Service 
Commission.  The  company  asks  only  for  sufficient  revenue  to  pay 
operating  expenses,  taxes  and  fixed  charges  and  to  accumulate  a  small 
surplus.  It  does  not  expect  the  new  schedules  to  produce  sufficient 
income  to  pay  dividends.  The  deficit  for  the  year  1918  was  $39,943.37. 
Held,  that  the  schedules  filed  by  the  company  providing  for  rates  as 
follows:  "Three  cents  per  mile,  ticket;  three  cents  per  mile,  cash,  ten 
cents  excess,  redeemable;  one  and  one-half  cents  per  mile,  thirty-day, 
fifty-ride  commutation  book;  one  and  six-tenths  cents  per  mile,  fifteen- 
day,  twenty-five-ride.  East  Rochester,  stops  11  and  12  to  Culver  road; 
two  and  one-half  cents  per  mile,  mileage  book,"  bo  validated,  except  aa 
to  iuch  portions  as  have  been  withdrawn  by  the  company. 

Clarence  F.  Shuster,  counsel  for  villages  of  East  Rochester 
and  Fairport. 

« 

Lewis,  McKay  &  Bown,  attorneys  for  village  of  Fairport 

Charles  F.  Butler,  attorney  for  village  of  Fairport. 

Mclnemey  &  Bechtold,  attorneys  for  town  of  Brighton  and 
Brighton-Penfield  Civic  Association. 

B.  H.  Howard,  supervisor  of  the  town  of  Brighton 
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D.  P.  Chindbloom,  traflSc  manager  of  the  Rochester  Ohamber 
of  Commerce. 

Hiscock,  Doheny,  Willians  &  Cowie,  for  Rochester  and  Syra- 
cuse Railroad  Company. 

Babhite,  Commissioner. —  This  is  an  application  by  the  Roch- 
ester and  Syracuse  Railroad  Company,  Inc.,  for  permission  to 
increase  its  rates  for  passenger  service.  The  company  is  the 
successor  in  interest  of  the  Rochester,  Syracuse  and  Eastern  Rail- 
road Company,  which  became  insolvent  in  1915  and  was  there- 
after operated  by  a  receiver  until  1917,  when  a  sale  was  had  and 
the  present  corporation  was  organized  and  became  the  owner  of 
the  railroad  and  has  been  in  possession  of  and  has  operated  the 
property  since  October  1,  1917.  The  reorganization  was  carried 
on  under  the  direction  of  this  Commission.  By  the  Commission 
the  company  was  authorized  to  execute  and  deliver  its  mortgage 
for  the  sum  of  $5,000,000  as  security  for  the  issue  of  that  amount 
of  its  first  mortgage  forty-year  gold  bonds  bearing  interest  at  the 
rate  of  5  per  cent.  For  the  purpose  of  completing  the  reorganiza- 
tion the  company  was  authorized  to  issue  $2,500,000  of  said 
bonds  at  their  face  value  and  in  addition  $2,500,000  par  value 
6  per  cent  noncumulative  preferred  capital  stock  and  $1,500,000 
par  value  common  capital  stock.  The  capitalization  of  the  com- 
pany thus  became  $6,500,000,  at  which  figure  it  still  remains. 

There  is  no  question  of  overcapitalization  in  the  case.  The 
company  does  not  ask  for  sufficient  revenue  to  enable  it  to  pay 
dividends.  In  the  words  of  the  counsel  for  the  company:  '*  The 
company  does  not  expect  that  its  new  schedules  will  produce 
suflScient  net  income  to  enable  it  to  pay  dividends  but  hopes  that 
it  will  result  in  a  small  surplus  over  operating  expenses,  taxes  and 
fixed  charges." 

The  company's  existing  schedule  of  rates  is  as  follows:  Two 
and  one-half  cents  per  mile,  ticket;  two  and  three-quarter  cents 
per  mile,  cash  with  one-quarter  cent  refund ;  one  and  one^uarter 
cents  per  mile,  thirty-day  fifty-ride  commutation  book;  one  and 
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six-tenths  cents  per  mile,  fifteen-day  twenty-five-ride,  East  Roch- 
ester, stops  11  and  12  to  Culver  road. 

The  proposed  new  rates  are:  Three  cents  per  mile,  ticket; 
three  cents  per  mile,  cash,  ten  cents  excess,  redeemable;  one  and 
one-half  cents  per  mile,  thirty-day  fifty-ride  commutation  book; 
one  and  six-tenths  cents  per  mile,  fifteen-day  twenty-five-ride, 
East  Rochester,  stops  11  and  12  to  Culver  road;  two  and  one-half 
cents  per  mile,  mileage  book. 

The  proposed  new  rates  terminate  at  Rockwood  street,  near 
the  eastern  city  line,  from  which  point  to  Culver  road  an  addi- 
tional five  cents  is  to  be  charged.  At  Culver  road  the  lines  of 
the  company  connect  with  the  lines  of  the  New  York  State  Rail- 
ways and  on  the  lines  of  that  company  an  additional  five  cents 
must  be  paid  to  reach  the  center  of  the  city,  thus  making  a  ten- 
cent  fare  within  the  city  limits.  Upon  the  hearing,  however,  the 
company  abandoned  its  claim  for  a  five-cent  fare  between  Rock- 
wood  street  and  Culver  road  and  conceded  that  the  mileage  rate 
contemplated  should  land  the  passenger  at  Culver  road,  no  charge 
to  be  made  between  Rockwood  street  and  Culver  road. 

The  present  company  began  to  operate  the  road  on  October  1, 
1917,  and  the  company  has  presented  figures  based  upon  the 
operations  of  the  road  since  that  date,  as  well  as  figures  based 
upon  operations  before  that  date  and  these  figures,  so  far  as  they 
purport  to  be  based  upon  actual  facts,  are  not  disputed  by  the 
complainants.  It  is  only  when  estimates  are  to  be  made  as  to 
fature  operating  income  and  expense  that  the  minds  of  the  parties 
nm  in  different  channels. 

The  road  carried  in  1916,  3,397,572  passengers;  3,661,613  in 

1917  and  3,401,902  in  1918.     The  passenger  business  in  1918 

vas  better  than  in  1916  and  worse  than  in  1917.     It  appears  by 

the  testimony  of  one  of  the  officials  who  had  been  with  the  road 

for  eight  years  that  the  year  1917  was  an  abnormal  year;  that  the 

rwad  during  that  year  carried  more  passengers  than  in  any  other 

year  during  his  time,  but  the  year  1918  was  a  bad  year  for  the 

passenger  business,  arising  largely  from  the  fact  that  during  the 

fall  and  winter  months  the  epidemic  of  influenza,  which  swept 
9iATB  Dipt.  RnT.--VoL.  19       17 
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over  the  country,  prevented  any  except  necessary  travel.  The 
average  amount  earned  per  passenger  during  1918,  based  upon 
the  tariff  now  in  effect,  was  .2393  cents.  The  total  revenue  from 
transportation  of  all  kinds  was  $953,380.29;  all  other  revenues 
amounted  to  $12,830.74,  making  a  total  of  $966,211.03.  The 
operating  expenses,  based  upon  prices  for  November,  1918,  includ- 
ing taxes,  for  2,221,211  car  miles  at  .3967  cents  per  mile  was 
$881,154.40.  Interest  on  $2,500,000  bonds  at  5  per  cent, 
$125,000;  total  expense,  $1,006,154.40,  or  a  deficit  for  the  year  of 
$39,943.37.      The  above  figures  are  not  disputed. 

In  its  estimate  for  the  year  1919  the  company  charges  itself 
with  the  same  income  as  for  the  year  1918,  with  the  exception 
of  the  item  $15,660.06  for  express  revenue.  The  express  business 
was  taken  away  from  the  company  when  the  American  Railway 
Express  Company  was  formed,  and  given  to  the  steam  roads. 
The  loss  of  the  express  business  leaves  the  estimated  deficit  for 
1919  at  $55,603.43.  If  we  charge  the  company  with  the  same 
number  of  passengers  as  were  carried  in  1917,  the  year  of  the 
largest  business  in  passenger  traffic,  we  increase  the  company 
revenue  by  $62,148.84,  and  the  deficit  becomes  a  net  profit  of 
$6,545.41.  But  it  is  not  fair  to  charge  the  company  with  the 
income  derived  during  the  year  of  its  largest  business  under  the 
old  rates.  Experience  has  taught  that  an  increase  in  rates  means 
a  decrease  in  business.  In  city  roads  statistics  have  shown  that 
an  increase  of  one  cent  per  fare  means  a  decrease  of  at  least  7 
per  cent  in  passengers  carried,  and  in  interurban  railways,  where 
the  average  fare  per  passenger  is  more  than  the  average  fare  to 
the  urban  passenger,  the  percentage  of  loss  in  traffic  is  liable  to 
be  much  higher.  On  the  road  under  consideration  the  average 
amount  received  from  each  passenger  carried  during  the  year 
1918,  based  upon  the  present  rates  which  were  in  force  during 
the  last  five  months  of  that  year,  was  twenty-three  and  ninety-three 
one-hundredths  cents,  or  practically  twenty-four  cents.  To  raise 
a  fare  from  five  cents  to  six  cents  is  a  20  per  cent  increase,  but 
the  actual  addition  is  only  one  cent.  To  raise  the  fare  from  two 
and  one-half  cents  per  mile  to  three  cents  per  mile,  bb  proposed 
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hj  this  company,  is  also  20  per  cent  increase,  but  the  actual  average 
increase  is  over  four  and  three-quarters  cents. 

To  charge  the  company  in  the  estimate  for  the  year  1919  with 
the  average  number  of  passengers  carried  during  the  years  1916, 
1917  and  1918,  we  have  3,485,029,  or  an  increa?e  of  85,127  over 
the  number  carried  in  1918.  This  would  make  an  added  increase 
in  revenue  for  1919  of  $20,370.89.  But  we  still  would  have  a 
deficit  for  that  year  of  $35,232.54. 

The  complainants  in  making  an  estimate  of  the  company's 
income  under  the  proposed  new  rates  for  the  year  1919  base  their 
conclusions  upon  a  20  per  cent  increase,  but  the  company  does 
not  ask  for  a  20  per  cent  increase  in  all  of  its  proposed  new  rates. 

By  the  tariff  which  took  effect  May  5,  1918,  a  twenty-five-trip 
ticket  book  at  the  rate  of  one  and  six-tenths  cents  per  mile,  valid 
foT  passage  between  Rockwood  street  and  East  Rochester,  was  sold 
for  two  dollars,  and  a  similar  book,  good  between  Kockwood  street 
and  stops  11  and  12,  was  sold  for  two  dollars  and  forty  cents.  The 
above  rates  were  not  disturbed  by  the  rates  which  took  effect 
July  22,  1918,  and  are  still  in  force.  By  the  proposed  new  tariff, 
now  under  suspension,  the  sale  of  these  books  is  retained  and  by 
the  concession  of  the  railroad  company  upon  the  hearing  that  the 
proposed  five-cent  fare  between  Rockwood  street  and  Culver  road 
pliall  be  eliminated,  the  books  will  be  sold  at  the  same  price  as 
under  the  previous  tariff.  Under  the  tariff  now  in  force  mileage 
hooks  are  not  sold.  Under  the  proposed  tariff  these  books  will  be 
sold  at  the  present  rate  per  mile,  viz.,  two  and  one-half  cents. 
Statistics  presented  by  the  company  show  that  24  per  cent  of  its 
passenger  income  for  1918  came  from  cash  fares  and  64  per  cent 
from  ticket  fares,  or  a  total  of  88  per  cent  for  the  two  classes. 
It  is  proposed  to  make  a  20  per  cent  increase  in  these  two  classes 
of  fares.  This  proposed  increase  under  our  estimate  for  1919 
would  make  an  increase  in  revenue  of  $152,982.10,  or  less  the 
estimate  deficit  $117,748.56  book  surplus  for  the  yearns  business. 
This  amoimt  would  be  $32,251.44  short  of  the  sum  required  to 
pay  the  stipulated  dividends  upon  the  preferred  stock.  But  it  is 
eztremely  improbable  that  the  surplus  of  the  company  will  amount 
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to  the  sum  stated  during  the  year  1919.  The  figures  given  make 
no  allowance  for  loss  of  business  arising  from  increased  fare. 
Statistics  presented  show  that  in  times  past  a  certain  percentage 
of  increase  in  rates  for  this  company  never  produced  a  similar 
percentage  of  increase  in  income,  but  the  percentage  of  increase 
in  income  was  much  less  than  the  percentage  of  increase  in  rates. 
The  figures  used  do  not  take  into  consideration  the  fact  that  under 
the  present  tariff  of  two  and  one-half  cents  per  mile  no  mileage 
books  are  sold,  while  under  the  proposed  tariff  books  are  to  be 
sold  which  call  for  a  two  and  one-half  cents  per  mile  rate.  It  is 
extremely  probable  that  persons  who  travel  upon  the  company's 
road,  except  those  who  use  it  infrequently,  will  buy  mileage  books 
and  this  will  reduce  the  income  from  the  estimated  figures.  In 
fact  the  company  cannot,  with  any  safety  to  its  future,  attempt 
to  pay  any  dividend.  A  2  per  cent  item  for  depreciation  upon 
the  value  of  the  company's  property  in  1917  allowed  by  the  Com- 
mission would  exceed  the  estimated  surplus  by  $27,000. 

Some  criticism  has  been  made  by  the  complainants  because  the 
estimate  of  the  company  as  to  cost  of  operation  is  based  upon  the 
actual  expense  of  November,  1918,  viz.,  .3967  cents  per  car  mile, 
which  figure  includes  taxes.  This  is  a  fair  and  reasonable  cost 
Under  present  conditions  and  there  is  no  reason  to  believe  that 
the  same  expense  of  operation  will  not  continue  for  some  time, 
at  least,  in  the  future.  The  month  used  was  the  last  one  before 
the  hearing  in  this  proceeding  in  which  the  figures  of  cost  of 
operation  were  available  and  gives  the  tremendous  increase  in  the 
cost  of  operation  of  trolley  roads  which  has  occurred  during  the 
immediate  past  months. 

The  schedules  filed  by  the  company  to  take  effect  November  24, 
1918,  and  notv  under  suspension,  should  be  validated,  except  as 
to  such  portions  as  have  been  withdrawn  by  the  company,  and  an 
order  to  the  above  effect  should  be  entered. 

All  concur. 


I  • 


TWBNTY-SEVBN  CuSTOMEBB  V.  WaVBBLY  G.  L.  Co.  261 


Public  Service  Commissioii,  Second  District  [Vol.  19] 


In  the  Matter  of  the  Complaint  of  Twentt-sbven  Custohebs 
OF  THE  Oas  Light  Compant  of  Waveblt  against  Said  Com- 
pany, under  Sections  71  and  72  of  the  Public  Service  Com- 
missions Law,  as  to  Increase  in  Price  of  Manufactured  Oas 
and  as  to  Service  Charge 

Case  No.  6351 

(Public  Senrice  CommiMion,  Second  District,  April  29,  1919) 

Beaionable  increaM  ia  rates  —  complaint  dismissed. 

The  company  increased  the  price  of  gas  from  $1.40  per  1,000  cubie 
feet  to  $1.50  and  added  a  senrice  charge  of  twenty-fire  cents  per  month. 
The  value  of  the  property  in  actire  serrice  amounts  to  173,121.  No 
dividends  have  been  paid  since  1909.  The  net  income  for  the  year  191S 
amounted  to  |3,401.  Held,  that  the  increase  in  price  not  producing  an 
unreasonably  high  return,  the  methods  of  the  company  not  being  shown 
to  be  wasteful  and  the  service  charge  not  being  excessive,  the  complaint 
should  be  dismissed. 

Frank  L.  Howard,  as  attorney  for  complainants. 

Frederick  A.  Bew,  one  of  the  complainants,  in  person. 

John  G.  Pembleton,  as  attorney  for  respondent. 

O.  L.  Haverly,  as  treasurer  and  general  manager  of  respondent 

Fennell,  Commissioner. —  The  Gas  Light  Company  of 
Waverly  increased  the  price  of  gas  from  one  dollar  and  forty  cents 
per  1,000  cubic  feet  to  one  dollar  and  fifty  cents  per  1,000  cubic 
feet,  and  added  a  service  charge  of  twenty-five  cents  per  month, 
in  addition  to  the  price  of  the  gas  actually  used  by  the  consumer. 

The  company  was  incorporated  in  1873  and  manufactured  its 
own  gas  up  to  the  year  1912.  Beginning  that  year  it  has  pur- 
chased gas  from  Athens  and  Sayre  Gas  Company,  a  Pennsylvania 
corporation.     The  Gas  Light  Company  of  Waverly  owns  all  th9 
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stock  and  bonds  of  the  Athens  and  Sayre  Gas  Company.  The 
Waverly  company  has  $150,000  in  5  per  cent  bonds  outstanding 
and  an  equal  amount  of  capital  stock.  Interest  charges  have 
been  met,  but  no  dividends  have  been  paid  since  1909. 

It  was  testified  at  the  hearing  that  the  investment  of  the  com- 
pany amounted  to  $89,265.48,  made  up  as  follows: 

Dec.  31,  1917 

Land $800  00 

Organization 3,750  00 

General  equipment   1,739  00 

General  office  equipment 681  00 

Works  and  station  structures 3,200  00 

Furnaces,  boilers  and  accessories 1,850  00 

Benches  and  retorts   1,750  00 

Holder 4,700  00 

Purification  apparatus   1,800  00 

Accessory  equipment  at  works 388  00 

Trunk  lines  and  mains 25,509  00 

Gas  services 6,971  00 

Gas  meters 6,878  00 

Gas  meter  installation   1,094  00 

Gas  tools  and  implements 1,062  00 

Other  tangible  capital   1,000  00 

Based  on  an  appraisal  in  1909  stated  to  have 

been  made  from  costs $63,171  00 

Materials  and  supplies 6,598  61 

Accounts  receivable 6,499   17 

Bills  receivable   76  00 

Cash  on  hand 12,920   60 


Total $89,265  48 


The  company's  annual  reports  on  file  with  the  Commission,  from 
1912  to  1018  inclusive,  show  investment,  together  with  net  income 
and  percentage  of  return,  as  follows: 
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1012 

1913 

1014 

1015 

1916 

1017 

1018 

Fliedoapital 

Cuh 

$58,872 

1.769 

3.231 

6,294 

000 

$60,453 

4.021 

3.25.i 

6,9U9 

900 

$60,013 

2,573 

4,176 

6,763 

000 

$61,514 
6.031 
3.625 
7.010 

$62,237 

11,189 

4.525 

7,17b 

71 

$63,171 

12,021 

6,599 

6,499 

70 

$50,773 
12.310 

Materimis  and  BUppliet 

Account  receivable 

5.215 
5,841 

Bills  reoeiyable 

70 

Net  income  from  operation . . 
Keturo  on  inveetinent 

$70,536 
3.862 

5.47% 

$75, 59a 

5.033 

6.66% 

$74,425 

4.584 

6.16% 

$78,180 

3.022 

6.02% 

$85,198 

3.91b 

4.60% 

$80,260 
4.493 

5.03% 

$83,200 

3.401 

4.00% 

The  decrease  in  fixed  capital  during  1918  is  due  chiefly  to 
writing  off  as  worthless  the  book  value  of  furnaces,  boilers  and 
accessories,  $1,850,  and  benches  and  retorts,  $1,750.  There  are 
Btill  being  carried  the  following  units  of  property  which  may 
or  may  not  be  regarded  as  idle  property : 


Worki  and  station  Btnictures. 
Holder. 


Purification  i4>paratus 

Aoceaeory  equipment  at  worka. 


$3,200 

4.700 

1.800 

388 


$10,088 


Assuming,  but  not  holding,  that  said  amount  of  $10,088  should 
be  deducted  from  investment,  and  without  considering  salvage 
value,  there  would  be  in  service  property  valued  at  $73,121,  upon 
which  a  return  of  8  per  cent  would  produce  $5,849.68.  The  net 
income  for  the  year  1918,  amounting  to  $3,401,  is  6  per  cent  on 
$56,683  and  8  per  cent  on  $42,513. 

It  appears  that  the  company  is  not  making  an  excessive  return 
on  the  value  of  its  property  as  shown  by  its  books.  Nor  would 
it  be  proper  to  assume  that  an  actual  valuation  of  its  property 
would  show  the  company's  figures  so  excessive  as  to  bring  that 
valuation  below  $45,000. 

It  was  claimed  that  the  company's  methods  might  be  wasteful. 
Following  is  a  tabulation  of  the  operating  expenses  per  1,000 
cubic  feet  and  the  average  revenues  from  sales  of  gas  of  all  the 
companies  in  Class  B.  Those  doing  a  business  from  $10,000  to 
$25,000.  The  comparison  is  not  unfavorable  to  the  Waverly 
Company. 
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Certain  "  ready-to-aerve "  cobIb  were  given  by  the  company. 
These  showed  a  charge  of  forty-six  and  seven-tenths  cents  per 
month  per  meter  on  872  meters.  Without  approving  the  method 
used  or  accepting  the  amounts  stated,  still  it  can  hardly  be  held 
in  this  case  that  twenty-five  cents  per  meter  -per  month  is 
excessive. 

The  increase  in  price  not  producing  an  imrea&onably  hi^ 
return,  the  methods  of  the  company  not  being  shown  to  he  waste- 
ful and  the  service  charge  not  being  excessive  the  complaint 
should  be  dismissed. 


An  order  has  been  made  accordingly. 


Hill,  Chairman,  and  Irvine  and  Eellogg,  Commissioners,  con- 
cur j  Barhite,  Commissioner,  not  present. 


Residents  of  Mumfosd  v.  Tki-County  Nat.  G.  Co.      2G5 
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In  the  Matter  of  the  Complaint  under  Sections  71  and  72,  Public 
Serrice  Commissions  Law,  of  Residents  of  the  Hamlet  of 
MuHFOBD,  MoNBOB  CouNTY,  agaiust  Tki-County  Natubal 
Gas  Company,  as  to  Low  Pressure  of  Natural  Gas,  and  as  to 
Readiness  to  Serve  Charge  of  Fifty  Cents  a  Month 

Case  6619 

(Public  Service  Commission^  Second  District,  May  1,  1910) 

Seadineas-to-ierre  diaxse  found  to  be  reasonable  —  complaint  ae  to  quality 
of  serrice  held  open  pending  decision  by  Supreme  Court. 

The  amended  franchise  of  the  company  provides  that  in  addition  to  the 
charge  for  gas  furnished  a  readiness-to-serre  charge  of  fifty  cents  per 
month  may  be  made  which  charge  shall  not  be  merged  with  the  charge 
for  gas  consumed  but  may  be  collected  whether  or  not  any  gas  is  used 
provided  a  service  line  is  in  open  connection  with  the  gas  mains.  The 
condition  of  the  business  of  tiie  company  reviewed  and  held  that  the 
determination  of  the  town  board  permitting  the  readiness-to-serve  charge 
should  not  be  set  aside.  Held,  further  that  an  order  having  heretofore 
been  made  by  the  Conmiission  relating  to  the  betterment  of  service  of 
the  company  complained  of  which  is  now  under  review  in  the  Supreme 
Court  and  a  stay  granted,  the  complaint  will  be  held  open  as  to  the  service 
of  gas  until  the  Supreme  Court  has  made  its  decision  in  the  matter. 

Halsey,  Mangan  &  Sanderson,  fcr  complainants. 

Eenefick,  Cooke,  Mitchell  &  Bass,  for  Tri-County  Natural  Gas 
Company. 

Babhite,  Commissioner.— The  basis  of  this  proceeding  is  a 
complaint  by  certain  customers  of  the  Tri-County  Natural  Gas 
Company  living  in  Mumford  against  the  company  upon  two 
grounds,  viz. : 

First.  That  the  gas  furnished  by  said  company  is  low  in  pres- 
sure and  supplied  intermittently ;  that  it  goes  out  once  and  twice 
every  day  and  is  a  source  of  waste  and  damage  to  consumers, 
as  it  entirely  fails  in  the  midst  of  cooking  and  those  that  have  to 
depend  upon  it  for  heating  are  seriously  discomforted  and  their 
health  endangered. 

Second.  That  the  ready-to-serve  connection  charge  of  fifty  cents 
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per  month  is  an  extortion  and  an  outrage  and  should  be  abolished 
at  once,  because  the  charge  is  not  absorbed  in  the  bill  for  gas 
actually  used. 

We  will  first  consider  the  second  complaint.  The  Tri-County 
Company  operates  in  the  town  of  Wheatland  under  two  franchises, 
one  granted  to  Frank  C.  Sutherland  on  the  13th  day  of  April, 
1908,  and  afterwards  assigned  to  the  Tri-County  Company,  and 
another  granted  to  the  Tri-County  Company  itself  on  the  9th 
day  of  July,  1914.  Each  of  these  franchises  was  granted  by  the 
town  board  of  Wheatland,  in  which  the  unincorporated  village 
of  Mumford  is  situated,  and  each  franchise  fixes  the  rate  to  be 
charged  for  gas.  On  the  13th  day  of  September,  1918,  the  same 
town  board  upon  the  application  of  the  company  permitted  a 
modification  of  the  two  franchises  mentioned.  This  modification 
was  allowed,  as  appears  by  the  resolution  of  the  board,  after  a 
public  hearing  upon  the  questions  involved,  one  of  which  was 
whether  a  readiness-to-serve  charge  of  fifty  cents  per  month  per 
customer,  in  addition  to  the  amount  charged  for  gas  used  by  the 
consumer,  should  be  permitted.  The  amendment  to  each  fran- 
chise contains  a  provision  that  the  company  may  charge  and  col- 
lect in  addition  to  the  amount  charged  for  gas  furnished  to  and 
used  by  each  consumer,  a  readiness-to-serve  charge  of  fifty  cents 
per  month  which  shall  not  be  merged  in  the  amount  charged  the 
consumer  for  gas  used  but  may  be  charged  and  collected  monthly 
whether  or  not  anv  ffius  sliall  have  been  used  bv  him  durinff  the 
same  month,  so  long  as  the  consumer's  service  line  shall  be  in 
open  connection  with  the  gas  mains.  There  is  no  evidence  to 
show  that  the  determination  of  the  board  was  not  fairly  made 
or  that  it  does  not  represent  the  best  judgment  of  the  members 
or  that  any  undue  or  improper  infiuence  was  used.  The  con- 
sumers had  a  chance  to  be  heard.  The  town  board  is  composed 
of  local  officials  who  presumably  are  in  sympathy  with  the  citizens 
of  the  town  and  will  protect  the  interests  of  those  citizens,  and 
their  combined  judgment  should  not  be  set  aside  unless  it  clearly 
appears  that  their  action  was  erroneous.  That  fact  does  not 
appear  in  this  case,  and  the  objectionable  charge  may  be  retained 
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without  passing  upon  the  propriety  of  a  readiness-to-serve  charge 
as  a  general  proposition.  In  1917  out  of  130  meters  in  the 
town  of  Wheatland,  exclusive  of  the  incorporated  village  of 
Scottsville,  21  produced  an  average  yearly  income  of  $3.02;  23 
an  average  yearly  income  of  $7.48 ;  50  an  average  yearly  income 
of  $14.93.  Of  these  130  meters,  114  were  in  the  village  of  Mum- 
ford.  The  surplus  earnings  of  the  company  for  the  year  1917 
were  $1,562.30  with  no  allowance  for  return  on  investment, 
except  interest  on  funded  debt,  nor  for  amortization  or  deprecia- 
tion of  plant  and  equipment.  In  1918  there  was  a  deficit  of 
$217.19  for  nine  months  of  that  year  due  to  a  shortage  of  gas 
supply  amoimting  to  10,250,000  cubic  feet  for  the  period  named 
as  compared  with  the  same  period  of  1917.  In  1917  the  com- 
pany lost  $2,047.10  on  the  business  of  61  per  cent  of  its  cus- 
tomers, leaving  the  89  per  cent  remaining  to  make  up  that  loss 
and  the  surplus  of  $1,562.20  for  that  year.  In  view  of  the  above 
facts  the  determination  of  the  local  ofiicials  should  not  be  readily 
set  aside. 

The  first  ground  of  complaint,  which  relates  to  the  quality  of  the 
service,  presents  a  different  question.  The  Tri-County  Company 
has  no  gas  wells  of  its  own  but  obtains  the  greater  part  of  its  sup- 
ply from  the  Pavilion  Natural  Gas  Company  and  a  small  quantity 
from  the  Caledonia  Natural  Gas  Company.  This  supply  is  in- 
adequate to  properly  serve  the  customers  of  the  Tri-County  Coii«- 
pany.  The  growing  shortage  of  natural  gas  which  has  been  so 
forcibly  brought  to  the  attention  of  the  Commission  in  several 
instances  affects  the  service  of  the  company  under  consideration. 
The  company  during  the  past  winter  has  carried  out  the  policy 
laid  down  by  this  Commission  in  endeavoring  to  care  first  for  the 
domestic  consumer;  contracts  have  been  made  with  industrial 
consumers  to  the  effect  that  gas  shall  not  be  used  by  them  when 
needed  by  the  householders.  An  order  has  already  been  made 
by  this  Commission  which  has  for  its  object  the  betterment  of 
the  service  by  the  Tri-County  Company  but  that  order  is  under 
review  in  the  Supreme  Court  and  a  stay  was  granted,  without 
notice  to  the  Conmiission,  which  prevents  the  enforcement  of 
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the  order  of  the  Commission  until  final  disposition  of  the  case. 
It  is  unlikely  that  during  the  succeeding  months  of  warm  weather 
any  serious  trouble  with  the  supply  of  gas  will  be  found.  It 
should  be  remembered  that  the  service  rendered  by  the  company 
has  a  very  important  bearing  upon  the  rates  to  be  charged. 
Although  the  supply  of  gas  may  be  the  best  that  the  company 
can  produce  any  embarrassment  arising  from  that  failure  should 
be  borne  by  the  company  and  not  by  the  customer. 

As  the  Commission  has  made  one  order  which  had  for  its 
object  the  betterment  of  service  by  the  Tri-County  Company  and 
the  execution  of  that  order  has  been  stayed  by  the  Supreme  Court, 
this  case  should  be  held  open  so  far  as  complaint  is  made  concern- 
ing the  service  until  the  court  has  made  its  decision  upon  the 
order  already  made,  when  the  Commission  may  take  such  further 
action,  as  the  facts  justify  and  the  decision  of  the  court  will 
permit. 

All  concur. 


In  the  Matter  of  the  Petition  of  United  States  Kailboad 
Administration  —  New  York  Central  Railroad — under 
•Section  54,  Railroad  Law,  for  Consent  to  the  Discontinuance  of 
the  Station  on  Said  Railroad  at  Carthage  and  Copenhagen 
Junction 

Case  No.  6754 

(Public  Service  Commission,  Second  District,  May  1,  1919) 

Convenienoe  of  the  entire  traveling  public  must  be  considered  as  well  as  tlie 
convenience  of  the  people  neing  a  particular  station  —  nnnecessary  stopa 
should  be  eliminated  —  application  granted. 

The  station  in  question  is  distant  forty-nine  one-hundredths  of  a  mile 
from  another  station  of  the  railroad  where  all  passenger  trains  atop  and 
where  all  freight  is  handled.  Only  one  north-bound  and  three  south- 
bound passenger  trains  stop  regularly  at  the  station  to  be  abandoned 
and  no  freight  is  handled  there.  Held,  that  the  convenience  of  the 
entire  traveling  public  using  a  railroad  must  be  considered  as  well  as  the 
convenience  of  the  people  using  a  particular  station;  that  all  unnecee- 
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sary  stops  should  be  eliminated  and  that  it  would  better  subserve  the 

convenience  of   passengers  to  eliminate  the   station   at  Carthage  and  i 

Copenhagen  Junction.    Application  granted.  I 

Ibyine,  CommiasioBer. —  The  United  States  Railroad  Admin- 
istration, operating  the  New  York  Central  Railroad,  applies  for 
permission  to  discontinue  its  station  known  as  Carthage  and 
Copenhagen  Junction.     A  hearing  was  set  for  Syracuse  March 
tenth  at  which  the  president  of  the  village  of  West  Carthage, 
who  is  also  supervisor  of  the  town  of  Champion,  appeared  in 
person  and  by  attorney,  Mr.  H.  F.  Porter.     It  was  stated  that 
further  time  was  desired  and  a  more  convenient  place  of  hear- 
ing in  order  to  produce  proof  in  opposition  to  the  petition.     The 
hearing  was,  therefore,  adjourned  to  TJtica  March  seve^iteenth 
and  there  were  the  same  appearances  in  opposition  to  the  petition. 
A  railroad  formerly  extended  from  Carthage  and  Copenhagen 
Junction,  which  is  within  the  village  of  West  Carthage,  to  Copen- 
hagen.    This  was  known  originally  as  the  Carthage  and  Copen- 
hagen Railroad  and  the  station  was  there  established  for  an  inter- 
change between  the  New  York  Central  and  the  Carthage  and 
Copenhagen.     The  Carthage  and  Copenhagen  Railroad  Company 
underwent  foreclosure  and  sale  and  was  purchased  by  persons 
who  reorganized  it   as  the  Deer  River  Railroad  Corporation. 
This  project  also  failed  and  the  Deer  River  Railroad  Corporation 
was  dissolved  and  the  railroad  abandoned  November  6,  1918. 
The  incorporated  village  of  West  Carthage  contains  about  1,700 
inhabitants.     The  village  of  Carthage  on  the  other  side  of  the 
Black  river  contains  about  4,000.     There  is  a  station  at  Carthage 
forty-nine  one-hundredths  of  a  mile  from  the  station  at  Carthage 
and  Copenhagen  Junction.     The  opposition  to  discontinuing  the 
Carthage  and  Copenhagen  Junction  station  was  based  on  the 
in^'onvenience  suffered  by  the  people  of  West  Carthage  in  going 
to  the  Carthage  station  for  their  railroad  accommodations.     All 
freight  is  handled  at  Carthage  so  that  the  Carthage  and  Copen- 
hagen station  has  been  maintained  of  late  for  passengers  alone. 
The  passenger  receipts  from  Carthage  and  Copenhagen  Junction 
for  November  and  December,  1918,  and  January  and  February, 
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1919,  aggregated  $319.71.  The  present  expense  of  maintaining 
the  station  as  shown  hy  the  evidence  is  $1,360  per  annum  or,  to 
get  a  proportion  with  the  receipts  in  evidence  since  the  Deer 
River  railroad  was  abandoned,  at  the  rate  of  $420  for  the  period. 
These  figures  are  not  conclusive  because  some  stations  must  be 
maintained  at  a  loss  if  railroads  are  to  perform  their  proper 
duties  toward  the  public.  The  testimony  of  witnesses  is  that  it 
is  by  the  traveled  highways  about  onefourth  of  a  mile  from  the 
center  of  population  of  West  Carthage  to  the  Carthage  and  Copen- 
hagen Junction  station  and  about  three-quarters  of  a  mile  to  the 
station  at  Carthage.  If  the  maps  offered  in  evidence  are  correct 
both  distances  are  less,  that  to  the  junction  being  less  than  1,000 
feet  and  that  to  the  Carthage  station  a  trifle  over  half  a  mile. 
The  evidence  took  a  wide  range  as  to  the  number  of  people  using 
the  Carthage  and  Copenhagen  station.  It  was  all  based  on  con- 
jecture and  not  from  actual  checks.  It  ran  from  two  or  three  to 
a  train  to  ten  or  eleven,  although  the  witness  who  placed  it  at  the 
higher  figure  stated  that  there  were  occasions  when  no  passengers 
alighted  from  or  boarded  trains.  All  trains  stop  at  Carthage. 
According  to  current  time  tables  only  one  north  bound  train  and 
three  south  bound  trains  stop  regularly  at  Carthage  and  Copen- 
hagen Junction.  In  such  matters  there  is  to  be  considered  not 
only  the  convenience  of  people  using  the  particular  station  in- 
volved but  the  convenience  of  the  entire  traveling  public  using 
the  road.  Stops  unnecessary  to  accommodate  the  public  should 
be  eliminated  and  the  Commission  knows  from  its  records  that 
there  has  been  difficulty  in  maintaining  time  on  passenger  trains 
on  the  St.  Lawrence  division  of  the  New  York  Central.  Regard- 
less of  the  matter  of  expense  of  maintaining  the  station  and  of 
stopping  and  starting  trains  it  will  better  subserve  the  general 
convenience  of  passengers  to  eliminate  this  stop  than  to  continue 
the  station  in  order  that  a  comparatively  few  people  may  be 
saved  on  an  average  perhaps  2,000  feet  in  distance  to  reach  their 
trains.     The  petition  should,  therefore,  be  granted. 

All  concur. 


EDUCATION   DEPARTMENT 


In  the  Matter  of  the  Contbact  for  the  Instelxtion  of  tub 
Children  of  School  District  No.  1,  Town  of  Nbwsteai>, 
Erie  County 

Case  No.  451 

(Decided  February  6,  1919) 

A  contract  for  the  instruction  of  the  children  of  a  school  district  in  the  ele- 
mentary branches  in  a  nnion  free  school  of  another  district  will  not 
be  approved  unless  provision  is  made  for  the  proper  conveyance  of  such 
children. 

At  the  meeting  of  school  district  No.  1,  town  of  Newstead,  Erie 
county,  the  trustee  was  directed  to  contract  for  the  instruction  of 
the  children  of  the  district  with  union  free  school  district  No.  3,  in 
that  town.  The  meeting  further  ordered  that  parents  should  transport 
their  children  to  school,  and  should  receive  for  such  transportation 
from  five  to  ten  dollars  per  child,  according  to  the  distance  from  the 
home  to  the  school.  Held,  that  such  allowance  was  inadequate,  and 
that  it  was  the  duty  of  the  trustee  to  provide  comfortable  and  safe 
means  of  conveyance  for  the  children  or,  where  a  trolley  or  railroad 
can  be  used,  to  pay  their  fares  during  the  time  they  are  in  school 
attendance  under  the  contract.  Contract  approved  upon  condition  that 
suitable  provision  be  made  for  such  transportation. 

FiNEOAN,  Acting  Commissioner. —  The  appellants,  John  W. 
Downey  and  others,  are  residents  of  school  district  No.  1,  town 
of  Newstcad,  Erie  county.  They  complain  of  the  action  taken 
at  a  district  meeting  in  snch  district  on  October  3,  1918,  whereby 
the  trustee  was  directed  to  contract  for  the  instruction  of  the 
^^nildren  of  the  district  with  union  free  school  district  No.  3,  town 
of  Newstead.  It  was  further  voted  at  such  meeting  that  the 
parents  should  "  transport  their  children  to  school,  and  tliore 
nearest  the  school  should  receive  $5.00  per  child  and  those  farthest 
away  $10.00  per  child."  The  appellants  contend  that  the  interests 
of  the  children  require  that  they  be  instructed  in  the  home  school 
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of  the  district,  and  that  the  school-house  be  repaired  and  equipped 
and  a  teacher  be  employed  for  such  purpose. 

The  reasons  assigned  by  the  trustee  for  abandoning  the  home 
school  and  contracting  for  the  instruction  of  the  children  of  the 
district  in  another  district  are  that  the  school  building  was  not 
in  suitable  condition  for  the  maintenance  of  a  school,  that  he  was 
unable  to  make  the  necessary  repairs  because  of  scarcity  of  help 
and  materials,  and  that  after  due  effort  he  could  not  find  a  suitable, 
qualified  teacher  to  teach  the  school.  Eleven  of  the  eighteen 
qualified  electors  present  at  the  meeting  were  in  favor  of  the  con- 
tract for  instruction. 

The  district  meeting  having  voted  to  contract,  it  became  the 
duty  of  the  trustee  to  execute  the  contract  as  directed.  The  con- 
tract when  executed  becomes  binding,  if  approved  by  the  Com- 
missioner of  Education.  Under  the  regulations  of  the  Commis- 
sioner the  contract  stands  approved  by  him,  unless  the  district 
superintendent  of  schools  or  the  parties  to  the  contract  are  notified 
to  the  contrary.  One  of  the  conditions  of  approval  of  such  con« 
tracts  is  that  where  the  distances  of  the  homes  of  the  children 
from  the  school  in  the  district  with  whi^h  the  contract  is  made  are 
two  miles  or  more,  so  that  the  children  may  not  be  required  rea- 
sonably to  walk  to  and  from  school,  suitable  provision  shall  be 
made  for  their  transportation. 

The  contract  for  the  instruction  of  the  children  of  the  district 
has  been  duly  submitted  to  the  Commissioner  for  his  approval. 
It  appears  from  statements  made  in  connection  therewith  that 
many  of  the  children  reside  more  than  two  miles  from  the  school 
which  they  are  required  to  attend.  There  are  sixteen  or  more 
children  to  attend  upon  elementary  instruction  under  the  contract 
The  provision  for  the  payment  to  the  parents  of  the  sum  of  either 
five  dollars  or  ten .  dollars  per  child,  for  payment  of  the  expense 
of  transportation,  is  inadequate.  The  district  must  make  pro- 
vision for  carrying  the  children  to  and  from  the  school  where 
they  are  to  attend  by  contract  with  a  proper  person  who  is  to 
furnish  a  comfortable  and  safe  means  of  conveyance,  or  if  the 
children  are  conveniently  accessible  to  a  trolley  line  or  railroad, 
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tlie  trustee  should  provide  for  the  payment  of  their  fares  during 
the  time  that  they  are  in  attendance  under  the  oontract  If  such 
provision  is  not  or  may  not  be  made,  the  contract  will  not  be 
approved  and  it  will  be  necessary  for  the  trustee  to  open  and 
maintain  the  home  school  for  the  instruction  of  the  elementary 
children.  It  will  be  the  duty  of  the  district  superintendent  of 
schools  to  advise  and  direct  the  trustee  of  the  district  as  to  the 
provisions  to  be  made  for  the  transportation  of  the  children  or 
the  opening  and  maintaining  of  the  home  school 

It  is  hereby  ordered  that  the  contract  for  the  instruction  of  the 
elementary  children  of  school  age  residing  in  school  district  No.  1, 
town  of  Newstead,  Erie  county,  in  the  school  in  union  free  school 
district  "So.  3  of  such  town,  duly  executed  by  the  trustee  of  said 
district  No.  1  and  the  board  of  education  of  said  imion  free  school 
district  No.  3,  on  the  7th  day  of  October,  1918,  be  and  the  same 
hereby  is  approved  upon  the  condition  that  suitable  provision  be 
made  for  the  transportation  of  the  children  to  be  instructed  under 
such  contract,  as  herein:before  directed  in  this  decision,  and  that 
the  district  superintendent  of  schools  of  the  first  supervisory  dis- 
trict of  Erie  connty  be  and  he  is  hereby  d'rected  to  advise  and 
direct  the  trustee  of  such  district  No.  1,  Newstead,  as  to  the 
provisions  to  be  made  for  such  transportation;  and 

It  is  hereby  further  ordered,  That  if  provision  is  not  so  made 
ioT  sudi  transportation  within  twenty  days  from  the  date 
hereof,  the  trustee  of  said  district  No.  1,  town  of  Newstead,  be 
and  he  is  hereby  directed  to  open  the  school  in  such  district  and 
provide  for  the  maintenance  thereof  as  required  by  law,  and  pend- 
iug  the  performance  of  the  condition  hereinbefore  imposed  such 
contract  shall  be  in  full  force  and  effect. 

6kasb  Qept.  Bdt.— Vol.  19       18 
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In  the  Matter  of  the  Appeal  Relativb  to  the  Tkansportation 
OF  CiiiLDBEN  Residing  in  School  District  No.  8,  Town  of  Tioga, 
Tioga  County  ^^  ^^  ^^^ 

(Decided  February  5,  1010) 

Obligation  of  a  consolidated  district  in  a  town  to  provide  necessary  traai- 
portation  for  the  pupils  from  one  of  the  former  districts. 

In  the  town  of  Tioga,  Tioga  county,  school  district  No.  8  is  a  con- 
solidated district,  comrprising  school  districts  Nos.  8  and  19  of  that 
town.  All  the  pupils  of  the  consolidated  district  are  now  taught  in 
the  school-house  located  in  former  district  No.  8.  The  parents  and 
other  residents  of  former  district  No.  10  ask  for  transportation  for 
their  children  and,  at  a  special  meeting  of  the  consolidated  district,  a 
resolution  for  such  transportation  was  defeated.  The  present  appeal 
is  from  the  refusal  of  the  consolidated  district  to  provide  transportation. 
Held,  that  under  the  facts  shown  there  was  a  mutual  understanding 
that  the  consolidation  was  not  to  deprive  the  children  of  former  dis- 
trict No.  19  of  the  long  continued  privilege  of  transportation  without 
expense  to  their  parents,  and  the  trustees  of  the  consolidated  district 
should  provide  adequate  means  of  transportation  for  the  said  children. 
Appeal  sustained. 

Frank  L.  Howard,  attorney  for  appellants. 

FiNEGAN,  Acting  Commissioner. —  School  District  No.  8,  town 
of  Tioga,  Tioga  county,  is  a  consolidated  district  comprising 
former  school  districts  Nos.  8  and  19  of  such  town.  The  con- 
solidation was  effected  on  or  about  August  24,  1914,  by  vote  of  a 
joint  district  meeting.  The  school-house  in  former  school  district 
No.  8  is  now  maintained  as  the  school-house  of  the  consolidated 
district  and  the  children  in  former  district  No.  19  are  required 
to  travel  a  much  greater  distance  than  would  be  the  case  if 
the  school  in  the  former  district  was  maintained  for  their 
accommodation. 

The  appellant,  George  Hoffman,  and  other  residents  of  former 
district  No.  19  requested  that  transportation  be  furnished  for 
their  children  and  a  special  meeting  was  held  on  November  16, 
1918,  at  which  a  resolution  was  submitted  providing  that  a  trans- 
portation be  provided  "  for  those  pupils  living  in  former  district 
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No.  19,  who  are  so  remote  from  the  Smithboro  school-house  as 
to  render  the  distance  for  walking  prohibitive."  This  resolution 
was  defeated  and  no  provision  was  made  for  the  transportation 
of  the  children  of  former  district  No.  19.  The  appellant  appeals 
from  the  refusal  to  provide  such  transportation. 

It  appears  from  the  petition,  and  it  is  not  denied,  that  for 
many  years  previous  to  the  consolidation,  district  No.  19  had 
contracted  with  district  No.  8  for  the  instruction  of  its  pupils 
and  that  each  year  provision  ha:d  been  made  by  district  No.  19 
for  the  transportation  of  such  pupils  at  the  expense  of  the  dis- 
trict, and  that  when  the  question  of  consolidation  was  being 
considered  the  district  superintendent  of  schools  who  attended 
the  meeting  informed  the  electors  present  that,  under  the  polii^ 
which  had  been  declared  by  the  Education  Department  in  other 
cases,  the  consolidated  district  would  be  required  to  furnish  trans- 
portation to  those  children  of  former  district  No.  19  who  were 
so  far  distant  from  the  school-house  in  the  consolidated  district 
that  they  could  not  conveniently  walk. 

As  a  result  of  the  consolidation  the  consolidated  district 
receives  the  benefit  of  the  district  quota  of  $175  apportioned 
to  former  district  No.  19,  and  also  the  taxes  paid  by  the  taxpayers 
of  such  district  for  school  purposes.  The  .financial  resources  of 
the  district  have  thus  been  materially  increased,  without  any 
substantial  increase  in  school  expenditures. 

Since  prior  to  consolidation  the  children  were  being  carried 
to  and  from  the  school  in  district  No.  8,  at  the  expense  of  former 
district  No.  19,  and  the  meeting  which  voted  for  consolidation 
was  informed  as  to  its  duty  in  respect  to  the  transportation  of 
such  children,  it  may  be  assumed,  fairly,  that  there  was  a  mutual 
understanding  that  the  consolidation  was  not  to  deprive  the 
children  of  district  No.  19  of  the  long  continued  privilege  of 
transportation  without  expense  to  the  parents  of  such  children. 
It  would  be  unfair  and  in  conflict  with  this  understanding  to 
permit  the  consolidated  district  to  escape  its  responsibility  as  to 
such  transportation.  Many  of  the  children  in  former  district 
No.  19  live  more  than  two  milrs  from  the  schooMiouse  in  the  con- 
solidated district,  formerly  that  of  district  No.  8.     The  dii:trict 
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quota  apportioned  to  the  consolidated  district  on  account  of  former 
district  No.  19,  and  a  portion  of  the  proceeds  of  the  tax  levied 
upon  the  property  of  such  district,  should  he  applied  in  payment 
of  the  cost  of  the  transportation  of  the  children  residing  in  the 
former  district,  who  are  required  to  attend  the  school  in  tho 
consolidated  district.  The  trustees  of  the  district  should  con- 
tract with  a  competent  person  having  a  suitable  conveyance  an.d 
equipment  for  the  safe  and  comfortable  transportation  of  the 
children  residing  in  former  district  No.  19 ;  the  conveyance  should 
be  driven  through  the  district  and  the  children  be  taken  up  at 
conveniently  accessible  points.  The  district  superintendent  will 
advise  and  direct  the  trustees  as  to  the  sufficiency  and  suitability 
of  the  transportation  to  be  furnished  to  such  children* 

The  appeal  is  sustained. 

It  is  hereby  ordered.  That  the  trustees  of  school  district  No.  8, 
town  of  Tioga,  Tioga  county,  be  and  they  hereby  are  directed 
within  ten  days  from  the  date  hereof  to  contract  with  a  competent 
person  for  the  transportation  of  the  children  residing  in  former 
school  district  No.  19  of  such  town,  to  and  from  the  school-house 
in  such  district,  and  they  are  hereby  further  directed  to  levy  a 
tax  upon  the  taxable  property  of  such  district  sufficient  to  pay 
the  cost  of  such  transportation. 


In  the  Matter  of  the  Appeal  of  James  M.  Cleaby  from  the 
Refusal  of  District  No.  9,  Town  of  Ballston,  Saratoga  County, 
to  Pay  Academic  Tuition 

Case  No.  453 

(Decided   March   4,    1019) 

Where  a  pupil  may  be  furnished  with  advanced  instruction  in  her  own  district 
school,  the  district  cannot  be  required  to  pay  for  her  instruction  in 
another  district. 

James  M.   Cleary,  the  appellant,  is  a  resident  taxpayer  of  district 
No.  9,  town  of  Ballston,  Saratoga  county.    His  daughter,  who  is  within 


Mattbb  of  Cusabt  277 

Education  Department  [Vol.  19] 
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the  oompolaory  echool  age«,  attends  the  high  school  of  a  neighboring 
district  as  an  academic  student.  Upon  application  by  the  appellant 
to  the  trustee  of  his  district  for  the  payment  of  her  tuition,  the  question 
was  submitted  to  a  meeting  of  the  voters  of  the  district  and  a  resolution 
for  the  payment  of  the  tuition  of  all  pupils  in  the  district  eligible  to 
attend  high  school  was  defeated.  From  this  decision  the  appeal  herein 
was  taken.  Held,  that  upon  the  facts  appearing  in  the  papers  in  this 
case  it  is  established  that  the  appellant's  district  is  able  and  willing  to 
provide  adequate  and  suitable  instruction  in  such  advanced  subjects  in 
its  own  school,  and  that  therefore  appellant  is  not  entitled  to  the  relief 
■ought.    Appeal  dismissed. 

FiNEGANy  Acting  Commissioner. —  The  appellant  is  a  resi- 
dent taxpayer  of  district  No,  9,  town  of  Ballston,  Saratoga 
county.  His  daughter,  who  is  within  the  compulsory  school  ages, 
is  an  academic  student  attending  high  school  in  a  neighboring 
district  The  appellant  applied  to  the  trustee  of  his  district  for 
the  payment  of  the  tuition  of  his  daughter.  The  question  was 
submitted  to  a  meeting  of  the  district  voters  and  a  resolution 
providing  for  the  payment  of  the  tuition  of  all  pupils  in  the 
district  eligible  to  attend  high  school  was  defeated.  The  appeal 
is  taken  from  the  action  of  said  meeting. 

The  trustee  has  answered  the  appeal,  setting  forth  the  action 
taken  at  the  meeting  in  refusing  to  pay  such  tuition,  and  alleg- 
ing that  the  teacher  now  employed  by  the  district  is  competent 
and  qualified  to  teach  all  of  the  subjects  which  the  appellant's 
daughter  is  studying  with  the  exception  of  French;  that  there 
are  but  five  primary  pupils  now  attending  school  in  said  dis- 
trict and  that  the  teacher  has  ample  time  to  devote  to  the  teach- 
ing of  such  advanced  subjects  as  may  be  desired.  This  state- 
ment is  corroborated  by  the  afiidavit  of  the  teacher,  and  stands 
uncontradicted. 

The  rule  has  been  declared  and  applied  that  the  pupils  in  a 
district  who  have  completed  the  elementary  course  of  instruction 
in  the  school  of  the  district  must  be  provided  with  instruction  in 
subjects  in  advance  of  those  taught  in  the  elementary  grades. 
Snch  advanced  instruction  if  not  provided  in  the  school  of  the 
district  must  be  furnished  at  the  expense  of  the  district  in  the 
academic  department  or  high  school  of  some  other  district.     A 
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pupil  entitled  to  such  advanced  instruction  may  not  insist  on 
such  instruction  in  the  academic  department  or  high  school  of 
another  district  if  the  district  where  the  pupil  resides  is  able 
and  willing  to  provide  adequate  and  suitable  instruction  in  such 
advanced  subjects  in  its  own  school. 

In  the  present  case  the  respondent  trustee  insists  that  proper 
instruction  in  advanced  academic  subjects  may  be  furnished  to 
the  appellant's  daughter  in  the  home  school.  The  appellant  has 
not  denied  that  such  instruction  may  be  received  in  the  home 
school.  The  allegations  of  the  trustee  to  the  effect  that  the 
teacher  employed  by  him  is  qualified  to  give  such  advanced 
instruction  must  therefore  be  taken  as  admitted.  Upon  the 
facts  appearing  in  the  papers  in  this  case  the  appellant  is  not 
entitled  to  the  relief  sought  and  the  appeal  must  be  dismissed. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  the  Acts  of  the  Board  of  Edu- 
cation OF  Uh-ion  Free  School  District  No.  2,  Town  of 
Saranac,  Clinton  County,  N.  Y. 

Case  No.  454 

(Decided  March  5,  1919) 

Where  a  school  house  has  been  properly  condemned  as  whoUy  unfit  for  use  and 
not  worth  repairing  and  the  district  has  failed  to  act  the  school  board 
thereof  should  be  sustained  in  renting  temporary  quarters. 

This  appeal  is  brought  from  the  action  of  the  school  board  of  district 
No.  2,  Saranac,  which  is  a  union  free  school  district  in  which  academic 
instruction  is  given  although  no  academic  department  has  been  estab- 
lished. The  district  is  divided  by  the  Saranac  river  and  has  two  one-room 
school  buildings,  less  than  a  mile  apart,  one  on  each  side  of  the  river. 
In  December,  1017,  the  north  side  building  was  condemned  by  the  order 
of  the  district  superintendent  made  under  the  provisions  of  the  Education 
Law  but  the  town  board  of  education  took  no  definite  steps  to  remedy 
the  condition  of  the  building.  When  the  present  board  of  education 
assumed  office  after  the  repeal  6f  the  Township  School  Law,  a  meeting 
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was  called  to  consider  a  proposition  for  the  erection  of  a  new  two-room 
school  building  and  the  selection  of  one  of  three  sites  proposed. 
The  result  was  a  Tote  unfavorable  to  the  proposition.  The  board  of  educa- 
tion then  proceeded  to  rent  a  building  for  the  use  of  the  district.  The 
south  side  school  was  closed,  its  pupils  being  required  to  attend  school 
in  the  rented  building.  Two  teachers  were  hired,  the  school  graded,  and 
studies  in  advance  of  the  grade  subjects  were  required  to  be  taught  by 
one  of  the  teachers.  Held,  that  on  an  investigation  by  the  officers  of  the 
Department,  the  rented  building  is  reasonably  suitable  for  temporary 
quarters  pending  the  erection  of  a  new  building  and  that  in  point  of 
'  convenience  and  number  of  pupils  and  distance  from  home  to  school,  there 
is  no  evidence  of  great  hardship  to  any  pupil  because  of  the  closing  of 
the  south  side  school.  On  the  contrary,  however,  the  pupils  now  attend  a 
graded  school  and  have  its  privileges  with  two  teachers  and  three 
rooms;  that  as  to  the  action  of  the  school  board  in  renting  the  present 
building  there  was  clearly  nothing  else  for  the  school  board  to  do  as  the 
north  side  school  had  been  condemned  as  wholly  unfit  for  use  and  not 
worth  repairing  and  the  district  having  failed  to  remedy  that  condition. 
There  has  been  much  personal  ill  feeling  in  the  district  but  every  effort 
should  be  made  to  compose  these  differences  in  the  interests  of  education 
in  the  community  and  a  ^ew  building  adequate  to  the  needs  of  the  com- 
munity must  be  provided  as  required  by  law.    Appeal  dismissed. 

Victor  F.  Boire,  attorney  for  appellants. 

Charles  J.  Vert,  attorney  for  respondents. 

FiNsoANy  Acting  Commissioner. —  District  No.  2,  Saranac,  is 
a  union  free  school  district^  having  a  board  of  education,  consist- 
ing of  three  members.  Although  no  academic  department  has 
been  established,  instruction  is  given  in  academic  subjects  by  one 
of  the  two  teachers  employed  by  the  board.  The  Saranac  river 
intersects  the  district,  so  that  a  portion  of  the  district  lies  on  the 
north  side  of  the  river  and  the  remainder  on  the  south  side. 
There  are  two  one-room  school  buildings  about  eight-tenths  of  a 
mile  apart,  one  on  each  side  of  the  river.  In  December,  1917, 
the  building  on  the  north  side  was  condemned  by  the  order  of 
the  district  superintendent,  made  under  and  pursuant  to  the  pro- 
visions of  section  456  of  the  Education  Law.  No  definite  action 
was  taken  by  the  town  board  of  education  to  erect  a  new  building, 
although  tentative  plans  were  suggested.    As  soon  as  the  present 
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board  of  education  took  office,  after  the  repeal  of  the  Township 
School  Law,  a  meeting  was  called  to  consider  a  proposition  for 
the  erection  of  a  new  two-room  school  building  at  a  cost  of  $6,000, 
and  the  selection  of  one  of  three  sites  proposed.  This  meeting 
was  held  August  27,  1918,  and  resulted  in  a  vote  unfavorable  to 
the  proposition.  As  a  matter  of  fact,  it  would  not  have  been  pos- 
sible to  erect  a  new  building  at  that  time  because  of  war  condi- 
tions, under  the  rulings  of  the  War  Industries  Board. 

The  board  of  education  then  sought  to  rent  a  building  for  the 
purpose  of  opening  school  in  place  of  the  building  condemned. 
Three  buildings  were  thought  to  be  available  for  the  purpose,  and 
after  careful  inspection  one  was  selected  and  rented  for  the  sum 
of  $225.  The  school  on  the  south  side  of  the  river  was  closed, 
and  the  few  pupils  who  had  formerly  attended  such  school  were 
required  to  attend  school  in  the  rented  building.  Two  teachers 
were  hired,  the  school  graded,  and  studies  in  advance  of  the  grade 
subjects  were  required  to  be  taught  by  one  of  the  teachers. 

The  appellants  complain  of  the  hiring  of  the  building,  the 
amount  of  rental  paid,  and  the  closing  of  the  school  on  the  south 
side  of  the  river.  They  also  allege  that,  at  the  meeting  called  to 
consider  the  erection  of  u  new  building  and  the  selection  of  a  site 
therefor,  they  were  not  permitted  to  vote  upon  a  resolution  to 
repair  the  condemned  building  or  otherwise  dispose  of  the  contro- 
versy by  the  appointment  of  a  committee  for  the  purpose. 

Officers  of  this  Department  have  recently  made  an  investiga- 
tion of  the  school  conditions  in  this  district.  Their  report  shows 
that  the  building  now  rented  by  the  board  is  reasonably  suitable 
for  temporary  quarters  pending  the  erection  of  a  new  building. 
It  also  appears  that  fifty  pupils  are  now  attending  the  school,  of 
whom  forty-five  are  residents  of  the  district.  Thirty-one  of  the 
resident  pupils  live  on  the  north  side  of  the  river  and  fourteen 
on  the  south  side.  No  pupil  is  obliged  to  travel  more  than  one 
and  one-quarter  miles  to  school.  There  is  no  evidence  of  great 
hardship  to  any  pupil  because  of  the  closing  of  the  south  side 
school.  On  the  contrary,  there  is  great  advantage  in  that  the 
school  now  maintained  is  graded,  and,  instead  of  attending  a 
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small  school  with  one  teacher  in  one  room,  they  now  have  the 
privilege  of  a  graded  school  with  two  teachers  and  three  rooms. 

The  appellants  contend  that  the  hiring  of  the  building  was 
unlawful.  The  situation  disclosed  by  the  papers  on  appeal  and 
the  records  of  the  Department  shows  that  the  building  on  the 
north  side  had  been  condemned  as  wholly  unfit  for  use  and  not 
worth  repairing.  The  district  meeting,  having  failed  to  vote  an 
appropriation  to  build  a  new  building,  nothing  remained  for  the 
board  to  do  but  to  rent  temporary  quarters.  It  was  time  to  open 
school  and  school  facilities  were  immediately  required.  The 
board  acted  promptly;  and  chose  the  building  which  required  the 
least  remodeling  or  repairing  to  fit  it  for  school  use.  The  rent 
paid  for  the  use  of  the  building  is  reasonable  under  the  circum- 
stances, and  the  board  seems  to  have  acted  fairly  and  wisely  in 
providing  school  facilities  for  all  the  children  of  the  district. 

As  to  the  action  of  the  chairman  of  the  district  meeting  in 
refusing  to  entertain  a  motion  looking  to  the  repair  of  the  con- 
demned building,  such  action  was  proper,  upon  the  ground  that 
the  repair  of  such  building  was  precluded  by  the  very  terms  of 
the  condemnation  order,  which  recited  as  the  basis  for  the  order 
that  the  building  was  not  worth  repairing  and  was  unfit  for  use. 
No  appeal  was  ever  taken  from  the  condemnation  order,  and  it  is 
conceded  that  it  was  lawfully  made.  Even  had  the  notice  of 
special  meeting  contained  a  proposition  for  such  repairs,  a  resolu- 
tion thereunder  could  not  have  been  properly  entertained. 

The  investigation  discloses  that  there  is  much  personal  ill 
feeling  in  the  district.  Every  effort  should  be  made  to  compose 
these  differences  in  the  interests  of  education  in  the  community, 
and  a  new  building  adequate  to  the  needs  of  the  community  must 
be  provided  as  required  by  law. 

The  appeal  is  dismissed* 
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In  the  Matter  of  the  Appeal  from  the  Refusal  of  Union  Fees 
School  Distbict  No.  6,  Town  of  Cato,  Cayuga  County,  to 
Provide  Transportation  for  Certain  Pupils 

Case  No.  455 

(Decided  March  11,  1019) 

A  achool  district  receiying  the  henefits  of  annexed  territory  and  of  a  district 
quota  formerly  paid  to  a  dissolyed  district  must  furnish  suitable  means 
of  transportation  for  the  pupils  residing  therein. 

Several  years  ago  district  No.  0  of  the  town  of  Cato,  Cayuga  county, 
was  dissolved  and  its  territory  assessed  at  about  $40,000  was  annexed 
to  district  No.  5  of  that  town.  Transportation  has  since  been  provided 
by  district  No.  5  for  the  pupils  residing  in  what  was  old  district  No.  6. 
District  No.  5,  however,  now  elects  to  cease  such  transportation.  The 
appellants  are  the  parents  of  pupils  residing  in  the  dissolved  district 
who  desire  to  send  children  to  school  but  cannot  do  so  on  account  of 
distance  without  suitable  transportation  being  furnished  by  the  district. 
Held,  that  under  the  facts  established  in  this  case,  it  is  clearly  the  duty 
of  the  district  represented  by  the  respondent  board  of  education  to  pro- 
vide the  necessary  transportation.  Appeal  sustained.  Order  duly  made 
in  conformity  with  the  opinion  herein. 

FiNEGAN,  Acting  Commissioner. —  The  appellants  all^e  that 
ahout  five  years  ago  district  No.  6  of  the  town  of  Cato,  Cayuga 
county,  was  dissolved  and  that  its  territory,  having  an  assessed 
valuation  of  ahout  $40,000,  was  annexed  to  district  No.  5  of  said 
town.  Transportation  has  been  provided  by  the  district  for  the 
pupils  residing  in  such  annexed  territory  from  the  date  of  annexa- 
tion until  the  present  school  year.  No  means  of  conveyance  is  now 
furnished. 

The  appeal  papers  were  served  on  the  board  of  education  on 
December  3,  1918.  On  December  twenty-thiriJ  representatives 
of  the  board  called  at  this  department  and  were  fully  informed  as 
to  the  right  of  the  board  to  answer  the  appeal,  but  no  answer  has 
leen  filed.  The  map  submitted  in  connection  with  the  appeal 
indicates  that  the  pupils  residing  in  the  annexed  territory  are 
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required  to  travel  considerably  over  two  miles  in  going  to  and 
from  the  school  maintained  in  said  district. 

The  appellants  allege  that  they  are  desirous  of  sending  their 
children  to  school,  but  that  on  account  of  the  distance  of  their 
residences  from  the  school  they  are  unable  to  do  so  without  suit- 
able conveyance  being  furnished  by  the  district.  These  allega- 
tions are  uncontrovcrted  and,  therefoye,  stand  admitted.  Under 
such  circumstances  it  has  been  held  that  the  district  which  receives 
the  benefit  of  annexed  territory,  and  also  the  benefit  of  the  dis- 
trict quota  formerly  paid  to  the  dissolved  district,  must  furnish 
suitable  means  of  transportation  for  the  pupils  residing  therein, 
where  the  distance  is  too  great  for  the  children  to  walk.  Under 
this  rule  it  is  clearly  the  duty  of  the  district,  represented  by  the 
respondent  board  of  education,  to  provide  the  necessary  transpor- 
tation. 

The  appeal  is  sustained 

It  is  hereby  ordered  that  the  board  of  education  of  union  free 
school  district  No.  5,  town  of  Cato,  contract  for  the  transporta- 
tion of  pupils  residing  in  that  portion  of  former  district  No.  6 
of  said  town  which  was  heretofore  annexed  to  said  district  No.  5, 
and  said  board  of  education  is  hereby  further  ordered  and  directed 
to  pay  the  cost  of  such  transportation  out  of  any  moneys  of  the 
district  which  are  available  for  such  purpose,  and,  if  no  moneys 
are  available,  to  levy  a  tax  upon  the  taxable  property  of  the  dis- 
trict with  which  to  provide  moneys  for  the  payment  of  the 
cost  of  such  transportation. 
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In  the  Matter  of  the  Appeal  of  Hombb  I.  Eatmoito  from  the 
Refusal  of  District  No.  1,  Town  of  Carlton,  Orleans  County, 
to  Provide  Transportation 

Case  No.  456 

(Decided  March  11,  1919) 

Where  a  district  through  dissolution  and  annexation  has  received  considerable 
addition  to  its  assessed  yaluation  and  revenues  derived  therefrom  by 
taxation,  it  has  the  obligation  of  furnishing  suitable  conveyance  to  the 
pupils  of  the  annexed  territory  who  are  required  to  travel  an  excessive 
distance  to  and  from  school. 

On  April  29,  1916,  an  order  was  made  and  filed  with  the  Department 
dissolving  district  No.  3,  town  of  Carlton,  and  annexing  the  entire 
territory  of  said  district  to  district  No.  5,  towns  of  Carlton  and  Gaines. 
On  December  1,  1916,  an  order  was  made  changing  the  boundary  line 
between  districts  Nos.  15  and  1,  town  of  Carlton,  by  transferring  certain 
properties  formerly  belonging  to  district  No.  3  to  district  No.  1  of  said 
town.  The  annexed  value  of  the  properties  transferred  amoimt  to 
$48,000.  The  order  of  December  1,  1916,  recites  facts  indicating  the 
recognition  of  an  obligation  upon  the  part  of  district  No.  1  to  provide 
transportation  for  the  pupils  of  such  annexed  territory  in  proper  cases. 
Eeldf  that  there  was  evidently  an  understanding  with  district  No.  1  to 
assume  the  transportation  of  the  pupils  of  the  annexed  territory  who 
were  required  to  attend  in  said  district  No.  1.  The  appellant  resides  on 
one  of  the  farms  so  annexed,  his  home  being  about  two  and  one-half  miles 
from  the  school  house,  and  is  the  parent  of  a  pupil  of  the  present  school, 
and  that  his  family  duties  make  it  impossible  for  him  to  convey  his  child 
to  the  school.  During  the  school  year  1917-1918  transportation  was 
furnished  by  the  district  for  these  pupils,  but  since  the  repeal  of  the 
To\viiship  School  Law  the  district  has  refused  such  transportation,  and  on 
December  17,  1918,  the  district  voted  against  providing  it,  and  that, 
while  district  No.  1  does  not  receive  the  district  quota  formerly  paid  to 
dissolved  district  No.  3,  it  has  received  through  the  process  of  dissolution 
and  annexation  a  large  addition  to  its  assessed  valuation  and  revenues 
derived  therefrom  by  taxation,  and  the  obligation  rests  upon  it,  in  view 
of  the  benefits  received,  to  furnish  adequate  means  of  conveyance  to  such 
pupils  as  reside  in  the  annexed  territory,  and  are  required  to  travel  an 
excessive  distance  to  and  from  school.  Appeal  sustained.  Order  duly 
made  in  conformity  with  the  opinion  herein. 
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Harry  Cooper^  attorney  for  appellant 
Signor  &  Signer^  attorneys  for  respondent 

FiNXQAN,  Acting  Commissioner. —  The  records  of  this  Depart- 
ment show  that  on  or  about  April  29,  1916,  an  order  was  made 
and  filed,  dissolving  district  No.  3,  town  of  Carlton,  and  annexing 
the  entire  territory  of  said  district  to  district  No.  16,  towns  of 
Carlton  and  Oaines.  On  December  1,  1916,  an  order  was  made 
changing  the  boundary  lines  between  said  district  No.  15  and 
district  No.  1,  town  of  Carlton,  by  transferring  certain  properties 
which  formerly  belonged  to  district  No.  3  to  district  No.  1  of  said 
town.  The  assessed  value  of  such  properties  transferred  amount 
to  $48,800.  The  recitals  in  the  order,  changing  the  district 
boundary  lines  and  annexing  such  properties  to  district  No.  1, 
indicate  a  recognition  of  an  obligation  upon  the  part  of  district 
No.  1  to  provide  transportation  for  the  pupils  residing  in  such 
aonexed  territory,  and  it  seems  probable,  under  all  the  circum- 
stances, that  there  was  some  understanding  that  in  consideration 
of  the  substantial  increase  in  the  assessed  valuation  of  district 
No.  1,  caused  by  the  annexation  of  such  properties,  transportation 
would  be  furnished  to  those  pupils  who  resided  in  the  annexed 
territory  and  who  were  required  to  attend  school  in  district  No.  1 
after  the  taking  effect  of  the  order  of  annexation. 

The  petitioner  alleges  that  he  is  a  tenant  residing  on  one  of  the 
farms  so  annexed  and  that  his  home  is  about  two  and  one-half 
miles  from  the  schoolhouse;  that  his  son,  who  is  nine  years  of  age, 
is  unable  to  walk  the  required  distance  and  that  because  of  his 
duties  on  the  farm  he  is  not  in  a  position  to  convey  his  son  to 
schod. 

It  is  further  alleged  that  during  the  school  year  1917-1918, 
while  the  township  system  was  in  effect,  transportation  was  fur- 
nished for  this  pupil,  but  that  since  the  repeal  of  the  Township 
School  Law  the  district  has  refused  to  provide  transportation.  A 
meeting  of  the  district  was  held  on  December  17,  1918,  for  the 
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purpose  of  voting  upon  the  question  of  providing  conveyance  for 
the  petitioner's  son,  but  the  resolution  was  defeated- 

It  has  been  held  that  where  a  district  is  dissolved  and  its  terri- 
tory annexed  to  another  district  and  by  virtue  of  such  annexation 
the  consolidated  district  receives  the  benefit  of  increased  assessed 
valuation  and  also  the  district  quota  which  was  formerly  paid  to 
the  dissolved  district  such  consolidated  district  is  under  obligation 
to  provide  transportation  for  pupils  residing  in  the  dissolved  dis- 
trict who  are  required  to  travel  an  excessive  distance  in  order  to 
attend  school.  While  district  No.  1,  Carlton,  does  not  receive  the 
district  quota  formerly  paid  to  dissolved  district  No.  3,  it  has 
received  through  the  process  of  dissolution  and  annexation  a  very 
considerable  -addition  to  its  assessed  valuation  and  revenues  de- 
rived therefrom  by  taxation  and  the  obligation  rests  upon  the 
district,  in  view  of  the  benefits  received,  to  furnish  adequate  means 
of  conveyance  to  such  pupils  as  reside  in  the  annexed  territory 
and  are  required  to  travel  an  excessive  distance  to  and  from 
school. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  trustee  of  district  No.  1,  Carlton, 
be  and  he  is  hereby  directed  to  contract  for  the  conveyance  of 
petitioner's  son  and  any  other  pupils  residing  in  the  territory 
which  was  annexed  to  said  district  and  who  are  similarly  situated, 
and  to  pay  such  transportation  out  of  any  of  the  district  moneys 
which  are  available  for  this  purpose.  In  the  event  that  none  are 
available  said  trustee  is  hereby  ordered  and  directed  to  raise  by  tax 
on  the  taxable  property  of  said  district  moneys  sufficient  to  pay 
the  cost  of  such  transportation. 
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In  the  Matter  of  the  Appeal  from  the  Dissolution  of  District 
No.  10,  Town  of  Stockton,  Chautauqua  County,  and  Annexa- 
tion of  Its  Territory  to  District  No.  7  of  Said  Town 

Case  No.  457 

(Decided  April  26,  1910) 

Gonaolidatioa  of  dittricts  approTed. 

On  the  15th  of  August,  1918,  school  district  No.  10,  town  of  tStockton, 
Chautauqua  county,  was  dissolved  and  annexed  to  district  No.  7  by  the 
district  superintendent  pursuant  to  section  129  of  the  Education  Law. 
The  evidence  shows  that  the  school  building  in  the  dissolved  district  is 
not  fuUy  equipped  and  is  out  of  repair;  that  elementary  subjects  alone 
were  taught  and  that  academic  grade  pupils  always  attended  school  in  dis- 
tric  No.  7,  the  benefits  of  which  district  the  residents  of  district  No.  10 
have  enjoyed  without  the  burden  of  maintoiance.  Held,  that  the 
enlarged  district  will  be  enabled  to  establish  and  maintain  a  strong 
school,  fully  equipped,  which  will  afford  better  educational  facilities 
for  the  entire  community,  and  that  the  best  interests  of  the  districts 
will  be  advanced  by  the  consolidation.    Appeal  dismissed. 

William  S.  Steams,  attorney  for  appellant. 

Judson  S.  Wright,  district  superintendent,  respondent,  in 
person. 

FiNLBY,  Commissioner. —  On  the  15th  day  of  August,  1918, 
District  Superintendent  Judson  S.  Wright,  acting  under  the  pro- 
visions of  section  129  of  the  Education  Law,  dissolved  district 
No.  10,  town  of  Stockton,  Chautauqua  county,  and  annexed  the 
territory  of  the  dissolved  district  to  district  No.  7  of  said  town* 
The  trustee  of  district  No.  10  has  appealed  from  the  superin- 
tendent's order  and  alleges  that  the  same  was  made  without  notice 
and  without  good  or  sufficient  reason.  He  states  that  district 
No.  10  has  sufficient  taxable  property  within  its  boundaries  to 
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enable  the  district  to  equip  and  maintain  an  efficient  school  with 
ample  accommodations  for  all  of  the  pupils,  and  that  to  close  the 
school  and  require  the  attendance  of  the  children  in  the  school 
building  in  district  No.  7  would  work  an  unwarranted  hardship 
to  thoce  children  who  reside  at  a  considerable  distance  from  such 
schoolhouse.  It  is  also  alleged  that  the  consolidation  will  greatly 
increase  taxation  for  school  purposes  in  district  No.  10. 

The  district  superintendent  has  filed  his  answer  to  the  appeal, 
in  which  it  is  shown  that  the  school  building  of  the  dissolved 
district  is  not  in  good  repair  nor  is  it  fully  equipped;  that  no 
instruction  is  given  in  advance  of  the  elementary  subjects  and 
that  the  pupils  of  academic  grade  have  always  attended  school  in 
district  No.  7.  It  is  further  shown  that  district  No.  10  has 
from  time  to  time  contracted  with  district  No.  7  for  the  instruc- 
tion of  all  or  a  part  of  its  pupils,  which  fact  would  indicate  that 
the  residents  of  district  No.  10  did  not  at  such  times  regard 
the  distance  to  be  traveled  by  the  children  as  excessive. 

It  also  appears  that  a  portion  of  the  village  of  Cassadaga  (as 
well  as  some  four  and  one-half  miles  of  the  trackage  of  the  New 
York  central  railroad)  lies  within  former  school  district  No.  10. 
Because  of  the  comparatively  large  assessed  valuation  and  the 
meagre  school  facilities  furnished  in  district  No.  10  the  usual 
tax  rate  therein  ran  from  two  and  one-half  to  three  mills  on  each 
dollar  of  assessed  valuation,  while  in  the  adjoining  district  No.  7 
the  tax  rate  was  from  fifteen  to  sixteen  mills  on  the  dollar.  Up 
to  the  time  of  the  consolidation  the  residents  of  district  No.  10  had 
received  many  of  the  benefits  of  the  school  maintained  in  district 
No.  7  without  the  burden  of  maintenance.  Under  the  consolida- 
tion the  children  vnll  receive  all  of  the  benefits  of  the  academic 
school  and  the  district  thus  enlarged  will  be  enabled  to  establish 
and  successfully  maintain  a  strong  school,  fully  equipped,  which 
will  afford  better  educational  facilities  for  the  entire  community. 
It  is  evident  upon  all  the  facts  presented  that  the  best  interests 
of  the  districts  will  be  advanced  by  the  consolidation. 

The  appellants  have  failed  to  establi  h  that  the  distances  to 
be  traveled  by  the  children  are  so  great  ad  to  cause  serious  hard- 
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ship.  None  of  the  children  of  district  No.  10  reside  much  oyer 
two  miles  from  the  school  building  and  many  of  the  children  Uto 
not  more  than  a  mile  from  such  school.  Over  a  considerable  por- 
tion of  the  district  the  roads  to  be  traveled  are  either  State  roads 
or  of  brick  construction.  The  distance  under  such  circumstances 
cannot  be  considered  as  sufficient  to  justify  me  in  setting  aside 
this  consolidation,  particularly  in  view  of  the  educational  ad- 
vantages which  will  be  derived  therefronu 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  for  the  Transfer  of  Certain  Academic 
Pupils  from  the  Town  of  Liberty,  Sullivan  County,  to  the  High 
School  Maintained  in  the  Town  of  Callieoon,  and  the  Payment 
of  Their  Tuition 

Case  No.  458 

(Decided  April  26,  1919) 

Claim  for  relief  based  upon  proviBione  of  former  ^Township  School  Law"  — 
appeal  dismissed. 

The  claim  of  the  appellants  for  relief  is  based  upon  the  provisions  of 
section  342  of  article  11 -a  of  the  Education  Law,  known  as  the  Town* 
ship  School  Law,  which  was  repealed  by  the  Laws  of  19  IS,  chapter  199. 
Beld,  that  the  appellants  should  have  made  application  to  the  board  of 
education  of  their  township  imder  the  above  law  prior  to  the  opening 
of  the  term  in  September,  1917,  for  the  transfer  of  their  children,  for 
instruction,  to  another  district  at  the  expense  of  the  town,  and  in  the 
absence  of  proof  of  such  application,  the  town  cannot  be  held  Uable 
for  the  tuition  of  their  children  outside  of  the  township  unit.  Appeal 
dismissed. 

William  G.  Birmingham,  attorney  for  respondents. 

FiwLEY,  Commissioner. —  The  appellants  are  residents  of  the 

town  of  Liberty,  Sullivan  county,  and  are  the  parents  of  ohildren 

who  have  completed  the  work  of  the  eighth  grade  and  who 

attended  the  academic  school  maintained  in  the  town  of  Calli- 
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coon  during  the  school  term  beginning  September  1,  1917.  The 
appellants  allege  that  the  board  of  education  of  the  town  of 
Liberty  made  no  provision  for  academic  instruction  either  in 
the  schools  under  its  jurisdiction  or  elsewhere  under  contract  or 
by  transfer  pursuant  to  the  provisions  of  the  Township  School 
Law.     Laws  of  1917,  chap.  328. 

The  children  of  academic  grade  were  therefore  obliged  to  attend 
school  outside  of  the  township  unit  in  which  they  resided,  and 
the  school  in  Callicoon  being  conveniently  accessible,  these  chil- 
dren attended  such  school  regularly  during  the  year  and  were 
each  charged  a  tuition  fee  of  twenty  dollars,  which  the  town  board 
of  education  of  the  town  of  Liberty  refuses  to  pay. 

The  petitioners  further  allege  that  they  requested  the  board 
of  education  of  the  town  of  Liberty  to  transfer  their  children  to 
the  school  in  Callicoon  and  were  refused  such  transfer.  This 
allegation  is  denied  in  the  answer  which  has  been  filed  by  the 
board  of  education  and  it  is  affirmed  therein  that  the  children 
in  question  attended  such  school  without  the  knowledge  or  con- 
sent of  said  board.  The  petitioners  have  failed  to  show  when 
the  alleged  requests  were  made  or  any  facts  in  connection  there- 
with. This  appeal  was  not  filed  until  July,  1918,  after  the  close 
of  school  for  the  year  and  after  the  repeal  of  the  Township 
School  Law. 

The  claim  of  the  appellants  for  relief  is  based  upon  the  pro- 
visions of  section  342  of  article  11-a  of  the  Education  Law,  known 
as  the  Township  School  Law,  which  was  repealed  by  Laws  of 
1918,  chapter  199.  Under  this  section  a  town  board  of  educa- 
tion was  authorized  to  transfer  pupils  residing  in  the  township 
who  might  be  more  conveniently  instructed  in  the  school  or  schools 
of  an  adjoining  township  or  of  a  union  free  school  district  or 
city,  and  where  such  transfer  was  made  the  section  contemplated 
that  an  agreement  be  made  between  the  boards  of  education  of 
such  townships  for  the  payment  of  the  cost  of  instruction  of  the 
pupils  transferred. 

The  appellants  should  have  made  application  to  the  board  of 
education  of  their  township  under  the  provisions  of  this  section 
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prior  to  the  opening  of  the  term  in  September,  1917,  or  as  soon 
thereafter  as  possible,  for  the  transfer  of  their  children  to  the 
school  in  Callicoon  for  instruction  at  the  expense  of  the  town  of 
Liberty.  There  is  an  absence  of  competent  proof  in  this  case 
that  such  application  was  made.  There  is  therefore  no  basis 
upon  which  the  town  board  of  education  of  the  town  of  Liberty 
can  now  be  held  liable  for  the  payment  of  the  tuition  of  the  appel- 
lants' children. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  the  Action  of  Special  Dis- 
tbict Meetings  Held  in   District  Ko.  11,  Towns  of  Kort- 

RIQHT  AND  MeREDITH,  DELAWARE   CoUNTY 

Case  No.  459 

(Decided  April  26,  1919) 

District  meetinss  —  Ulegal  votes  —  evidence  —  transportation  of  children. 

At  a  special  meeting  of  the  district,  the  proposition  to  change  the 
site  of  the  schoolhouse  was  declared  carried  by  one  vote.  The  legality 
of  the  meeting  being  questioned,  a  second  meeting  was  held.  The  vote 
resulted  in  a  tie.  Evidence  reviewed  as  to  alleged  illegal  voting  against 
the  resolution  at  the  second  meeting  and  held  to  be  insufficient  to  justify 
a  ruling  or  order  that  the  proposition  for  a  change  of  site  was  legally 
adopted. 

Ordered  that  the  proposition  be  again  submitted  to  a  district  meeting, 
and  if  favorable  action  is  not  taken  for  a  change  of  the  site  of  the 
schoolhouse,  the  trustee  is  authorized  to  contract  for  the  transportation 
of  pupils  residing  at  such  distance  from  the  present  schoolhouse  as 
would  make  it  impracticable  for  them  to  walk  to  school. 

FiNLET,  Commissioner. —  On  Angust  13,  1918,  a  special  meet- 
ing was  held  in  district  Xo.  11,  towns  of  Kortright  and  Meredith, 
for  the  purpose  of  selecting  a  new  school  site.  The  proposition 
to  change  the  site  was  declared  carried  by  one  vote.     Questions 
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arose  as  to  the  legality  of  the  meeting  because  of  certain  alleged 
illegal  votes  cast,  and  on  the  advice  of  the  district  superintendent 
the  trustees  called  a  second  meeting  to  vote  upon  the  question. 
Such  meeting  was  held  September  l7,  1918,  and  the  vote  taken 
resulted  in  a  tia 

The  appellant  alleges  that  the  present  school  site  is  located  at 
one  side  of  the  district  and  at  a  distance  by  public  highway  of 
more  than  three  miles  from  his  home,  and  that  because  of  his 
duties  in  connection  with  his  occupation  he  is  unable  to  provide 
transportation  for  his  children,  although  the  distance  to  be 
traveled  is  too  great  for  them  to  walk.  He  asks  that  conveyance 
be  ordered  provided  at  the  expense  of  the  district  unless  the 
school  site  is  changed  so  as  to  better  accommodate  the  pupils. 

The  action  of  the  first  special  meeting  in  voting  to  change  the 
site  was,  in  effect,  nullified  by  the  call  of  the  second  meeting  on 
the  assumption  that  the  action  taken  by  the  first  meeting  was 
irregular  and  illegal.  The  vote  upon  the  question  of  the  change 
of  site  at  the  second  meeting  resulted  in  a  tie.  The  meeting 
adjourned  without  taking  any  effective  action  as  to  the  change 
of  site  of  the- schoolhouse  in  the  district. 

The  appellant  alleges  that  illegal  votes  were  cast  at  the  second 
meeting  against  the  resolution  for  change  of  site  and  insists 
that  four  voters,  comprising  a  family  consisting  of  a  widowed 
mother  and  three  adult  children,  were  allowed  to  vote  as  tenants 
in  common  of  real  property,  whereas  the  property  appeared  on 
the  tax  roll  assessed  against  the  mother  only.  He  also  alleges 
that  three  other  persons  voted  who  were  challenged  because  they 
were  not  taxpayers  of  the  district.  These  persons  also  claimed 
the  right  to  vote  aa  owners  of  taxable  real  property,  being  heirs- 
at-law  of  their  father  who  died  seized  of  such  real  estate  in  the 
district. 

The  evidence  produced  in  support  of  such  allegations  is  insuffi- 
cient to  show  that  these  votes  were  cast  illegally,  so  as  to  justify  a 
niling  or  order  that  the  proposition  for  a  change  of  site  was 
legally  adopted.     It  follows  that  the  question  as  to  the  change  of 
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site  remainB  unsettled  and  that  farther  action  as  to  this  matter 
should  be  taken. 

There  was  submitted  with  the  petition  a  map  showing  the  dis- 
trict boundaries^  the  location  of  the  present  schoolhouse  and  the 
location  of  the  proposed  school  site^  together  with  the  residences 
of  the  district  voters,  indicating  also  the  number  of  children 
attending  school  from  each  home.     It  clearly  appears  from  this 
map  that  prior  to  1892  a  schoolhouse  was  maintained  at  a  point 
at  some  considerable  distance  from  the  present  school  site  and 
on  the  opposite  side  of  the  district.     The  site  was  then  changed 
to  the  present  site,  which  is  obviously  inconvenient  for  many 
of  the  children.     The  proposed  new  site  is  accessible  from  both 
of  the  main  roads  and  would  seem  to  be  much  moi'e  desirable. 
In  view  of  the  close  vote  which  has  already  been  had  at  the  two 
special  meetings,  it  is  desirable  that  another  meeting  be  called 
to  again  consider  the  change  of  site,  and  in  the  event  it  is 
determined  that  the  site  shall  not  be  changed  action  should  be 
taken  at  the  annual  district  meeting  to  provide  transportation 
for  such  of  the  pupils  as  reside  at  such  distance  from  the  school- 
house  as  to  make  it  impracticable  for  the  children  to  walk  to  and 
from  schooL 

The  appeal  is  sustained. 

It  is  hereby  ordered.  That  the  trustee  of  district  No,  11,  towns 

of  Sortright  and  Meredith,  Delaware  county,  be  and  he  is  hereby 

directed  to  again  submit  the  matter  of  a  change  of  the  present 

8ehoo\  site  to  a  district  meeting  for  consideration  and  action 

tliepeon;   and  in  the  event  favorably  action  is  not  taken  paid 

trustee  is  hereby  authorized  and  directed  to  contract  for  the 

^^^sportation  of  such  pupils  of  the  district  as  reside  at  such  dis- 

t^^ce   from  the  schoolhouse  as  to  make  it  impracticable  for  the 

^^*^d*en  to  walk  to  and  from  schooL 
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In  the  Matter  of  the  Application  of  the  Teustebs  of  Common 
School  Disteict  No.  11,  Town  op  Eotteedam,  Schenec- 
tady County,  for  the  Ratification  and  Confirmation  of  the 
Proceedings  Relative  to  the  Issuance  of  School  District  Bonds 
of  Said  District 

Case  No.  460 

(Decided  April  28,  1919) 

Common  school  district  bonds  —  subdivision  5  of  section  480  of  the  Education 
Law  applies  to  the  limitation  of  the  number  of  annual  instalments  and 
not  to  the  extension  of  payment  beyond  the  twenty-year  period. 

Subdivision  5  of  section  480  of  the  Education  Law  provides  as  follows: 
"  When  such  bonds  are  sold  by  a  common  school  district  the  payment  or 
collection  of  the  last  instalment  shall  not  be  extended  beyond  twenty 
years  from  the  time  such  vote  was  taken."  A  resolution  for  the  issuance 
of  bonds  was  passed  at  a  meeting  of  a  common  school  district  held 
September  26,  1918,  the  last  bond  being  made  payable  January  1,  1939, 
approximately  three  months  after  the  twenty-year  period  would  have 
expired.  Eeld^  that  the  language  of  the  statute  would  indicate  that 
the  twenty-year  limitation  was  intended  to  apply  to  the  number  of 
annual  instalments  rather  than  to  prevent  the  extension  of  the  payment 
of  the  bonds  beyond  the  period  of  twenty  years,  and  where  it  appears 
that  in  the  natural  course  of  events  the  instalment  of  tax  for  the  pay- 
ment of  the  last  bond  will  be  levied  and  coUected  with  the  annual  dis- 
trict tax  raised  in  such  district  for  the  year  1998,  and  the  tax  collected 
in  September,  1938,  within  the  twenty-year  limitation,  will  be  used 
for  the  payment  of  the  bond  falling  due  January  1,  1939,  the  resolution 
does  not  violate  the  law,  and  is  valid 

Order  made  ratifying  and  confirming  the  proceedings  of  the  special 
school  meeting  and  the  proceedings  of  the  trustees,  and  directing  the 
issuance  of  the  bond. 

Burritt  B.  Johnson,  attorney  for  petitioners. 

Finley,  Commissioner. —  The  trustees  of  common  school  dis- 
trict No.  11,  town  of  Rotterdam,  county  of  Schenectady,  have 
filed  a  petition  with  the  Commissioner  of  Education  for  the 
ratification  and  confirmation  of  the  acts  and  proceedings  of  the 
school  district  meeting  of  said  district,  held  September  26,  1918. 


Application  of  Tbubtees  of  Common  School  District     295 

Education  Department  [Vol.  19] 

authoming  the  issuance  of  district  bonds  to  the  amount  of 
$25,000  and  the  raising  of  said  sum  by  tax  upon  the  taxable  prop- 
erty of  the  district,  to  be  collected  in  annual  installments;  also 
for  the  ratification  and  confirmation  of  the  proceedings  of  the 
trustees  in  the  issuance  and  sale  of  the  bonds  so  authorized. 
This  petition  is  presented  pursuant  to  the  provisions  of  subdi- 
vision 7  of  section  480  of  the  Education  Law,  as  added  by 
chapter  413  of  the  Laws  of  1917. 

It  is  alleged  in  the  petition  that  the  board  of  trustees  of  said 
school  district  met  on  September  20,  1918,  and  voted  to  call  a 
meeting,  to  be  held  on  September  26,  1918,  for  the  purpose, 
among  other  things,  of  voting  upon  the  following  question : 

"Shall  the  district  authorize  the  erection  of  a  new  eight-room 
(four  rooms  unfinished)  building  and  raising  therefor  by  tax 
upon  the  taxable  property  of  the  district  the  sum  of  twenty-five 
thousand  dollars  ($25,000)  to  be  collected  in  annual  installments 
as  provided  in  section  467  of  the  Education  Law  ? " 

On  the  same  day  notices  of  such  special  district  meeting  were 
posted  in  five  public  places  in  the  district  in  the  same  manner 
as  notices  given  for  the  annual  district  meeting.  It  a|)pears  that 
this  method  of  calling  a  special  meeting  of  said  district  was  pro- 
vided for  at  a  previous  annual  meeting,  under  the  provisions 
of  subdivision  2  of  section  197  of  the  Education  Law.  Proof 
of  the  posting  of  such  notices  is  submitted  with  the  petition. 
The  special  meeting  convened  at  the  principal  schoolhouse  of 
the  district  on  September  26,  1918,  at  8  o'clock  p.  m.,  pursuant 
to  such  notice  and  after  selecting  a  new  school  site  the  meeting 
proceeded  to  vote  upon  the  following  resolution: 

'*  Resolved,  That  the  board  of  trustees  of  common  school  dis- 
trict No.  11,  town  of  Rotterdam,  county  of  Schenectady,  N.  Y., 
is  hereby  authorized  and  directed  to  cause  plans  and  specifications 
to  be  prepared  for  a  new  school  building  of  a  capacity  of  not  less 
than  eight  rooms  (to  have  four  rooms  unfinished)  to  be  located 
on  a  new  site  in  said  district  on  the  easterly  side  of  the  present 
West  Shore  Railroad  tracks,  subject  to  the  approval  of  the  Com- 
missioner of  Education  and  in  accordance  with  sections  461  and 
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462  of  the  Education  Law,  and  to  erect  such  new  building  in 
accordance  with  such  plans  and  specifications  and  to  expend  for 
such  purpose  the  sum  of  not  more  than  twenty-five  thousand 
($25y000)  dollars;  which  sum  shall  be  raised  by  tax  upon  the  tax- 
able property  of  the  district  and  collected  in  twenty  annual  install- 
ments of  not  more  than  one  thousand  two  hundred  and  fifty  dollars 
($1,260)  each  and  said  board  of  trustees  of  said  district  is  hereby 
authorized  and  directed  in  accordance  with  the  provisions  of 
section  480  of  the  Education  Law  to  borrow  on  the  credit  of  said 
district  the  sum  of  twenty-five  thousand  dollars  ($25,000),  or  so 
much  thereof  as  may  be  necessary,  and  to  issue  bonds  or  other 
evidences  of  indebtedness  binding  upon  such  district  in  the  de- 
nomination of  not  more  than  one  thousand  two  hundred  and  fifty 
($1,250)  dollars  each,  bearing  interest  at  a  rate  not  to  exceed 
6  per  cent,  payable  annually,  to  be  dated  December  1,  1918,  and 
one  of  such  bonds  or  evidences  of  indebtedness  to  mature  on  the 
first  day  of  January,  1920,  and  one  to  mature  annually  thereafter 
on  the  first  day  of  January  until  all  of  them  mature  and  are  paid 
and  said  district  is  hereby  authorized  and  directed  to  raise  by  tax 
upon  the  taxable  property  of  the  district  such  sum  as  may  be 
necessary  to  pay  each  of  such  bonds  or  evidences  of  indebtedness 
as  they  may  mature  and  also  to  pay  any  and  all  interest  thereon 
as  the  same  shall  became  due." 

One  hundred  and  three  votes  were  cast,  fifty-three  being  in  the 
affirmative  and  fifty  in  the  negative.  The  resolution  was  there- 
upon declared  carried. 

On  December  10,  1918,  the  board  of  trustees  met  and  adopted 
a  resolution  authorizing  and  directing  the  issuance  of  the  bonds 
pursuant  to  the  vote  taken  at  the  special  district  meeting  held 
September  twenty-sixth  and  the  sale  of  such  bonds  upon  sealed 
proposals  to  be  submitted  at  a  meeting  of  the  trustees,  to  be  held 
on  December  26,  1918.  Notice  of  the  bond  sale  was  immediately 
given.  The  trustees  convened  on  December  twenty-six  and  were 
served  with  a  summons  and  complaint  in  an  injunction  action 
instituted  by  one  of  the  taxpayers  of  the  district  for  the  purpose 
of  restraining  the  trustees  from  selling  the  bonds.     A  temporary 
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injnnetion  was  granted  by  the  court  which  was  thereafter  vacated 
and  judgment  rendered  on  the  pleadings  in  favor  of  the  defendant 
trustees,  dismissing  the  complaint. 

On  March  15,  1919,  the  board  of  trustees  again  met  and  upon 
notice  to  the  several  bidders  who  had  submitted  proposals  for  the 
purchase  of  the  bonds  adjourned  until  March  eighteenth,  when 
the  bonds  were  awarded  to  John  J.  Hart,  whose  bid  was  most 
favorable  to  the  district. 

The  record  shows  that  a  copy  of  the  petition  and  of  each  of  the 
accompanying  exhibits  was  served  upon  the  purchaser  of  the  bonds 
April  15, 1919. 

The  resolution  of  the  board  of  trustees  which  directed  the  call 
of  the  special  meeting  at  which  the  bond  issue  was  voted  is  set 
forth  in  the  papers  as  well  as  the  notice  of  special  meeting  which 
bears  date  September  20,  1918.  Both  resolution  and  notice 
appear  regular  in  form,  the  notice  being  signed  by  the  three 
trustees  of  the  district  and  fully  informing  the  voters  as  to  the 
purpose  of  the  meeting  and  the  questions  to  be  voted  upon.  In 
the  complaint  filed  in  the  action  for  injunction  the  plaintiflF 
alleged  that  the  notice  was  not  served  as  required  by  law.  It 
appears,  however,  that  at  the  annual  school  meeting  of  such  dis- 
trict held  in  1897  a  resolution  was  unanimously  adopted  to  the 
effect  that  special  meetings  thereafter  held  in  the  district  should 
be  called  by  posting  five  notices  in  public  places  in  the  district. 
It  must  be  assumed  that  this  action  was  taken  pursuant  to  the 
provisions  of  subdivision  2  of  section  197  of  the  Education  Law, 
which  authorizes  the  inhabitants  of  a  district  present  at  any 
annual  meeting  to  adopt  a  resolution  prescribing  the  mode  of 
giving  notice  of  special  meetings  and  declares  that  such  resolution 
and  the  mode  prescribed  thereby  shall  continue  in  force  until 
rescinded  or  modified  by  some  subsequent  annual  meeting.  There 
being  no  evidence  that  such  resolution  was  rescinded  and  it  being 
established  that  the  notices  were  posted  in  at  least  five  public 
places  six  days  before  the  meeting,  I  find  that  notice  of  the  meet- 
ing was  duly  given  in  compliance  with  the  provisions  of  the  Edu- 
cation Law. 
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The  resolution  which  was  adopted  at  the  special  district  meet- 
ing authorized  the  expenditure  of  the  sum  of  not  more  than 
$26,000,  to  be  raised  by  tax  upon  the  taxable  property  of  the 
district  and  collected  in  twenty  annual  installments  of  not  more 
than  $1,250  each,  and  authorized  the  board  of  trustees  of  the 
district  to  borrow  the  sum  of  $25,000  on  the  credit  of  the  district 
and  to  issue  bonds  or  other  evidence  of  indebtedness  in  the 
denomination  of  not  more  than  $1,250  each,  bearing  interest  at 
a  rate  not  to  exceed  6  per  cent,  to  be  dated  December  1,  1918, 
one  of  such  bonds  to  mature  on  the  first  day  of  January,  1920, 
and  one  to  mature  annually  thereafter  on  the  first  day  of  January 
until  all  of  them  mature  and  are  paid.  The  resolution  also  directed 
the  raising  by  tax  upon  the  taxable  property  of  the  district  of 
such  sum  as  may  be  necessary  to  pay  the  bonds  and  interest  as 
they  may  mature.  Under  this  resolution  twenty  bonds  were 
authorized  to  be  issued,  the  last  of  which  would  mature  January  1, 
1939,  or  slightly  more  than  twenty  years  after  the  date  of  the 
meeting. 

A  question  has  been  raised  as  to  the  authority  of  the  district 
to  issue  bonds  any  part  of  which  would  mature  at  a  date  more 
than  twenty  years  after  the  meeting  at  which  the  bond  issue  is 
authorized.  Subdivision  5  of  section  480  of  the  Education  Law 
provides  as  follows :  "  When  such  bonds  are  sold  by  a  common 
school  district  the  payment  or  collection  of  the  last  instalment 
shall  not  be  extended  beyond  twenty  years  from  the  time  such 
vote  was  taken." 

The  vote  having  been  taken  on  September  26,  1918,  and  the 
last  bond  being  made  payable  on  January  1,  1939,  approximately 
three  months  would  elapse  over  the  twenty  years  specified  in  such 
section  before  the  date  of  maturity  of  the  last  bond.  The  ques- 
tion arises  as  to  whether  the  Legislature  intended  by  the  language 
employed  in  this  section  to  do  more  than  to  limit  the  number  of 
annual  installments  to  twenty  in  all  cases  of  the  borrowing  of 
money  and  the  issuance  of  bonds  in  common  school  districts. 
The  language  of  the  statute  would  indicate  that  the  limitation 
was  intended  to  apply  to  the  number  of  annual   installments 
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rather  than  to  prevent  the  extenBion  of  the  payment  of  the  bonds 
bqrond  the  period  of  twenty  years.  In  the  natural  course  of 
events  the  instalhnent  of  tax  to  be  raised  for  the  payment  of  the 
last  bond  will  be  levied  and  collected  with  the  annual  district 
tax  raised  in  such  district  for  the  year  1938.  Such  tax  would 
naturally  be  collected  in  or  about  September,  1918,  and  within 
the  twenty-year  limitation  specified  in  the  statute.  Out  of  the 
moneys  so  collected  the  bond  falling  due  January  1, 1989,  together 
with  any  interest  due  thereon  would  be  paid.  In  my  opinion 
the  resolution  adopted  at  the  special  meeting  does  not  violate 
the  purpose  or  intention  of  the  law  which  expresses  such  limita- 
tion. The  moneys  voted  to  be  raised  and  collected  in  annual 
installments  will  be  raised  and  collected  in  accordance  with  the 
statute  without  violating  the  limitation  so  expressed  and,  there- 
fore, the  resolution  so  adopted  at  the  special  meeting  is  valid. 

A  question  was  raised  in  the  injunction  action  as  to  the  qualifi- 
cations of  certain  voters  whose  votes  were  challenged.  Affidavits 
are  submitted  with  the  petition  showing  that  such  voters  pos- 
sessed the  necessary  qualifications.  In  the  absence  of  evidence 
showing  that  such  voters  were  not  qualified  the  official  minutes 
of  the  meeting  must  be  accepted.  These  minutes  show  that  the 
resolution  was  adopted  by  vote  of  a  clear  majority  of  the  voters 
present  and  voting  thereat.  Had  any  elector  of  the  district 
desired  to  raise  the  question  of  the  legality  of  the  meeting  by 
appeal  he  had  full  opportunity  to  do  so.  No  appeal  has  been 
taken. 

The  further  proceedings  of  the  board  of  trustees  directing  the 
issuance  of  the  bonds  pursuant  to  the  resolution  of  the  district  meet- 
ing and  the  publication  and  posting  of  the  required  notices  of  bond 
sale  and  the  award  which  was  made  upon  the  proposal  submitted 
by  John  J.  Hart  for  the  purchase  of  the  bonds  appear  to  be  in 
all  respects  regular  and  sufficient  under  the  statute.  It,  there- 
fore, appears  to  my  satisfaction  that  the  acts  and  proceedings 
of  the  special  school  meeting  held  in  district  No.  11,  town  of 
Rotterdam,  and  of  the  district  officers  of  said  district,  pertaining 
to  the  levy  and  collection  of  taxes,  payable  in  installments,  for  the 
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erection  of  a  new  school  building  therein,  and  authorizing  the 
borrowing  of  money  and  the  issuance  of  bonds  in  the  sum  of 
$25,000  therefor  have  substantially  complied  with  the  provisions 
of  the  Education  Law  of  this  State  and  that  the  same  should  be 
in  all  respects  ratified  and  confirmed. 

It  is  hereby  ordered,  That  the  acts  and  proceedings  of  the  special 
school  meeting  held  in  common  school  district  No.  11,  town  of 
Rotterdam,  Schenectady  county,  N.  Y.,  on  the  26th  day  of 
September,  1918,  in  adopting  a  resolution  appropriating  the  sum 
of  $25,000  for  the  purpose  of  erecting  a  new  school  building 
therein  and  directing  the  levy  and  collection  of  a  tax  upon  the 
taxable  property  of  the  district  in  twenty  annual  installments, 
pursuant  to  the  provisions  of  section  467  of  the  Education  Law^ 
and  the  borrowing  of  said  sum  on  the  credit  of  the  district  and 
the  issuance  of  bonds  therefor  be  and  the  same  hereby  are  in  all 
respects  ratified  and  confirmed;  and 

It  is  hereby  further  ordered,  That  the  acts  and  proceedings 
of  the  trustees  of  such  district  in  the  matter  of  the  sale  of  such 
bonds  of  said  district  to  John  J.  Hart  be  and  the  same  hereby  are 
approved,  ratified  and  confirmed,  and  the  said  board  of  trustees 
is  hereby  directed  upon  receiving  the  purchase  price  of  such 
bonds  to  issue  to  the  said  John  J.  Hart  twenty  bonds  in  the 
denomination  of  $1,250  each,  bearing  interest  at  the  rate  of  5  per 
cent,  the  first  of  which  bonds  shall  mature  on  January  1,  1920, 
and  one  bond  annually  thereafter,  and  the  said  board  of  trustees 
is  hereby  authorized  and  directed  to  levy  a  tax  in  twenty  annual 
installments  sufficient  to  pay  the  principal  and  interest  of  such 
bonds  as  they  shall  fall  due. 
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In  the  Matter  of  the  Application  of  Margaret  F.  Littt,b  to  Have 
Her  Name  Placed  upon  the  Active  List  of  Public  School 
Teachers  Employed  by  the  Board  of  Education  of  the  City  of 
Cohoes,  in  Order  That  She  May  Make  Application  for  Retire- 
ment upon  an  Annuity  as  provided  by  Law 

Case  No.  461 

(Decided  May  0,  1919) 

Teachers — leaves  of  absence  —  pensions  —  powers  of  superintendents  of  local 
boards  —  city  of  Coboes  —  Laws  of  igoS,  chapter  33a,  Laws  of  1915, 
diapter  130,  State  Constitntion,  article  3,  §  aS,  article  8,  §  la 

Appellant  appeals  from  the  action  of  the  board  of  education  of  the 
city  of  €k>hoe8  in  refusing  to  reinstate  her  as  an  active  teacher.  She 
seeks  reinstatement  in  order  that  she  may  make  application  for  retire- 
ment and  an  annuity  under  the  Teachers'  Retirement  Fund  Act  of  the 
City  of  Cohoee  ((Laws  of  1908,  chapter  332;  Laws  of  1916|  chapter 
130,  ii  221~22&).  She  was  appointed  a  r^ular  teacher  on  September 
26,  18SQ,  and  acted  as  such  until  October  1,  1905,  since  which  date 
she  has  not  been  in  active  service.  She  claims  to  have  been  granted 
leaves  of  absence  without  compensation  during  the  period  from  1905  to 
1913j  inclusive,  by  the  superintendent  of  schools.  It  does  not  appear 
that  the  action  of  the  superintendent  was  ratified  or  approved  by  the 
iKMxd  of  education  excepting  the  leave  of  absence  granted  for  the  year 
beg;inning  October  1,  1905.  From  1906  to  the  close  of  the  school  year 
1911-1912  appellant  was  under  a  permanent  physical  disability.  Since 
April  4,  1909,  she  has  from  time  to  time  made  application  for  reassign- 
ment to  duty  as  a  teacher,  and  her  application  was  finally  denied  by 
the  board  of  education  of  the  city  on  October  1,  1918.  Held,  that  a 
superintendent  of  schools  had  no  power  to  grant  leaves  of  absence; 
tiiat  the  power  to  suspend  does  not  include  the  power  to  grant  leaves 
of  absence;  that  she  is  not  entitled  to  the  protection  of  the  "tenure" 
provision  of  the  charter  (Laws  of  1915,  chapter  130,  I  207),  as  she 
was  not  at  the  time  of  the  taking  effect  of  this  law  employed  as  a 
teacher,  and  that,  as  she  was  not  in  the  teaching  service  of  the  city  at 
the  time  of  the  enactment  of  the  Teachers'  Retirement  Fund  Act,  and 
has  not  since  such  time  been  employed  in  such  servicei  she  is  not  entitled 
to  the  benefits  of  this  act,  as  a  payment  to  her  under  the  circumstances 
would  be  a  gratuity  or  extra  compensation,  which  is  unconstitutional. 
State  Constitution,  art.  3,  S  28;  art.  8,  S  10. 
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Edward  A.  Mealy,  attorney  for  appellant. 

John  E.  MacLean,  attorney  for  Board  of  Trustees  of  Teachers' 
Retirement  Fund,  Cohoes,  N,  Y. 

FiNLEY,  Commissioner. —  The  appellant  herein,  Margaret  F. 
Little,  has  been  a  teacher  in  the  public  schools  of  the  city  of 
Cohoes  for  a  number  of  years.  She  was  appointed  as  a  substitute 
teacher  on  or  about  March  1,  1881,  and  in  September  of  such 
year  she  was  duly  appointed  an  evening  school  teacher.  She 
acted  in  such  capacity  until  March  1,  1882.  On  September  26, 
1883,  she  was  appointed  a  regular  teacher  in  the  elementary 
schools  of  the  city  by  resolution  of  the  board  of  education  adopted 
on  that  date.  She  acted  as  a  teacher  in  the  public  schools  of  the 
city  from  that  date  to  October  1,  1905.  On  Jun^  16,  1905,  the 
appellant  applied  to  the  superintendent  of  schools  and  the  board  of 
education  for  a  kave  of  absence  without  pay  for  one  year,  to 
become  effective  October  1,  1905.  The  superintendent  of  schools, 
in  a  letter  to  the  attorneys  for  the  appellant  under  date  of  July 
11,  1918,  states  that  this  application  for  leave  of  absence  was 
brought  before  the  board  of  education  and  a  resolution  was  adopted 
confirming  the  action  of  the  superintendent  in  granting  the  leave 
of  absence.  Similar  applications  for  leaves  of  absence  were  made 
by  the  appellant  in  the  years  1906,  1907  and  1908.  On  Sep- 
tember 30,  1908,  she  requested  the  board  of  education  and  the 
superintendent  of  schools  to  extend  her  leave  of  absence  indefi- 
nitely without  pay.  The  superintendent  of  schools  states  that 
such  applications  were  not  brought  before  the  public  meetings  of 
the  board  but  were  discussed  by  him  with  the  presidents  of  the 
board  from  time  to  time,  and  that  he  assumed  that  the  appellant 
"  would  at  some  time  in  the  future  be  restored  to  a  position  as 
teacher." 

On  April  14,  1909,  the  appellant  addressed  a  communication 
to  the  board  of  education  and  superintendent  of  schools,  in  which 
she  called  attention  to  the  leaves  of  absence  which  had  been 
granted  to  her  and  requested  formally  that  she  be  reassigned  to 
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duty  as  a  teacher  in  the  public  schools  of  the  city.  No  action 
was  taken  by  the  board  upon  this  request.  It  is  alleged  by  the 
petitioner  that  the  superintendent  of  schools  advised  her  that  he 
would  extend  her  leave  of  absence  for  a  period  of  one  year  from 
the  Ist  day  of  October,  1909.  On  September  20,  1911,  the 
appellant  duly  applied  for  a  further  leave  of  absence  for  the 
remainder  of  the  school  year.  On  May  1,  1912,  she  applied  to  the 
superintendent  of  schools  and  the  board  of  education  requesting 
that  her  name  be  placed  on  the  active  list  of  regular  teachers.  A 
similar  request  was  made  on  May  1,  1918.  This  request,  with 
the  facts  in  support  thereof,  was  referred  by  the  board  of  educa- 
tion to  the  city  attorney  who  advised  the  board  that  the  several 
leaves  of  absence  granted  to  the  appellant  by  the  superintendent 
of  schools  were  without  legal  authority.  It  is  apparent  that  the 
board  of  education,  acting  on  the  advice  of  the  city  attorney,  denied 
the  appellant's  request  for  reinstatement.  The  api)ellant  renewed 
the  request  for  reinstatement  on  May  29,  1914.  It  is  alleged 
that  the  board  of  education  took  no  action  upon  such  request  and 
that  the  same  is  now  pending  before  such  board. 

The  matter  of  the  reinstatement  of  the  appellant  having  been 
submitted  by  her  attorney  by  service  of  a  petition  and  brief  upon 
the  president  of  the  board,  was  again  under  consideration  by 
the  board,  and  such  board  adopted  a  resolution  on  October  1, 
1918,  in  the  following  form :  "  In  accordance  with  the  opinion 
of  the  Corporation  Counsel  in  the  case  of  Margaret  F.  Little,  in 
which  case  a  petition  and  brief  were  served  on  the  President  of 
the  Board  of  Education,  Edward  C.  Doyle,  and  a  copy  of  the  same 
served  on  the  Superintendent  of  Schools,  Edward  Hayward,  by 
Attorney  Edward  A.  Mealy,  who  represents  the  petitioner,  on  or 
about  the  5th  day  of  September,  1918,  the  Board  feels  that  it 
has  no  right  to  grant  the  request  of  the  applicant  and  therefore 
denies  the  said  request." 

On  October  7,  1918,  the  superintendent  of  schools  notified 
the  attorney  for  the  appellant  of  the  action  taken  by  the  board,  in 
which  he  stated :  "  Permit  me  to  say  that  because  of  the  action  of 
the  Board  in  accepting  the  opinion  of  two  City  Attorneys  in 
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regard  to  the  legal  status  of  your  client,  3fis8  Margaret  Little, 
I  do  not  see  my  way  clear  to  placing  Miss  Little's  name  upon  the 
list  of  active  teachers,  in  order  that  she  may  apply  for  and  receive 
a  disability  pension." 

The  appeal  herein  is  brought  from  the  action  of  the  board  in 
refusing  to  reinstate  the  appellant  as  an  active  teacher  in  the 
public  schools  of  the  city.  The  appellant  seeks  by  the  appeal  to 
obtain  reinstatement  so  that  she  may  make  application  for  retire- 
ment and  an  annuity  under  the  Teachers'  Eetirement  Fund  Act 
of  the  city  of  Cohoes.  No  answer  has  been  filed  by  the  respondent 
board  of  education.  The  board  of  trustees  of  the  Teachers' 
Retirement  Fund  of  the  city  appeared  by  attorney  upon  the  hear- 
ing of  the  appeal  before  the  commissioner.  The  board  of  trustees 
of  such  fund  does  not,  however,  deny  any  of  the  material  allega- 
tions  of  the  petition,  and  in  determining  the  appeal  the  facts  as 
set  forth  in  the  petition  will  be  accepted  as  true. 

The  appellant's  right  to  reinstatement  and  her  privilege  to 
participate  in  the  benefits  of  the  Teachers'  Retiremeijt  Fund  of 
the  city  depend  upon  her  status  as  a  teacher.  It  is  contended  by 
the  appellant's  counsel  that  having  been  absent  with  leave  she 
is  still  in  the  teaching  service  of  the  ci(y  and  is  entitled  to  rein- 
statement as  an  active  teacher.  Unless  it  is  established,  as  con- 
tended by  the  appellant's  counsel,  that  Ae  is  actually  a  teacher  of 
the  public  schools  of  the  city,  she  is  not  entitled  to  retirement 
and  an  annuity  under  the  provisions  of  sections  225  and  226  of 
the  Cohoes  city  charter  (Laws  of  1915,  chap.  130). 

The  appellant  has  not  been  in  active  service  as  a  teacher  since 
the  first  leave  of  absence  was  granted  to  her  in  1905.  During  the 
period  from  1905  to  1913  inclusive,  she  was  absent  under  what 
she  claims  to  be  leaves  of  absence  granted  by  the  superintendent 
of  schools.  It  does  not  appear  that  any  of  such  leaves  of  absence 
were  ratified  or  affirmed  by  the  board  of  education  except  that 
granted  for  the  year  beginning  October  1,  1905.  It  vaa 
apparently  assumed  by  the  superintendent  of  schools  that  he  wss 
authorized  to  grant  such  leaves  of  absence  and  that  ultimately  the 
appellant  might  be  restored  to  her  position  as  a  teacher. 
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At  the  time  when  the  requests  for  leaves  of  absence  referred 
to  were  made,  it  was  provided  by  section  9  of  title  6  of  the  then 
city  charter  (Laws  of  1892,  chap.  671,  as  amd.  by  Laws  of 
1901,  chap.  298)  that  the  superintendent  of  schools  had  exclusive 
charge  of  all  teachers  employed  in  the  schools  of  the  city  and 
had  '^  exclusive  power  and  authority  to  select,  nominate,  dismiss, 
transfer,  discharge,  suspend,  fine,  grade,  re-grade  and  control  all 
of  said  teachers  and,  in  his  discretion,  do  any  and  all  such 
matters  and  things  in  and  about  the  affairs  and  personnel  of  the 
teachers  in  the  common  schools  of  said  city  as,  in  his  dis- 
cretion, will  tend  to  improve  the  efficiency  of  said  schools  and  the 
teachers  employed  therein,  and  as  will  be  for  the  benefit  and 
welfare  of  the  pupils  in  attendance  at  such  schools." 

This  section  was  broad  and  comprehensive  in  its  grant  to  the 
city  superintendent  of  control  over  the  selection,  transfer,  dis- 
ciplining and  dismissal  of  teachers.  It  should  be  construed  liber* 
ally,  with  a  view  of  carrying  out  its  obvious  purpose  of  placing 
with  the  superintendent  the  administrative  responsibility  of  main- 
taining the  efficiency  of  the  teaching  force;  but  its  meaning  should 
not  be  extended  so  as  to  include  powers  not  reasonably  within 
such  purposa 

There  is  no  language  used  conferring  express  power  upon  the 
superintendent  to  grant  leaves  of  absence.  The  contention  of  the 
appellant  that  the  power  to  "suspend"  includes  the  power  to 
grant  a  leave  of  absence  may  not  be  sustained.  The  word  ''  sus- 
pend" is  used  in  connection  with  the  words  "discharge"  and 
"fine,"  and  means  here,  as  it  does  in  other  statutes  relating  to 
the  suspension  of  teachers,  the  power  to  discipline  teachers  who 
are  charged  with  some  dereliction  of  duty.  The  board  of  educa- 
tion in  its  by-laws  restricted  the  power  of  the  superintendent  to 
grant  leaves  of  absence  by  providing  in  effect  that  such  leaves 
of  absence  may  not  be  granted  for  longer  than  one  day  without 
referring  the  matter  to  the  president  of  the  board  of  education. 
See  By-laws,  tit.  VI,  §  6.  This  indicates  the  interpretation 
which  was  placed  by  the  board  of  education  upon  the  statute 

relative  to  the  superintendent's  control  over  teachers,   and   is 
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.entitled  to  consideration  in  determining  the  meaning  of  the 
statute.  The  board  had  power  to  make  the  by-laws;  it  is  not 
inconsistent  or  in  conflict  with  the  statute,  and  controls  the  power 
of  the  superintendent  of  schools  to  grant  leaves  of  absence  of 
teachers. 

The  appellant  alli^ges  that  the  superintendent  of  schools  to 
whom  the  several  requests  for  leaves  of  absence  were  submitted 
referred  them  to  the  respective  presidents  of  the  board  of  educa^ 
tion  as  required  in  the  above  by-law.  This  allegation  is  sub- 
stantiated by  the  letter  of  the  superintendent  annexed  to  the 
petition,  in  which  he  states  that  such  requests  were  "  discussed  by 
him  with  the  presidents  of  the  board  from  time  to  time."  It  may 
be  assumed  for  the  purpose  of  arriving  at  a  determination  that 
the  successive  leaves  of  absence  granted  to  the  appellant  were  so 
granted  with  the  knowledge  and  acquiescence  of  the  school  authori- 
ties of  the  city.  The  superintendent  of  schools  evidently  had  in 
mind  the  propriety  of  retaining  the  appellant's  name  upon  the 
eligible  list  of  teachers  so  that  when  her  physical  incapacity  was 
removed  she  might  be  reassigned  to  active  duty  in  the  schools 
of  the  city. 

In  determining  the  effect  of  a  leave  of  absence  granted  by  the 
superintendent  of  schools  subject  to  the  approving  action  of  the 
president  of  the  board,  as  authorized  by  the  by-laws  of  the  board, 
the  purpose  of  a  leave  of  absence  to  a  teacher  as  granted  by 
school  authorities  in  the  administration  generally  of  the  public 
school  systeni  must  be  considered.  If  a  teacher,  for  instance, 
is  ill  or  is  afllicted  with  a  temporary  physical  incapacity,  pro* 
vision  is  properly  made,  either  by  statute  or  by  by-laws  and 
regulations,  for  temporarily  relieving  the  teacher  from  her  duties. 
In  such  a  case  the  teacher  retains  her  position  and  is  entitled  to 
all  the  privileges  of  a  teacher  actively  engaged  in  the  performance 
of  her  duties.  If  a  physical  incapacity  for  which  a  leave  of  absence 
is  granted  is  permanent  in  its  character,  so  that  the  teacher  may 
not  reasonably  be  expected  to  reassume  her  position  in  the  teach- 
ing service,  a  leave  of  absence  is  not  a  proper  relief  and  for  the 
good  of  the  service  she  may  not  be  properly  retained  in  her  poai- 
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tion.  It  was  to  meet  such  an  unfortunate  situation  that  provi- 
sion has  been  made  by  statute  for  the  retirement  of  teachers  and 
the  payment  of  annuities. 

It  would  be  impossible,  perhaps,  to  lay  down  any  arbitrary 
rule  regulating  the  period  for  which  a  leave  of  absence  might  be 
granted.  In  the  case  at  hand  it  was  perhaps  a  reasonable  exei^ 
cise  of  the  power  conferred  by  the  by-law  to  grant  a  leave  of 
absence  to  the  appellant  for  a  period  of  one  year ;  but  it  was  not 
within  the  purview  of  the  by-law  or  within  the  power  of  the 
superintendent,  acting  even  with  the  approval  of  the  board  of 
education,  to  extend  continuously  such  leave  of  absence  from  year 
to  year,  down  to  and  including  the  school  year  of  1911-1912. 
During  this  entire  period  the  appellant  because  of  her  physical 
defect  was  incapable  of  performing  her  duties  as  a  teacher.  She 
was  not  at  any  time  during  this  period  actually  employed  in  the 
public  schools,  nor  did  she  receive  any  compensation  as  a  teacher 
from  the  city. 

It  is  contended  by  the  appellant's  counsel  that  she  is  still  a 
teacher  in  the  public  schools  of  the  city  because  she  has  not  been 
dismissed.  I  cannot  agree  with  the  counsel  in  this  contention. 
It  was  not  until  1915,  by  the  enactment  of  the  new  city  charter 
of  the  city  of  Cohoes  (Laws  of  1915,  chap.  130,  §  207),  that  the 
teachens  in  the  public  schools  of  the  city  of  Cohoes  were  given 
the  benefit  of  a  tenure  during  good  behavior,  terminable  only  for 
cause  after  a  hearing  by  the  board.  This  provision  was  made 
applicable  "to  all  teachers  heretofore  appointed  and  now  in  the 
employ  of  the  said  board  of  education."  The  record  shows  that 
in  1913  the  appellant  through  counsel  applied  to  the  superin- 
tendent of  schools  and  the  board  of  education  for  reinstatement. 
The  superintendent  of  schools  and  the  board  of  education  denied 
such  application  and  refused  to  reassign  her  to  duty  as  a  teacher. 
She  was  not,  therefore,  employed  in  the  public  schools  of -the  city 
at  the  time  of  the  taking  effect  of  the  tenure  provision  of  the 
charter  of  1915  and  is  not  entitled  to  the  protection  afforded 
teachers  by  the  provision  of  section  207  of  the  charter. 

The  conclusion  is  inevitable,  that  during  the  continuance  of 
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the  leaves  of  absence  granted  to  the  appellant  from  1906  to  the 
close  of  the  school  year  1911-1912  the  appellant  was  under  a 
permanent  physical  disability  and  that  during  such  period  she  was 
not  in  the  teaching  service  of  the  city.  The  appellant  admits 
that  she  seeks  reinstatement  so  as  to  giye  her  the  privil^e  of 
retirement  and  an  annuity  under  the  provisions  of  the  local 
Teachers'  Retirement  Fund  Law.  This  law  was  enacted  in  1908 
(Laws  of  1908,  chap.  332)  and  is  now  contained  in  sections  221- 
228  of  the  city  charter  (Laws  of  1915,  chap.  130).  Under  this 
act,  any  teacher  physically  incapacitated  for  the  performance  of 
duty  and  who  has  been  engaged  in  the  work  of  teaching  for  a 
period  aggregating  twenty  years,  not  less  than  fifteen  of  which 
were  in  the  public  schools  within  the  boundaries  of  the  city,  was 
subject  to  retirement  and  upon  such  retirement  was  entitled  to  an 
annuity. 

Under  the  principle  declared  by  the  Court  of  Appeals  in  the 
case  of  Mahon  v.  Board  of  Education  of  the  City  of  New  York, 
171  N.  Y.  263,  this  act  did  not  apply  to  teachers  who  were  not  in 
the  service  of  the  city  at  the  time  the  pension  system  was  estab- 
lished or  in  force.  A  pension  system  under  the  authority  of  this 
case  can  only  be  sustained  constitutionally  upon  the  theory  that 
it  provides  part  compensation  for  teachers  in  the  service  at  the 
time  of  the  establishment  of  the  system  or  during  its  continuance 
in  force.  If  an  attempt  be  made  to  pay  an  annuity  to  a  teacher 
who  was  not  in  the  service  at  the  time  of  the  enactment  of  the 
law  or  during  its  continuance  in  force,  on  account  of  services 
rendered  by  such  teacher  prior  to  such  enactment,  it  would  be  in 
the  nature  of  a  gratuity  or  the  payment  of  extra  compensation,  in 
contravention  of  plain  constitutional  prohibitions.  See  Const 
art.  Ill,  §  28 ;  id.  art.  VIII,  §  10. 

It  being  determined  in  this  case  that  the  appellant  was  not  in 
the  teaching  service  of  the  city  at  the  time  of  the  enactment  of 
the  Teachers'  Ketirement  Fund  Act  and  has  not  since  such  time 
been  employed  in  such  service,  she  is  not  entitled  to  the  benefits 
of  such  act. 

It  may  be  that  under  the  provisions  of  the  city  charter  or  the 
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City  School  Law  the  appellant  may  be  assigned  to  duty  as  a 
teacher  in  the  public  schools  of  the  city.  This  matter  rests  within 
the  discretion  of  the  superintendent  and  the  board  of  education. 
Action  has  been  taken  upon  her  application  for  assignment  to 
duty  and  it  must  be  presumed  that  the  action  taken  by  them  was 
justifiable.  The  appellant  has  not  succeeded  in  establishing  by 
competent  proof  the  fact  that  the  superintendent  and  the  board 
erred  in  their  determination.  It  will  be  necessary,  therefore,  to 
dismiss  the  appeal. 


The  appeal  is  dismissed. 


ATTORNEY-GENERAL 


In  the  Matter  of  Construing  the  Public  Officers  Law,  Section 
11,  as  to  the  Liability  of  the  County  for  the  Premium  Paid 
by  a  Deputy  Sheriff  to  a  Surety  Company  upon  His 
Appointment  to  such  Office 

(Opinion  dated  February  3,  1019) 

A  county  is  not  Uable  for  the  expenses  incurred  by  a  deputy  sheriff  for 
procuring  a  surety  company  bond  in  connection  with  his  appointment  as 
a  deputy  sheriff. 

A  bond  given  by  deputy  sheriff  a  is  not  an  oflScial  bond  or  undertaking 
within  the  meaning  of  section  181  of  the  County  Law,  and  under  sec- 
tion 181  of  that  law  it  is  provided  that  any  default  or  misfeasance  in 
office  by  an  under-sheriff  shall  be  deemed  to  be  a  breach  of  the  under- 
taking given  by  the  sheriff  who  appointed  him,  and  also  a  breach  of 
the  undertaking  executed  by  the  under-sheriff  to  such  sheriff.  It  is 
the  sheriff  himself  and  not  the  deputy  who  is  liable  to  third  parties 
for  any  default  or  misfeasance  of  the  deputy.  The  bond  given  by  the 
latter  is  for  the  personal  protection  of  the  sheriff  against  defaults  or 
misconduct  of  his  deputy.  The  undertakings  given  by  such  deputies 
are  not  official  undertakings  within  the  meaning  of  section  11  of  the 
Public  Officers  Law.  The  same  rule  will  apply  to  other  subordinate 
appointees  of  county  officials,  or  where  no  official  undertaking  is 
required  by  statute  to  be  given  as  a  part  of  the  qualification  of 
such  appointees  to  enable  them  to  hold  their  positions.  The  county, 
therefore,  is  not  liable  for  the  expenses  incurred  by  a  deputy  sheriff 
for  procuring  a  surety  company  to  stand  as  a  bondsman  upon  his 
undertaking  given  to  the  sheriff  upon  his  appointment  as  a  deputy 
sheriff. 

Hon.  Harry  C.  Bennett,  county  treasurer  of  Yates  county,  sub- 
mitted an  inquiry,  together  with  a  request  for  an  opinion  thereon, 
as  to  whether  the  premium  paid  by  a  deputy  sheriff  to  a  surety 
company  upon  the  execution  of  a  bond  given  by  such  deputy  upon 
his  qualifying  for  the  position  is  a  county  charge  and  whether 
such  official  is  entitled  to  be  reimbursed  for  the  amount  of  premium 
thus  paid  by  him. 
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NbWton,  Attomey-GeneraL —  It  is  provided  by  section  11  of 
the  Public  Officers  Law,  in  part,  as  follows : 

«  ♦  *  ♦  jf  the  surety  on  an  official  undertaking  of  a  state 
or  local  officer,  clerk  or  employee  of  the  state  or  political  subdivi- 
sion  thereof  or  of  a  municipal  corporation  be  a  fidelity  or  surety 
corporation,  the  reasonable  expense  of  procuring  such  surety,  not 
exceeding  one  per  centum  per  annum  upon  the  sum  for  which 
such  undertaking  shall  be  required  by  or  in  pursuance  of  law  to 
be  given,  shall  be  a  charge  against  the  state  or  political  subdivision 
or  municipal  corporation  respectively  and  for  which  he  is  elected 
or  appointed,  *  *  */' 

It  is  provided  by  section  182  of  the  County  Law  that  the  sheriff 
may  appoint  as  many  deputies  as  he  may  deem  proper  not  exceed- 
ing one  for  every  3,000  inhabitants  of  the  county.  The  appoint- 
ment is  required  to  be  in  writing  under  the  hand  and  seal  of  the 
sheriff  and  filed  and  recorded  in  the  office  of  the  clerk  of  the 
county  and  every  such  deputy,  except  special  deputies,  is  required 
to  take  the  constitutional  oath  of  office.  There  is  no  requirement 
that  deputies  shall  give  any  official  bond  or  undertaking.  By  sec- 
tion 181  of  the  County  Law  it  is  provided  that  any  default  or  mis- 
feasance in  his  office  by  an  under  sheriff  "  shall  be  deemed  to  be 
a  breach  of  the  undertaking  given  by  the  sheriff  who  appointed 
him  and  also  a  breach  of  the  undertaking  executed  by  such  under 
sheriff,  to  a  sheriff  by  whom  he  was  appointed." 

I  find  no  similar  provision  relating  to  deputies,  but  the  sheriff 
is  liable  to  third  parties  for  any  default  or  misfeasance  of  his 
deputies.  The  bonds  given  by  such  deputies  are  for  his  personal 
protection  against  the  defaults  and  misconduct  of  such  deputies. 
An  action  cannot  be  maintained  directly  against  ft  deputy  by  a 
I»arty  aggrieved,  for  a  breach  of  duty  or  neglect  in  office  of  such 
deputy,  but  if  such  a  breach  occurs  the  sheriff  can  compel  him 
and  his  sureties  to  pay  the  damages  which  he  has  suffered  on 
account  thereof.    Crocker  on  Sheriffs,  18,  and  cases  cited. 

The  bonds  given  by  deputies  are  for  the  personal  protection 
of  the  sheriffs  against  the  defaults  and  misconduct  of  such 
deputies,  and  do  not  run  to  the  county  or  the  general  public    The 
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forms  laid  down  in  the  books  all  provide  that  the  deputy  is  held 
and  firmly  bound  unto  the  sheriff,  and  stipulate  to  save  the  sheriff 
harmless  and  protect  him  against  '^  all  acts  or  doings  or  n^lect 
of  duty  of  him  '^  the  deputy,  and  to  save  the  sheriff  **  Harmless 
from  any  costs  and  expenses  he  may  incur  or  be  put  to  in  defend- 
ing any  action  or  proceeding  commenced  against  him  as  sudi 
sheriff  by  reason  of  any  acts  or  doings  or  neglect  of  duty  "  of  such 
deputy.  It  is  thus  seen  that  the  bond  given  by  a  deputy  sheriff 
is  in  legal  effect,  personal  to  the  sheriff  and  is  not  an  official 
undertaking.  Reilly  v.  Dodge,  38  N.  Y.  St.  Repr.  352;  Mott 
V.  Robins,  1  Hill,  21. 

Previous  to  the  enactment  of  chapter  481  of  the  Laws  of  1912^ 
the  municipalities  were  not  liable  for  the  premiums  paid  by  its 
officials  upon  their  qualifications  for  their  respective  offices. 
Matter  of  Kenmore,  59  Misc.  Rep.  388;  Opinion  of  Attorney- 
General  (1911),  412.  It  is  very  clear  that  the  Legislature 
intended  to  limit  the  liability  of  the  State  or  municipality  to  the 
expense  incurred  by  those  officials  that  are  required  to  give  a  bond 
to  the  State,  political  subdivision  or  municipality  for  the  faithful 
I>erformance  of  their  officid  duties.  In  other  words,  it  only 
applies  to  such  officers  as  are  required  by  some  statute  to  give  to 
a  State,  political  subdivision  or  municipality,  a  bond  as  a  part 
of  their  official  qualification  for  their  positions.  As  hereinbefore 
stated,  there  is  no  statute  requiring  a  deputy  sheriff  to  give  a 
bond  to  the  county  or  the  people.  The  sheriff  fixes  the  amount  of 
the  bond  which  he  requires  his  deputies  to  give,  or  he  may  waive 
the  execution  of  a  bond.  It  runs  to  the  sheriff  personally,  and 
if  there  is  default  or  misconduct  on  the  part  of  the  deputy,  the 
sheriff  becomes  liable  therefor,  and  he  and  his  sureties  are  liable 
to  all  third  parties  for  the  defaults,  etc,  of  his  deputies.  If  the 
sheriff  is  compelled  to  pay  damages  or  costs  on  account  of  the  acts 
of  his  deputies,  he  has  recourse  then  against  the  deputy  who  com- 
mitted the  default  and  such  deputies'  sureties. 

The  deputies  are  appointed  by  the  sheriff.  The  approval  of  the 
board  of  supervisors  as  to  his  appointments  is  not  required  and 
the  undertakings  given  by  such  deputies  are  not  official  under- 
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takmgs  within  the  meaning  of  section  11  of  the  Public  Officers 
Law.  The  same  rule  will  apply  to  other  subordinate  appointees 
of  the  county  officials  or  where  no  official  undertaking  is  required 
by  statute  to  be  given  as  a  part  of  the  qualifications  of  such 
appointees  to  enable  them  to  hold  their  positions. 

I  do  therefore  advise  you  that  a  county  is  not  liable  for  the 
expense  incurred  by  a  deputy  sheriflF  for  procuring  a  surety  com- 
pany to  stand  as  a  bondsman  upon  his  undertaking  given  to  the 
sheriff  upon  his  appointment  as  a  deputy  sheriff. 


In  the  Matter  of  Construing  the  Tax  Law,  Section  4,  Subdivi- 
sion 9,  aa  to  the  Exemption  of  Parsonages 

(Opinion  dated  February  5,  1919) 

Cbixreh  property  used  generally  and  exclndvely  for  the  home  of  the  pastor 
lemains  oMmpt  to  long  as  it  ii  entirely  devoted  to  that  pvrpose. 

The  First  Presbsrterian  Church  of  the  village  of  Wilson  owns  a  dwell- 
ing-house which  has  been  continuously  used  and  occupied  as  a  parsonage 
when  an  officiating  clergyman  has  been  employed.  In  May,  1918,  the 
then  pastor  resigned,  and  from  that  time  to  the  time  the  school  tax 
warrant  was  made  up,  the  parsonage  was  unoccupied,  awaiting  the 
instaUation  of  a  new  pastor.  The  building  has  never  been  rented  or 
otherwise  used  than  for  a  residence  and  home  for  the  officiating  clergy- 
man, nor  is  there  any  intention  on  the  part  of  the  church  to  otherwise 
use  the  property.  The  last  school  tax  warrant  made  up  by  the  trustees 
of  the  village  put  a  valuation  of  $1,800  upon  the  sadd  property,  as 
vacant,  and  taxed  it.  The  question  herein  is  as  to  whether  the  property 
lost  its  statutory  exemption  because  of  its  being  vacant  during  a  change 
of  pastorates.  The  intent  of  the  Legislature  was  to  exempt  property 
which  was  generally  used  for  the  home  of  the  clergyman  from  taxation 
to  the  amount  of  $2,000,  the  intention  being  to  allow  such  exemption 
only  while  it  was  devoted  exclusively  to  that  purpose.  In  the  present 
ease  the  assessors  erred  in  failing  to  continue  the  exemption,  as  the 
property  should  have  been  whoUy  exempted  and  should  remain  exempt 
80  long  aa  it  is  used  or  occupied  solely  for  occupancy  by  the  officiating 
clergyman  of  the  church. 

An  inquiry,  together  with  a  request  for  an  opinion  thereon, 
has  been  duly  submitted  as  follows :     ^^  Where  a  parsonage  is 
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found  by  the  trustees  of  a  village  to  be  temporarily  vacant  owing 
to  the  resignation  of  the  last  pastor  and  the  failure  of  the  congrega- 
tion to  select  another,  which  parsonage  has  always  been  used 
exclusively  by  the  officiating  clergyman,  when  one  was  actually 
employed  by  the  church,  does  the  property  lose  its  exemption 
because  it  was  not  actually  occupied  by  an  officiating  clergyman 
at  the  time  the  trustees  were  assessing  the  village  property  or 
making  up  their  tax  warrant  ?  " 

Newton,  Attorney-General. —  It  appears  that  the  First  Presr 
byterian  Church  of  Wilson  owns  a  dwelling-house  which  has  been 
continuously  used  and  occupied  for  some  years  by  the  officiating 
clergyman  whenever  one  has  been  employed ;  that  in  the  month  of 
May  last,  the  pastor  resigned  and  from  that  time  down  to  the 
time  the  school  tax  warrant  was  made  up,  the  parsonage  was 
unoccupied  awaiting  the  installation  of  a  new  pastor;  that  the 
parsonage  has  never  been  rented  or  used  for  any  other  purpose 
than  for  a  residence  and  home  for  the  officiating  clergyman ;  that 
there  is  no  intention  on  the  part  of  the  church  to  use  it  for  any 
other  purpose ;  that  in  making  up  the  last  school  tax  warrant  the 
trustees  placed  such  property  upon  the  tax  roll  at  a  valuation  of 
$1,800,  as  vacant  property,  and  a  tax  was  laid  thereon  in  the 
amount  of  $10.  The  question  now  arises  whether  such  property 
lost  its  exemption  on  account  of  its  being  vacant  during  a  change 
of  pastorates. 

It  is  provided  by  section  4  of  the  Tax  Law:  "  The  following 
property  shall  be  exempt  from  taxation.  *  ♦  ♦  9.  All  dwell- 
ing-houses and  lots  of  religious  corporations  while  actually  used 
by  the  officiating  clergyman  thereof,  but  the  total  amount  of  such 
exemption  to  any  one  religious  corporation  shall  not  exceed  two 
thousand  dollars.  Such  exemption  shall  be  in  addition  to  that 
provided  by  subdivision  seven  of  this  section.    *    *    ♦  '* 

In  construing  the  above  subsection  it  is  necessary  to  take  into 
consideration  the  intent  and  purposes  of  the  Legislature  in  making 
the  exemption,  I  find  no  case  where  the  specific  question  involved 
in  this  inquiry  has  been  passed  upon  by  the  courts,  but  it  is  well 
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settled  that  exemptions  are  not  favored  and  are  to  be  strictly  con- 
strued.* An  exemption  from  taxation  "must  be  expressed  in 
clear  and  unambiguous  terms  and  appear  to  be  indisputably  within 
the  intention  of  the  Legislature."  People  ex  rel.  Andrews  v. 
Cameron,  140  App.  Div.  76 ;  affd,,  200  N.  Y.  585,  and  other  cases 
cited. 

While  recognizing  this  well  established  rule,  I  desire  to  refer 
to  another  rule  which  is  equally  well  settled,  and  that  is,  that  in 
the  construction  of  statutes  the  intent  of  the  Legislature  is  to  be 
ascertained  if  possible,  and  effect  given  to  the  purpose  of  the  law- 
makers, even  if  such  purposes  are  outside  of  the  letter  of  the  law. 

''A  thing  which  is  within  the  intention  of  the  makers  of  a 
statute,  is  as  much  within  the  statute  as  if  it  were  within  the 
letter;  and  a  thing  which  is  within  the  letter,  is  not  within  the 
statute,  unless  it  be  within  the  intention  of  the  makers.'^  Gay  v. 
Seibold,  97  N.  Y.  477;  Holmes  v.  Carley^  31  id,  289. 

"  It  is  the  spirit  and  purpose  of  a  statute  which  have  to  be 
r^arded  in  its  interpretation;  and  if  these  find  fair  expression 
in  the  statute  it  should  be  so  construed  as  to  carry  out  the  legislar 
tive  intent,  even  though  such  construction  is  contrary  to  the  literal 
meaning  of  some  provisions  of  the  statute.  A  reasonable  con- 
struction should  be  adopted  in  all  cases  where  there  is  a  doubt 
or  uncertainty  in  regard  to  the  intention  of  the  law-makers." 
Weiler  v.  Newbach,  47  Hun,  166. 

"  A  reasonable  construction  though  contrary  to  the  literal  mean- 
ing of  some  of  the  provisions,  should  be  adopted  where  there  is 
doubt  in  r^ard  to  the  intention  of  the  Legislature."  Central 
Trust  Co.  V.  N.  Y.  Equipment  Co.,  74  Hun,  405. 

"  The  lawmakers  cannot  always  foresee  all  the  possible  applictt- 
tions  of  the  general  language  they  use ;  and  it  frequently  becomes 
the  duty  of  the  courts  in  construing  statutes  to  limit  their 
operation  so  that  they  shall  not  produce  absurd,  unjust  or  incon* 
venient  results  not  contemplated  or  intended."  L.  S.  &  M.  S. 
Co.  V.  Eoach,  80  N.  Y.  344. 

The  foregoing  citations  are  fair  indications  of  the  general  trend 
of  the  courts  to  give  effect  to  the  real  purposes  and  intention  of 
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the  Legislature  rather  than  to  the  literal  meaning  of  the  words 
used.  Following  the  rule  laid  down  by  the  courts  it  becomes  the 
duty  of  the  Attorney-General  to  construe  and  interpret  statutes 
so  as  to  carry  out  the  real  purposes. thereof  rather  than  to  adopt 
a  construction  that  would  lead  to  absurd,  unjust  and  unreajsonablo 
results.  To  hold  that  the  words  "  while  actually  used  by  the 
officiating  clergyman  '^  were  intended  to  render  the  premises  tax- 
able if  they  were  vacant  for  a  day  or  a  month  or  six  months, 
during  the  interim  that  will  generally  occur  in  a  change  of  pastors, 
would  lead  to  just  such  an  absurd,  unjust  and  unreasonable  result 

It  is  exceedingly  doubtful  whether  the  legislators  ever  considered 
the  condition  of  the  premises  while  temporarily  vacant  during 
a  change  of  pastorates.  It  seems  to  have  been  the  intention  to 
exempt  property  which  was  generally  used  for  the  home  of  the 
clergyman,  from  taxation  to  the  amount  of  $2,000,  the  intention 
being  to  allow  such  exemption  only  while  it  was  devoted  exclusively 
to  that  purpose. 

The  property  in  question  has  not  been  rented  to  any  outside 
parties  and  there  is  no  intention  of  either  renting,  abandoning 
or  using  it  for  any  other  purpose  than  for  a  parsonage.  If  it  is 
either  made  a  source  of  income  for  the  corporation  or  is  abandoned 
as  a  parsonage,  it  would  then  lose  its  exemption,  but  neither  of 
such  conditions  has  arisen  and  I  think  the  assessors  erred  in 
failing  to  continue  the  exemption. 

The  exemption  provided  for  under  subsection  9  is  in  line  with 
several  other  provisions  of  section  4  of  the  Tax  Law  and  should 
be  strictly  pursued  unless  a  strict  construction  would  defeat  the 
very  purposes  of  the  Legislature  in  granting  it.  The  language 
used  in  the  statute  is  plain  and  unambiguous  and  the  intention 
of  the  Legislature  is  equally  so, —  that  is,  that  church  property 
used  generally  and  exclusively  for  the  home  of  the  pastor  shall 
remain  exempt  so  long  as  it  is  entirely  devoted  to  that  purpose. 
By  applying  the  rule  of  construction  hereinbefore  referred  to, 
it  follows  that  the  literal  meaning  must  give  way  to  the  evident 
intent  and  purposes  of  the  law-makers  in  framing  the  legislation. 
It  may  appear  to  be  incongruous  to  adopt  a  liberal  construction 
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of  a  statute  which  is  conceded  to  be  entitled  to  a  strict  construc- 
tion, but  I  cannot  disregard  the  rule  that  it  is  the  spirit  and  intent 
of  the  Legislature  which  must  guide  and  control  even  in  matters 
of  exemption,  rather  than  the  strict  letter  of  the  law. 

I  do  therefore  advise  you  that  the  parsonage  hereinbefore 
referred  to  should  have  been  exempted  to  the  amount  of  $2,000 
and,  as  its  valuation  was  fixed  at  $1,800,  it  should  have  been 
wholly  exempted  and  should  remain  exempt  so  long  as  it  is  used 
or  kept  solely  for  occupancy  by  the  officiating  clergyman  of  the 
church. 


In  the  Matter  of  Construing  the  Election  Law.  Section  190,  in 
Connection  with  the  Countt  Law,  Section  12,  Subdivision 
5,  as  Amended  by  Chapter  358,  Laws  of  1914,  in  Relation  to 
the  Salary  of  Election  Commissioners 

(Opinion  dated  February  6,  1919) 

The  powers  of  boards  of  anpervisors  in  establishing  salaries  of  commissioners 
of  election  are  limited  by  section  190  of  the  Election  Law. 

The  maximum  amount  which  can  be  expended  by  county  boards  of 
supervisors  for  the  salaries  of  the  commissioners  of  election  is  estab- 
lished by  section  100  of  the  Election  Law.  The  salary  of  each  of  such 
commissioners  in  the  county  of  Nassau  is  now  $1,500.  This  is  the  maxi- 
mum salary  the  election  commissioners  can  receive,  for  the  board  of 
supervisors  is  bound  by  the  limitations  set  forth  in  said  section  190  of 
the  Election  Law.  That  section  does  not  attempt  to  fix  the  salary  of 
such  commissioners.  It  leaves  such  amount  to  be  determined  by  the 
board  of  supervisors,  and  that  board  may  fix  the  salary  of  a  commissioner 
at  any  amount  it  deems  fair  and  reasonable  within  the  limitations  pre- 
scribed by  said  section  of  the  Election  Law.  The  board  of  supervisors 
of  Nassau  county,  in  fixing  the  salaries  of  its  commissioners  of  election, 
is  therefore  limited  to  the  maximum  amount  set  forth  in  said  section 
190. 

Hon.  H.  Stewart  McKnight,  county  attorney  of  N'assau  county, 
submitted  an  inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  follows :     "  Has  the  board  of  supervisors  the  power. 
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under  subdivision  5,  section  12  of  the  County  Law,  to  increase 
the  compensation  of  the  commissionei's  of  election  beyond  the 
limitation  fixed  by  section  190  of  the  Election  Law? " 

Newton,  Attorney-General. —  Section  190  of  the  Election  Law 
establishes  boards  of  elections  in  the  various  counties  of  the  State 
and,  among  other  things,  fixes  the  maximum  amount  which  can 
be  expended  for  the  salaries  of  the  commissioners,  and  also  the 
maximum  amount  which  can  be  expended  for  stenographers  and 
clerk  hire.  The  portion  of  said  section  190  applying  to  the  county 
of  Nassau  reads  as  follows :  ^*  In  each  county  having  a  population 
of  less  than  ninety  thousand  and  containing  within  its  boundaries 
at  least  three  cities  of  the  third  class  and  in  each  county  having 
a  population  of  ninety  thousand  and  less  than  one  hundred  and 
twenty  thousand  the  salary  of  a  commissioner  shall  not  exceed 
fifteen  hundred  dollars,  and  the  expenditure  for  clerk  hire,  includ- 
ing stenographer,  each  year,  shall  not  exceed  three  thousand 
dollars  each  year." 

The  salary  of  each  of  the  commissioners  of  election  of  the 
county  of  Nassau,  at  present,  is  $1,500.  This  is  the  maximiun 
salary  which  can  be  given  to  these  commissioners  if  the  board  of 
supervisors  is  bound  by  the  limitation  as  set  forth  in  said  section 
190  of  the  Election  Law. 

By  section  358  of  the  Laws  of  1914,  subdivision  5  of  section 
12  of  the  County  Law  was  amended  so  as  to  grant  to  boards  of 
supervisors  the  "  power  to  fix  the  amount  and  the  time  or  manner 
of  payment  of  the  salary  or  compensation  of  any  county  oflScer 
or  employee  ♦  *  *  and  the  term  of  office  and  mode  of  appoint- 
ment, num'ber  and  grade  of  any  appointive  county  officer  and  of 
the  clerks,  assistants  or  employees  in  any  county  office,  *  *  ♦ 
notwithstanding  the  provisions  of  any  general  or  special  law  fixing 
the  amount  of  such  salary  or  compensation  or  the  time  or  manner 
of  payment  thereof,  or  fixing  the  term  of  office  or  providing  for 
mode  of  appointment,  number  or  grade  of  any  such  county  officer 
or  of  the  clerks,  assistants  or  employees  in  any  county  office,  *  *  *.'* 

From  this  amended  subdivision  5  of  section  12  of  the  County 
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Law,  there  arises  a  question  in  the  minds  of  the  members  of  the 
board  of  supervisors  of  Nassau  county  as  to  whether  such  amend- 
ment does  not  give  such  board  the  power  and  authority  to  fix  the 
salaries  of  the  commissioners  of  election  at  any  amount  which  it 
deems  fair,  reasonable  and  justifiable  under  the  circumstances^ 
regardless  of  the  limitation  contained  in  section  190  of  the  Elec- 
tion Law.  It  appears  that  in  attempting  to  sustain  the  contention 
that  the  board  of  supervisors  has  the  sole  and  exclusive  power 
and  authority  to  fix  the  salary  of  these  commissioners,  regardless 
of  the  limitation  contained  in  the  Election  Law,  reference  is  had 
to  the  case  of  People  ex  rel.  Simpson  v.  Snyder,  173  App.  Div. 
171,  in  which  the  court  held  that  notwithstanding  the  provisions 
of  section  197  of  the  Election  Law,  which  states  that :  "  Every 
board  of  elections  shall  have  power  to  fix  the  number,  salaries, 
duties  and  rank  of  its  chief  clerks,  clerks,  assistant  clerks  and 
stenographers  and  to  appoint  and  remove  at  pleasure  and  to  fix 
the  salaries  of  all  employees  of  said  board,  but  not  in  excess  of 
the  amount  specified  in  section  one  hundred  and  ninety,"  the 
board  of  supervisors,  pursuant  to  subdivision  5  of  section  12  of 
the  County  Law,  as  amended  by  chapter  358  of  the  Laws  of  1914, 
had  the  sole  and  exclusive  power  to  fix  amount  and  time  or  manner 
of  payment  of  the  salaries  of  the  clerks  and  employees  of  the  board 
of  elections.  Presiding  Justice  Kellogg  in  writing  the  opinion, 
however,  harmonizes  sections  190  and  197  of  the  Election  Law 
with  said  subdivision  5  of  section  12  of  the  County  Law  in  that 
the  amounts  fixed  by  the  board  of  supervisors  as  the  salaries  of 
the  stenographer  and  the  clerks  did  not  exceed  the  gross  amount 
which  might  be  expended  therefor  under  said  section  190.  I  cannot 
perceive  where  the  case  of  People  ex  rel.  Simpson  v.  Snyder 
can  be  made  applicable  to  the  question  before  me. 

Section  190  of  the  Election  Law  does  not  attempt  to  fix  the 
salary  of  a  commissioner  of  election.  It  leaves  such  amount  to 
he  determined  by  the  board  of  supervisoi's.  Such  section  does, 
however,  fix  a  maximum  gross  amount  to  be  expended  for  the 
salaries  of  such  commissioners,  and  the  board  of  supervisors  may 
fix  the  salary  of  a  commissioner  at  any  amount  which  it  deems 
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fair  and  reasonable  within  the  limitations  prescribed  by  said 
section. 

I  therefore  conclude  that  subdivision  5  of  section  12  of  the 
County  Law,  as  amended  by  chapter  358  of  the  Laws  of  1914, 
does  not  supersede  or  repeal  the  provisions  of  section  190  of  the 
Election  Law  in  relation  to  the  limitation  of  the  amount  of 
moneys  which  a  board  of  supervisors  can  expend  for  salaries  of 
commissioners  of  election,  and  that  the  board  of  supervisors  of 
Nassau  county  in  fixing  the  salaries  of  its  commissioners  of  elec- 
tion is  limited  to  the  maximum  amount  set  forth  in  said  section 
190,  namely,  $3,000. 


In  the  Matter  of  Construing  the  Tax  Law,  Section  253,  as  to 
Mortgage  Tax  on  Mortgages  to  Savings  and  Loan  Associations 

(Opinion  dated  February  6,  1919) 

What  constituted  the  principal  debt  of  a  savings  and  loan  assodatioB  mort- 
gage upon  which  dues,  fines  and  penalties  are  imposed. 

Where  a  mortgage  is  made  to  a  savings  and  loan  association  under 
the  installment  premium  plan,  and  the  mortgagor  agrees  to  pay  a  cer- 
tain sum,  together  with  contributions  and  duties,  interest  and  weekly 
premium  until  the  original  sum  is  paid,  the  principal  debt  or  obligation 
upon  which  the  mortgage  tax  should  be  computed  is  the  original  sum 
secured,  and  premiums,  dues,  fines  and  penalties  are  merely  incidental 
and  are  not  taxable  any  more  than  is  the  more  common  incident 
interest. 

The  State  Tax  Commission  submitted  an  inquiry,  together  with 
a  request  for  an  opinion  thereon,  as  follows :  "  Where  a  mort- 
gage made  to  a  savings  and  loan  association  under  the  installment, 
premium  plan  or  the  premium  interest  plan  secures,  in  addition 
to  the  amount  loaned,  interest  thereon  and  also  premiums  as  well 
.  as  dues,  and  fines  or  penalties;  should  the  premiums,  dues,  fines 
and  penalties  be  regarded  as  part  of  the  'principal  debt  or 
obligation  which  is,  or  under  any  contingency  may  be  secured' 
within  the  meaning  of  that  phrase  as  used  in  section  253  of  the 
Tax  Law  ? '' 
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ir»WTOisr,  Attomey-Oeneraly  by  J.  L.  Cheney,  First  Deputy. — 
Section  258  of  the  Tax  Law  provides :  *'  A  tax  of  fifty  cents  for 
each  one  hundred  dollars  and  each  remaining  major  fraction 
thereof  of  principal  debt  or  obligdtion  which  is,  or  under  any 
contingency  may  be  secured  at  the  date  of  the  execution  thereof 
or  at  any  time  thereafter  by  a  mortgage  on  real  property  situated 
within  the  State  recorded  on  or  after  the  first  day  of  July,  nine- 
teen hundred  and  six,  is  hereby  imposed  on  each  such  mortgage, 
and  shall  be  collected  and  paid  as  provided  in  this  article.  *  ♦  *  ^' 

And  section  256  provides:  ^^If  the  principal  indebtedness 
eecared  or  which  by  any  contingency  may  be  secured  by  a  mort- 
gage is  not  determinable  from  the  terms  of  the  mortgage,  or  if 
a  mortgage  is  given  to  secure  the  performance  by  the  mortgagor 
or  any  other  person  of  a  contract  obligation  other  than  the  payment 
of  a  specific  sum  of  money  and  the  maximum  amount  secured  or 
which  by  any  contingency  may  be  secured  by  the  mortgage  is  not 
expressed  therein,  such  mortgage  shall  be  taxable  under  section 
Iwo  hundred  and  fifty-three  of  this  chapter  upon  the  value  of  the 
property  covered  by  the  mortgage,    *    *    *." 

Savings  and  loan  associations  organized  under  article  X  of  the 
Banking  Law,  lend  money  to  their  members  on  real  estate  security. 
The  members  of  an  association  subscribe  for  shares  for  which 
they  usually  pay  in  weekly  or  monthly  installments,  and  when 
a  share  is  fully  paid  for  it  is  matured  and  the  shareholder  is  paid 
out,  receiving  the  face  value  of  his  share  together  with  his  pro- 
portionate share  of  the  earnings  of  the  association  during  the 
time  he  has  been  a  shareholder.  Loans  are  made  to  members  on 
real  estate  security  upon  the  basis  of  the  principal  or  amount 
of  their  shares,  so  when  a  person  wishes  to  borrow  money  from 
an  association  he  becomes  a  member,  subscribes  for  shares  and  then 
makes  a  mortgage  of  his  real  estate  to  the  association,  upon  which 
money  is  lent  him.  Usually  all  this  is  done  in  one  transaction 
and  the  shareholder  agrees  to  pay  the  premiums  upon  his  shares, 
cither  in  one  sum  deducted  from  the  amount  of  the  loan  or 

included  in  the  amount  of  the  mortf:age  (Banking  Law,  §  886, 
Stai«  Dipt.  Kept.— Vol.  19       21 
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T  3) ;  in  installments  payable  in  addition  to  interest  (Id.  §  385, 
7  2)  or  as  part  of  the  interest,  interest  being  at  a  rate  con- 
siderably higher  than  market  or  legal  rates.  (Id.  §  385,  1  2.) 
The  loan  itself  is  payable  in  installments  and  so  is  the  interest 
and  there  are  other  incidents  such  as  membership  dues  (Banking 
Law,  §  879)  and  fees  payable  upon  transfer  of  shares  (Id. 
§  376,  T"  7)  as  well  as  fines  and  penalties  for  failure  or  delin- 
quency to  pay  dues,  interest  or  premium.  Id.  §  376,  %  10.  In 
the  mortgage  all  these  charges  as  well  as  the  principal  debt  are 
made  a  lien  upon  the  mortgaged  premises.  The  question  raised 
is  whether  the  fact  that  the  mortgage  secures  premiums  to  become 
due  on  certain  debts  in  pre-determined  amounts,  and  fees,  fines, 
etc.,  which  may  become  due  upon  certain  contingencies,  makes 
it  necessary  for  the  recording  officer  in  assessing  the  mortgage 
tax  to  consider  the  premiums  as  part  of  the  principal  secured, 
and  the  fees,  fines,  etc^  as  part  of  the  principal  which  may  under 
some  contingency  become  secured,  and  levy  his  tax  accordingly, 
requiring  a  statement  under  section  256  of  the  Tax  Law,  with 
respect  to  the  indeterminate  amount  of  fines,  etc.,  which  under 
any  contingency  may  be  secured,  or  assessing  the  tax  upon  the 
value  of  the  real  estate  in  default  of  such  statement 

The  determination  of  the  question  turns  entirely  upon  the 
meaning  of  the  phrase  ^'  principal  debt  or  obligation  "  in  section 
253  of  the  Tax  Law,  so  our  inquiry  resolves  itself  into  a  defini- 
tion of  the  word  "  principal  "  as  here  used. 

There  is  no  ground  for  argument  that  the  word  is  used  in  the 
statute  in  any  other  than  its  natural  and  generally  accepted  mean- 
ing when  used  in  connection  with  matters  of  finance.  The  adjec- 
tive "  principal "  means  chief,  most  important,  primary,  whether 
it  be  in  distinguishing  between  principal  debts  and  interest  accru- 
ing thereon,  principal  assets  and  profits  arising  therefrom,  prin- 
cipal criminals  and  their  accessories  or  principal  estates  and  their 
incidents.  In  law  the  word  is  more  frequently  used*  as  a  noun 
than  as  an  adjective,  but  in  the  same  senses  as  those  just  noted. 
When  we  speak  of  principal  and  interest,  principal  and  dividend 
or  profit,  principal  and  accessory  and  principal  and  incident,  in 
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every  case  the  word  is  used  to  designate  the  primary  thing  without 
which  the  secondary  would  not  exist  and  upon  which  the  secondary 
is  based  or  computed.     Some  of  the  dictionaries  give  definitions 
as  follows : 
New   Standard:     "A  sum  on  which   interest  accrues  or  is  | 

reckoned." 

i 

Webster:  "A  capital  sum  placed  at  interest,  due  as  a  debt  or 
used  as  a  fund  —  distinguished  from  interest  or  profit." 

Century:  "Money  bearing  interest;  a  capital  sum  lent  on 
interest,  due  as  a  debt  or  used  as  a  fund ;  so  called  in  distinction 
to  interest  or  profits." 

New  Oxford :  "  The  original  sum  of  money  dealt  with  in  any 
transaction,  as  distinguished  from  any  later  accretions;  the  sum 
lent  or  invested  upon  which  interest  is  paid ;  the  capital  sum  as 
distinguished  from  the  interest;  also  capital  as  distinguished  from 
income." 

Bouvier's  Law  Dictionary  says:     "Principal:     the  word  has 
several  meanings.     It  is  used  in  opposition  to  interest:     as  the 
principal  being  secured,  the  interest  will  follow.     The  corpus  or 
capital  of  the  estate  in  contradistinction  to  the  income.     Money  . 
bearing  interest ;  a  capital  sum  lent  on  interest" 

Black's  Law  Dictionary  says:  "Principal:  Chief,  leading, 
highest  in  rank  or  degree,  most  important  or  considerable,  primary, 
original,  the  source  of  authority  or  right.  In  the  law  relating  to 
real  and  personal  property  'principal'  is  used  as  correlative  of 
'  accessory,'  and  denotes  the  more  important  or  valuable  subject, 
with  which  others  are  connected  in  a  relation  of  dependence  or 
subservience,  or  to  which  they  are  incident  or  appurtenant." 

If  we  apply  any  of  these  definitions,  we  are  led  to  the  conclu- 
sion that  although  the  premiums  are  undoubtedly  secured  by  the 
mortgage  (as  is  the  interest)  in  a  certain  definite  amount  and 
the  dues,  fi|nes,  fees  and  penalties  are  liens  under  the  mortgage 
upon  the  contingency  that  they  accrue  and  are  not  paid,  neverthe- 
less, every  one  of  these  charges  is  incidental  to  the  principal  loan 
and  is  not  "  principal "  within  the  dictionary  definition.  The 
suggestion  that  they  should  be  taxed  as  principal  is  probably  based 
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upon  a  theory  that  everything  secured  by  a  mortgage,  other  than 
interest,  must  be  principal,  but  this  is  erroneous  for  there  are  a 
great  many  incidents  which  may  become  charges  or  liens  under  a 
mortgage  which  are  not  principal  but,  on  the  contrary,  are 
secondary  to  the  principal  and  only  arise  through  default  in  its 
payment,  such  as  costs  and  disbursements  in  foreclosures,  and 
there  are  other  incidents  to  the  making  of  a  loan  such  as  com- 
missions and  premiums  which  in  some  cases  constitute  usury  but 
which  do  not  violate  any  statute  when  exacted  by  a  savings  and 
loan  association  (such  association  being  authorized  to  exact  usury. 
Banking  Law,  §  378,  subd.  3).  In  financial  matters  other  than 
moi*tgages,  some  of  the  incidental  charges  distinguished  from  prin- 
cipal are  profits,  commission,  demurrage,  premium  in  insurance, 
counsel  fees,  fees  for  examination  of  security,  etc 

It  seems  to  me  that  the  incidents  in  building  loan  mortgages 
not  only  do  not  come  within  the  meaning  of  the  word  *'  principal  '^ 
as  defined  in  the  dictionaries  but  that  the  Legislature  r^ards 
them  as  distinguishable  where  it  takes  care  to  enumerate  among 
the  sums  which  may  become  due  from  a  mortgagor  in  addition 
to  loans :  "  premium,  interest,  dues,  fees  and  fines."  Banking 
Law,  §  384,  P.  1. 

I  think  that  the  "  principal  debt  or  obligation  "  upon  which  a 
tax  is  computed  under  section  253  of  the  Tax  Law  means  the  debt 
or  obligation  upon  which  interest  is  computed  and  without  which 
the  accessory  or  incidental  obligations  would  not  exist,  but  upon 
which  they  are  computed  or  predicated. 

If  a  member  of  a  savings  and  loan  association,  in  consideration 
of  the  sum  of  $1,560,  agrees  to  pay  in  full  "  the  sum  of  $1,560 
in  manner  following:  $3.00  contribution  and  dues  and  $1.80 
interest  and  60^  premium  each  and  every  week  until  the  said 
sum  of  $1,560  is  paid  by  such  contribution  also  to  pay  all  dues, 
fines  and  penalties  which  may  be  imposed  upon  him  as  a  member 
of  the  association,  etc.,"  and  gives  a  mortgage  to  secure  such  pay- 
ment, it  is  my  opinion  that  "the  principal  debt  or  obligation'* 
upon  which  the  mortgage  tax  should  be  computed  is  $1,560  and 
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that  premium^  dues^  fines  and  penalties  are  but  incidents  and  are 
not  taxable  any  more  than  is  the  more  common  incident,  interest. 
Of  course,  where  the  gross  premium  plan  is  adopted  and  the 
premium  is  deducted  from  the  amount  loaned,  or  added  to  the 
principal  amount,  it  becomes  part  of  the  principal  debt  or  obliga- 
tion in  the  same  way  that  if  a  note  is  given  for  $106  without 
interest  and  discounted  for  $100,  the  principal  amount  of  the 
debt  is  $106,  while  if  a  note  be  given  for  $100  with  interest  its 
face  value  at  the  end  of  a  year  will  be  $106  but  the  principal 
amount  will  only  be  $100.  We  do  not  say  in  construing  the  Tax 
Law  that  since  if  the  interest  were  added  to  the  principal  as  in 
the  $106  note  case  and  stated  in  the  obligation  as  a  part  of  the 
princf'pal,  it  would  be  taxable,  therefore,  we  must  regard  it  as 
taxable  when  stated  the  other  way;  and  there  is  no  reason  why  we 
should  do  otherwise  in  the  case  of  premium  or  in  the  case  of  dues, 
fines  or  penalties. 

I  do  not  think  that  any  of  these  incidents,  except  where  deducted 
in  advance  from  the  amount  loaned,  or  added  to  the  principal 
amomit  of  the  debt  upon  which  interest  is  computed,  should  be 
treated  as  other  than  incidents  and  I  do  not  think  any  of  them 
should  be  considered  principal  or  part  of  the  principal  debt  or 
obligation,  and  I  do  not  think  a  mortgage  tax  should  be  levied 
upon  them,  nor  that  the  fact  that  they  are  not  vested  but  only 
contingent  obligations,  renders  the  mortgage  indeterminate  within 
the  meaning  of  section  256  of  the  Tax  Law. 
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In  the  Matter  of  Construing  the  Highway  Law,  Section  130, 
Subdivision  8,  in  Relation  to  the  Duties  of  the  Highway  Com- 
mission in  Directing  Disposition  of  Moneys  Earned  under  Con- 
tracts for  Work  Performed  under  Circumstances  herein 
Specifically  Set  Forth 

(Opinion  dated  February  11,  1919) 

Where,  nndf  t  Aubdivision  8  of  section  130  of  the  Highway  Law,  the  State 
has  retf  jfled  zo  per  cent  of  moneys  due  a  contractor  on  earned  estimates, 
such  i^/meys  may  be  applied  to  the  completion  of  the  contract,  or,  where 
the  f ««ps  is  abandoned,  to  the  payment  of  the  second  contractor  to  whom 
the  vrncompleted  work  is  awarded. 

Where  ^rsignments  of  moneys  due  on  estimates  were  made  before  the  contract 
war  abandoned  or  abrogated  by  the  Commissioner  of  Highways,  such 
as^igced  moneys  cannot  be  applied  by  the  State  toward  the  completion  of 
t)*4  contract,  but  should  be  paid  in  their  priority  to  the  assignees. 

B9/n/'»  any  moneys  are  paid  over  under  any  such  assignment,  however,  an 
-'"der  of  the  County  Court,  in  proceedings  supplementary  to  execution 
'discharging  the  liens  filed  against  moneys  due,  and  directing  the  payment 
*d  such  moneys  to  such  receiver,  filed  subsequent  to  the  assignment  of 
Honeys  due,  shall  be  formaUy  vacated  and  set  aside. 

Under  subdivision  8  of  section  130  of  the  Highway  Law,  the  State 
must  retain  10  per  cent  of  the  earned  estimates  of  work  performed  until 
the  completion  of  the  contract  and  acceptance  of  the  work  performed 
thereunder.  Should  the  contract  be  abandoned  and  the  same  abrogated 
by  an  order  of  the  State  Commissioner  of  Highways,  the  10  per  cent  so 
retained  may  be  applied  toward  the  completion  of  the  work  or  the  pay- 
ment of  the  second  contractor  to  whom  the  uncompleted  work  is  awarded. 

Where  the  contract  contained  a  clause  that,  in  the  event  of  the  aban- 
donment of  the  contract,  or  abrogation  thereof  by  the  Highway  Commis- 
sioner, any  moneys  due  the  contractor,  whether  estimated  or  the  10  per 
cent  retained,  may  be  applied  toward  the  completion  of  the  contract, 
where  no  assignments  or  liens  are  filed  against  the  moneys,  such  nooneys 
may  be  applied  toward  the  completion  of  the  work,  but  not  so  where 
assignments  and  liens  have  been  filed. 

An  order  of  the  County  Court,  granted  on  the  application  of  the 
receiver  of  the  contractor,  in  proceedings  supplementary  to  execution, 
discharging  the  liens  filed  against  moneys  due,  and  directing  the  pay- 
ment of  such  moneys  to  such  receiver,  where  such  order  is  filed  subse- 
quent to  the  assignment  of  moneys  due  and  to  grow  due,  which  have 
been  duly  filed,  seems  to  be  ineffectual  as  against  such  assignments 
under  section  16  of  the  Lien  Law,  but,  notwithstanding  this  fact,  such 
order  should  not  be  disregarded,  but  should  be  vacated  or  set  aside 
before  payment  of  the  moneys  to  the  assignees. 
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Hon.  Edwin  Duffey,  Commissioner  of  Highways,  has  sab- 
mitted  inquiries  together  with  a  request  for  an  opinion  thereon, 
as  follows: 

"First  As  to  whether  the  State  is  justified  in  applying 
moneys  due  a  contractor  on  earned  estimates  toward  the  comple- 
tion of  the  highway  where  the  contract  is  abandoned,  and  assign- 
ments have  been  given  by  the  contractor  to  materialmen  prior 
to  the  abandonment  and  abrogation  of  the  contract  by  order  of 
the  Highway  Commissioner,  and  where  the  contract  contained 
a  clause  providing  that:  'In  the  event  of  the  abandonment  of 
the  contract,  the  Commission  of  Highways  may  apply  any 
moneys  due  or  to  become  due  under  the  contract  to  the  comple- 
tion of  the  work  or  to  the  payment  of  the  second  contractor  to 
whom  the  uncompleted  work  may  be  awarded.' 

''  Second.  What  consideration  should  be  given  to  an  order  of 
the  County  Court  discharging  all  mechanics'  liens  without  refer- 
ence to  the  assignments,  on  the  application  of  the  receiver  in 
supplementary  proceedings  of  a  judgment  creditor  of  the  con- 
tractor, directing  the  State  to  pay  all  moneys  in  its  custody  to 
the  receiver  of  the  contractor  in  proceedings  supplementary  to 
execution,  where  such  order  is  filed  more  than  four  months  after 
the  assignments?'' 

Nbwton,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy. 
—  It  appears  from  the  letter  of  inquiry  that  on  the  16th  day  of 
June,  1916,  Frank  Salvucci  entered  into  a  contract  with  the 
State  for  the  improvement  of  county  highway  No.  499,  Orange 
county,  and  progressed  with  the  work  during  1916  and  1917. 
The  work  performed  by  said  contractor  amounted  to  the  sum  of 
$12,976.17.  There  was  retained  by  the  State  under  the  con- 
tract, from  estimates  Nos.  1  to  8  inclusive,  10  per  cent  amount- 
ing to  $1,297.62.  The  contractor  was  paid  $10,261.42,  leaving 
a  balance,  December  5,  1917,  of  $1,417.13  due  under  estimate 
No.  8. 

On  November  3,  1917,  an  assignment  was  given  by  the  con- 
tractor to  I.  A.  Gardner  for  $551.45,  which  was  duly  filed,  and 
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upon  which  was  paid  $275.78,  leaving  a  balance  due  on  said 
assignment  of  $275.72. 

On  November  8,  1917,  an  assignment  was  given  by  the  con- 
tractor to  the  Merchants  National  Bank  of  Middletown,  N.  Y., 
for  $800,  payable  $200  a  month  from  the  monthly  estimates 
until  paid,  and  on  No\^mber  16,  1917,  an  assignment  was  given 
and  duly  filed  to  George  Washburn  of  all  moneys. 

On  November  12,  1917,  a  mechanic's  lien  was  filed  and  on 
November  15,  1917,  two  more  liens  were  filed  against  this 
construction,  and  on  November  19,  1917,  a  notice  of  claim  under 
an  order  in  supplementary  proceedings  was  filed.  But  for  these 
liens  and  notice  of  claim,  estimate  No.  8,  amounting  to  $1,417.13, 
would  have  been  paid  to  the  assignees  as  follows:  Gardner, 
$275.72  in  full;  Merchants  National  Bank,  $200;  Balance, 
$941.41,  to  Washburn. 

Between  December  7,  1917,  and  January  2,  1918,  twenty- 
three  other  liens  were  filed  against  moneys  due  on  this  con- 
struction. On  April  16,  1918,  one  Goudy  filed  a  lien.  All 
other  liens  were  discharged  by  court  order  on  the  application 
of  the  receiver  of  the  contractor  in  proceedings  supplementary 
to  execution,  April  17,  1918,  and  said  order  also  directed  the 
payment  of  all  moneys  in  the  custody  of  the  State  to  such 
receiver.  The  order  did  not  take  into  consideration  the  assign- 
ments theretofore  filed  and  made  no  reference  to  them.  The 
Goudy  lien  expired  by  operation  of  law  July  16,  1918,  leaving 
the  records  clear  in  the  office  of  the  State  Comptroller  and  the 
Highway  Department,  except  the.  three  assignments  and  order  to 
pay  receiver,  etc.,  before  referred  to. 

The  last  estimate,  No.  8,  was  filed  December  5,  1917.  No 
further  work  was  done  under  said  contract  and  for  the  failure 
of  the  contractor  to  progress  the  said  work,  the  contract  was 
abrogated  by  order  of  the  Highway  Commissioner,  J]ane  26, 
1918. 

In  addition  to  the  retention  by  the  State  of  the  10  per  cent 
of  the  earned  estimates  provided  for  in  the  contract,  there  was 
also  a  clause  in  the  contract  known  as  clause  11,  which  pro- 
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vided  that:  "In  th6  event  of  the  failure  of  the  contractor  to 
complete  the  work,  or  the  abandonment  of  the  contract,  the  State 
Commissioner  of  Highways  may  abrogate  the  contract  and  may 
retain  all  moneys  due  or  to  become  due  under  the  contract  and 
apply  it  toward  the  completion  of  the  work  or  to  the  payment 
of  the  second  contractor  to  whom  the  uncompleted  work  is 
awarded." 

Under  the  provisions  of  subdivision  8  of  section  130  of  the 
Highway  Law,  10  per  cent  of  the  earned  estimates  of  work 
performed  shall  be  retained  by  the  State  until  the  completion  of 
the  work  under  the  contract.  In  the  event  of  the  failure  of  the 
contractor  to  progress  the  work  or  of  his  abandonment  of  the 
contract,  and  after  proper  notice  to  the  contractor  and  his  surety 
to  progress  with  the  work,  and  their  failure  so  to  do,  and  the 
order  abrogating  the  contract  having  been  made  by  the  Highway 
Commissioner,  the  10  per  cent  so  retained  may  be  applied  by 
the  State  toward  the  completion  of  the  contract  or  payment  of 
the  second  contractor  to  whom  the  uncompleted  woi-k  is  awarded. 
Should  there  be  moneys  due  the  contractor  on  estimates  unpaid, 
and  no  assignments  or  liens  are  filed  against  the  moneys  due  on 
said  estimates,  and  the  contract  is  abandoned  and  the  proper 
notice  is  given  to  the  contractor  and  his  surety,  and  the  order 
is  made  by  the  State  Commissioner  of  Highways  abrogating  the 
contract,  then  and  in  those  events  such  moneys  may  also  be 
applied  toward  the  completion  of  the  work  or  toward  the  pay- 
ment of  the  second  contractor  to  whom  the  uncompleted  -work 
may  be  awarded;  but  where  assignments  are  given  by  the  con- 
tractor for  the  payment  of  moneys  earned,  or  liens  are  filed 
against  such  moneys  for  labor  performed  or  material  used  in 
the  construction  of  said  work,  before  the  abandonment  or  abro- 
gation of  said  contract,  the  State  under  clause  11  of  the  con- 
tract has  no  claim  on  said  moneys  or  any  right  to  apply  said 
moneys  due  the  contractor  on  such  estimates,  for  the  reason 
that  the  moneys  due  on  the  estimates  or  which  are  to  grow  due, 
pass  from  the  contractor  by  virtue  of  the  assignment  to  his 
assignee,  and  said  moneys,  where  liens  are  filed  as  aforesaid, 
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are  alto  charged  with  the  payment  of  said  liens  and  said  moneys 
are  only  held  by  the  State  as  custodian  until  said  liens  are  dis- 
charged,  or  the  rights  of  the  parties  thereto  are  determined  by 
judgment  of  the  court 

Section  16  of  the  Lien  Law  provides,  among  other  things, 
that:  ^'An  assignment  of  moneys  due  or  to  grow  due  on  a  con- 
tract, when  properly  executed  and  filed,  shall  have  effect  and  be 
enforcible  from  the  time  of  such  filing,  *  *  *." 

The  order  of  the  County  Court  discharging  the  liens  and 
directing  payment  of  the  moneys  in  the  custody  of  the  State  to 
the  receiver  of  the  contractor  in  proceedings  supplementary  to 
execution,  under  the  above  section  of  the  Lien  Law,  seems  to 
be  without  any  legal  force  or  effect,  where  the  funds  due  the  con- 
tractor were  assigned  by  him  and  said  assignments  were  filed 
before  the  order  for  the  payment  of  the  moneys  to  the  receiver 
was  filed.  But  notwithstanding  this  conclusion  I  am  constrained 
to  believe  that  said  order  should  not  be  disregarded,  but  that  it 
should  be  vacated  or  set  aside  before  the  moneys  in  your  custody 
are  paid  to  the  assignees. 

In  the  case  of  Riverside  Contracting  Company  v.  City  of 
New  York,  148  N.  Y.  Supp.  281,  it  is  held  that:  "An  assign- 
ment of  moneys  due  and  to  become  due  under  a  contract  with 
a  city  to  a  bank  for  money  advanced  by  it  to  the  contractor  with 
which  to  carry  on  the  contract  was  entitled  to  priority  over  liens 
for  labor  and  materials,  filed  subsequent  to  the  assignm«it  in 
the  office  of  the  city  comptroller,  *  *  *.  Under  Bankruptcy 
Act  July  1,  1898,  c,  540,  sec.  67,  30  Stat.  564  (U.  S.  Comp. 
St.  1901,  p.  3449),  providing  that  liens  given  or  accepted  in 
good  faith  and  not  in  contemplation  of  or  in  fraud  upon  that 
act  and  for  a  present  consideration,  recorded  according  to  law, 
if  record  thereof  is  necessary  to  impart  notice,  shall  not  be 
affected  by  that  act,  an  assignment  of  moneys  due  and  to  become 
due  under  a  contract  with  a  city,  duly  filed  with  the  city  comp- 
troller, was  valid  as  against  the  receiver  in  bankruptcy  of  the 
contractor,  who  was  subsequently  appointed,  proceeded  to  carry 
out  the  contract,   and   paid   certain   claims   for  labor,   taking 
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assignments  thereof,  where  the  assignment  was  not  fraudulent, 
but  was  for  moneys  advanced  by  the  assignee  to  enable  the  con- 
tractor to  carry  on  the  work  under  the  contract." 

The  above  decision  was  affirmed  in  165  Appellate!  Division, 
972,  and  again  affirmed  in  218  Xtjw  York,  596,  the  Court  of 
Appeals  in  such  case  holding  that :  ''An  absolute  assignment  of 
all  moneys  earned  and  due  under  such  contract,  approved  by 
and  filed  in  all  offices  required  by  .statute,  conveys  an  absolute 
title  to  moneys  due  on  the  contract.  Rights  of  assignees  are 
superior  to  claims  of  lienors  or  others  asierting  claims  for  labor 
under  the  Lien  Law  or  the  Bankruptcy  Act.'^ 

It  is  also  held  in  McKay  v.  City  of  Xew  York,  46  App. 
Div.  579:  "In  the  absence  of  anythinc:  to  the  contrary  in 
a  contract,  and  before  any  notice  is  fikd,  the  contractor  may 
assign  to  his  creditor  in  payment  of  his  debt,  the  whole  or  any 
portion  of  the  moneys  due  or  to  become  due  under  the  contract, 
and  the  assignee  acquires  a  preference  over  a  subsequent  lienor.^' 
In  the  case  of  Post  &  McCord  v.  City  of  New  York,  86  Misc. 
Rep.  300,  it  is  held:  "A  contractor  has  a  right  under  the  Lien 
Law  to  assign  money  to  become  due  under  his  contract  for 
a  public  improvement  to  a  creditor,  who  if  be  properly  files  the 
assignment  obtains  a  preference  over  subsequent  lienors." 

It  was  held  by  Attorney-General  Woodbury  in  an  opinion 
reported  by  him  in  volume  II,  1915,  at  page  132:  "In  the 
absence  of  fraud  or  preferential  transfer  an  assignment  by  a  con- 
tractor under  a  contract  to  build  a  certain  piece  of  highway,  of 
a  certain  portion  of  the  moneys  accruing  upon  such  contract 
made  more  than  four  months  before  the  filing  of  a  petition  in 
bankruptcy  by  such  contractor,  shoiild  be  respected  and  followed 
by  the  State  Highway  Commission  in  making  payments  upon 
sach  contract  of  all  sums  that  matured  upon  such  contract  prior 
to  the  filing  of  a  petition  in  bankruptcy  by  the  contractor  and 
aie  payable  under  tV.e  terms  of  the  assignment.'^ 

In  view  of  the  fact  that  all  liens  have  been  discharged,  or 
have  expired  by  operation  of  law,  and  that  assignments  of  moneys 
due  on  estimates  were  made  before  the  contract  was  abandoned 
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or  abrogated  by  the  Commissioner  of  Highways,  I  am  of  the 
opinion  that  the  State  cannot  apply  the  moneys  so  assigned 
toward  the  completion  of  the  contract,  but  that  the  monqrs  so 
held  by  the  State,  represented  by  estimate  No.  8  amounting  to 
$1,417.13,  should  be  paid  in  their  priority  to  the  assignees  of  the 
contractor  as  follows:  I.  A.  Gardner,  $275,72;  Merchants 
National  Bank  of  Middletown,  N.  Y.,  $200;  balance  of  said 
estimate  to  George  Washburn,  $941.41. 

But  before  said  assignees  are  paid,  the  order  directing  the 
payment  of  all  moneys  .due  the  contractor  to  the  receiver  of  the 
contractor  in  proceedings  supplementary  to  execution  should  be 
vacated  or  set  aside. 


In  the  Matter  of  Detbeminino  the  Bight  of  a  Person  Hoi-DiNa 
AN  Office  or  Position  and  Drawing  a  Salary  under  thb 
State  Government  and  Drawing  a  Salary  under  a  City, 
Village,  Town  or  County  Government 

(Opinion  dated  February  14,  1919) 

Limitations  as  to  the  right  of  a  person  holding  both  a  position  under  the 
State  and  also  a  position  nnder  a  city,  county,  yillage,  town  or  county 
government. 

Certain  of  the  laws  creating  positions  under  the  State  government 
provide  that  incumbents  shall  not  hold  any  other  office,  and  the  State 
Constitution  provides  that  members  of  the  Legislature  may  not  hold 
office  under  any  city  or  under  the  United  States  government.  Aside, 
however,  from  such  specific  provisions,  there  are  no  statutory  provisions 
as  to  this  point,  and  the  question  must  be  settled  in  accordance  with 
the  common  law  under  which  he  who,  occupying  one  office,  accepts 
another  incompatible  with  the  first,  thereby  vacates  the  first,  and  hia 
title  thereto  is  terminated  by  the  law  itself.  Incompatibility  within  the 
meaning  of  this  rule  is  the  physical  impossibility  of  performing  the 
duties  of  both  offices.  Where,  however,  the  duties  of  a  position  do  not; 
require  the  entire  time  of  the  officer,  there  is  no  reason  why  he  may  no^ 
hold  another  office  not  incompatible  therewith. 

Hon.  Henry  Stanley  Eenaud,  State  Superintendent  of  Eleo- 
tions,  submitted  an  inquiry  together  with  a  request  for  an  opinion 
thereon,  as  follows :  "  Is  there  anything  in  the  law  prohibiting 
a  person  from  holding  an  office  or  position  and  drawing  a  salary 
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under  the  State  government  while  occupying  an  office  or  position 
and  drawing  the  salary  under  a  city,  village,  town  or  county 
government  t " 

Newtok,  Attorney-General,  by  J.  L.  Chibnby,  First  Deputy. — 
Some  of  our  statutes  creating  certain  offices  contain  provision 
to  the  effect  that  the  incumbents  shall  not  hold  any  other  office. 
The  Constitution  provides  that  members  of  the  Legislature  may 
not  hold  office  under  any  city  or  under  the  United  States  govern- 
ment: But  in  the  absence  of  some  such  specific  provision,  the 
statutes  are  silent  upon  this  point  and  we  must  look  to  the  common 
law  for  authority.  It  is  a  well  settled  rule  of  common  law  that 
he  who,  occupying  one  office,  accepts  another  which  is  incom- 
patible with  the  first,  ipso  facto^  absolutely  vacates  the  first  office 
and  his  title  thereto  is  terminated  without  any  further  act  or  pro- 
ceeding.   Mechem  Pub.  Off.  §  420. 

What  constitutes  incompatibility  within  the  meaning  of  the 
common-law  rule  is  recognized  as  well  settled  by  the  courts.  Pliya- 
ical  impossibility  of  performing  the  duties  of  both  offices,  or  the 
devoting  of  the  entire  time  of  the  officer  to  both  offices,  is  not 
the  incompatibility  referred  to.  Incompatibility  is  an  incon- 
sistency in  the  functions  of  the  two  offices.  One  man  cannot  be 
judge  and  clerk  of  the  same  court,  nor  can  he  be  an  officer  who 
presents  his  account  for  audit  and  the  officer  whose  duty  it  is  to 
audit  it.  He  cannot  be  the  appointing  officer  and  the  appointee 
officer  at  the  same  time,  nor  can  he  hold  offices  which  would  render 
him  subject  to  orders  from  himself.  As  the  Court  of  Appeals 
said  in  People  ex  rel.  Ryan  v.  Green,  58  N.  Y.  295 :  "  The 
force  of  the  word  in  its  application  to  this  matter  is  that  from 
the  nature  and  relations  to  each  other  of  the  two  places,  they 
ought  not  to  be  held  by  the  same  person  from  the  contrariety  and 
fintagonism  which  would  result  in  an  attempt  by  the  one  person 
to  faithfully  and  impartially  discharge  the  duties  of  the  one 
toward  the  incumbent  of  the  other.  *  *  ♦.  Thus  a  man  may 
not  be  landlord  and  tenant  of  the  same  premises.  He  may  be 
landlord  of  one  farm  and  tenant  of  the  other,  though  he  may 
not  at  the  same  hour  be  able  to  do  the  duty  of  each  relation.    The 
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offices  must  be  subordinate  one  to  the  other  and  they  must  per  S9 
have  the  right  to  interfere  one  with  the  other  before  they  are 
incompatible  at  common  law." 

A  deputy  Comptroller  in  charge  of  the  bureau  of  municipal 
accounts  should  not  also  hold  the  office  of  supervisor  of  a  town, 
because  the  accounts  of  the  latter  are  subject  to  investigation  by 
the  former.  But  there  is  nothing  incompatible  in  the  offices  of 
supei*visor  and  deputy  Attorney-General,  justice  of  the  peace  and 
civil  service  commissioner,  or  alderman  and  deputy  State  Super- 
tendent  of  Elections. 

This  subject  was  more  fully  discussed  in  the  opinion  rendered 
by  Attorney-General  Lewis,  dated  August  23,  1917  (Op.  Atty. 
Gen.  303;  13  State  Dept.  Rep.  440),  and  the  cases  are  collected 
in  the  opinion  in  People  ex  rel.  Ryan  v.  Green,  5  Daly,  254 ;  46 
How.  Pr.  169. 

The  salary  of  an  office  or  position  follows  the  office  or  position 
and  one  who  is  entitled  to  hold  the  office  is  entitled  to  draw  the 
salary.  Of  course,  neglect  of  the  duties  of  the  office  or  position, 
whether  it  be  because  the  incumbent  is  devoting  his  time  to  some 
other  office  or  any  other  reason,  constitutes  a  ground  for  removal, 
by  the  proper  authorities,  of  the  officer  or  employee,  but  where 
the  duties  of  the  position  do  not  require  the  entire  time  of  the 
officer,  there  is  no  reason  why  he  may  not  hold  another  office  not 
"  incompatible  "  therewith 


In  the  Matter  of  Construing  the  Provisions  of  the  Federai. 
Wab  Revenue  Act  of  October  3,  1917,  Chapter  63,  Section 
700  (40  Stat.  318,  TJ.  S.  Comp.  St.  §  6309i^-a),  Relative  to 
Ball  Games  and  Dances  Given  in  State  Armories,  for  Admis- 
sion to  Which  a  Charge  Is  Made 

(Opinion  dated  February  14,  1919) 

Ball  games  and  dances  held  in  State  armories  under  the  auspices  of  and  for 
the  benefit  of  military  organizations  quartered  therein  are  not  exempt 
from  the  war  tax  on  entertainments. 

The  Federal  War  Revenue  Act  of  October  3,  1917,  chapter  63,  section 
700  (40  Stat.  318,  U.  S.  Comp.  St.  §  6309%-a)  imposes  a  tax  upon  the 
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amount  paid  for  admisaion  to  any  entertainment  held  excepting  as  to 
certain  claaaea  of  persona  specifically  named  in  the  aaid  statute,  and 
excepting  that  no  tax  shall  be  levied  on  any  admissions  to  any  enter- 
tainmentSy  all  the  proceeds  of  which  inure  exclusively  to  the  benefit  of 
religious,  education  or  charitable  institutions,  societies  or  organizations, 
or  to  agricultural  associations.  Held,  that  entertainments,  dances  and 
ball  games  given  in  State  tarmoriea  by  members  of  the  organixations  quar- 
tered therein  are  not  within  a  governmental  function,  and  such  organisa- 
tions cannot  be  deemed  to  be  within  any  of  the  exempted  classes  of 
organizations.  The  war  tax  applies  to  ball  games  and  dances  held  in 
State  armories  under  the  auspices  of  the  military  organisations  quartered 
therein. 

Brigadier-General  Charles  W.  Berry,  the  Adjutant-General, 
submitted  an  inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  follows :  "  Does  the  10  per  cent  war  tax  on  admis- 
sions to  places  of  entertainment  apply  to  ball  games  and  dances 
held  in  State  armories  under  the  auspices  of  the  military  organi- 
zations quartered  therein  t " 

Newton,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy. — 
The  Federal  War  Revenue  Act  of  October  3,  1917,  chapter  63, 
section  700  (40  Stat.  318,  U.  S.  Comp.  St.  §  6309y2-a)  provides, 
in  part :  "  From  and  after  the  first  day  of  November,  nineteen 
hundred  and  seventeen,  there  shall  be  levied,  assessed,  collected, 
and  paid  (a)  a  tax  of  1  cent  for  each  10  cents  or  fraction  thereof 
of  the  amount  paid  for  admission  to  any  place,  including  admis- 
sion by  season  ticket  or  subscription,  to  be  paid  by  the  person 
paying  for  such  admission:  Provided,  That  the  tax  on  admis- 
sion of  children  under  twelve  years  of  age  where  an  admission 
charge  for  such  children  is  made  shall  in  every  case  be  1  cent; 
and  (b)  in  the  case  of  persons  (except  bona  fide  employees, 
municipal  officers  on  official  business,  and  children  under  twelve 
years  of  age)  admitted  free  to  any  place  at  a  time  when  and 
under  circumstances  under  which  an  admission  charge  is  made 
to  other  persons  of  the  same  class,  a  tax  of  1  cent  for  each 
10  cents  or  fraction  thereof  of  the  price  so  charged  to  such  other 
persons  for  the  same  or  similar  accommodations,  to  be  paid  by 
the  person  so  admitted;    ♦    ♦    ♦.    No  tax  shall  be  levied  under 


336  State  Department  Hbports 

m 

[Vol.  19]  Attorney -Genoml 

this  title  in  respect  to  any  admissions  all  the  proceeds  of  which 
inure  exclusively  to  the  benefit  of  religious,  educational  or 
charitable  institutions,  societies,  or  organizations,  or  admissions 
to  agricultural  fairs  none  of  the  profits  of  which  are  distributed 
to  stockholders  or  members  of  the  association  conducting  the 
same." 

The  State  is  exempt  from  taxation  at  the  hands  of  the  Federal 
government  only  in  its  governmental  functions,  and  while  the 
maintenance  of  the  militia  and  all  armories  therefor  is  a  govern- 
mental function,  the  giving  of  entertainments,  dances,  and  ball 
games  in  such  armories,  by  the  members  of  the  organizations 
quartered  therein,  is  not  a  governmental  function.  A  dance  or 
ball  game  in  an  armory  is  as  much  subject  to  taxation  by  the 
Federal  government  as  would  be  a  dance  given  by  the  same 
organization  at  a  hotel  or  a  theatrical  entertainment  given  by 
it  at  a  regular  theater.  The  fact  that  the  entertainment  is  held 
in  an  armory  does  not  exempt  it  from  taxation. 

Religious,  educational,  and  charitable  institutions,  societies, 
and  organizations  are  exempted  by  the  statute  from  this  tax, 
but  I  cannot  see  how  a  militia  organization  can  be  deemed  to 
fall  into  any  one  of  these  classes.  Most  of  our  militia  organiza- 
tions have  really  a  double  nature.  They  are,  primarily,  military 
organizations  of  the  State,  and,  secondarily,  social  dubs.  It  is 
in  their  secondary  capacity,  as  social  clubs,  that  they  give  enter- 
tainments and  there  is  no  more  reason  why  they  should  be 
exempted  from  taxation  than  any  other  social  duh. 
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In  the  Matter  of  Construing  the  State  Constitution,  Abticle 
VIII,  Section  10,  and  the  General  Municipal  Law,  Sec- 
tion 77,  as  to  the  Limitations  of  the  Right  of  a  City  to  Pledge 
Its  Credit  under  a  Bond  Issue  for  the  Erection  of  a  Memorial 
Building  for  Certain  Purposes 

(Opinion  dated  February  17,  1919) 

A  dty  cannot  pledge  its  credit  under  a  bond  issue  for  the  purpose  of  erecting 
a  memorial  building  in  which  veterans  will  have  a  permanent  and  absolute 
right  to  the  apportionment  of  rooms  and  accommodations. 

The  city  of  Ithaca  proposes  to  issue  bonds  for  the  erection  of  a  building 
for  three  distinct  purposes:  A.  As  a  city  hall  to  provide  accommodations 
for  branches  of  the  city  government  and  the  preservation  of  records. 

B.  To  provide  quarters  for  the  use  of  the  veterans  of  the  army  and  navy, 

C.  As  a  memorial  building  to  the  veterans  of  the  war,  including  a 
depository  and  museum  for  trophies,  relics  and  other  things  of  interest 
and  historical  value  to  the  general  public.  The  question  herein  involved 
is  as  to  whether  the  two  last  purposes  herein  set  forth  are  in  violation 
of  article  VIII,  section  10,  of  the  State  Constitution,  which  provides  that 
"  no  county,  city,  town  or  village  shall  hereafter  give  any  money  or  prop- 
erty or  loan  its  money  or  credit  to  or  in  aid  of  any  individual,  association 
or  corporation  •  •  •  nor  shall  any  such  county,  city,  town  or 
village  be  allowed  to  incur  any  indebtedness  except  for  county,  dty, 
town  or  village  purposes."  Held,  that  the  bare  terms  of  the  proposition 
would  pledge  the  credit  of  the  city  for  the  acquisition  of  property  to  be 
devoted  almost  in  perpetuity  to  a  private  purpose  in  an  unlawful 
manner.  Also,  held,  that  for  all  practical  purposes  the  question  herein 
is  one  of  draftsmanship  in  so  wording  the  proposition  that  the  issue 
does  not  purport  to  impose  any  binding  obligation  or  trust  on  the  part 
of  the  city  and  in  favor  of  the  veterans.  Once  the  memorial  is  erected, 
and  its  major  part  is  devoted  to  its  legitinmte  civic  purposes,  the  proper 
authorities  could  exercise  their  powers  to  lease  under  the  existing  statute. 
The  proposition  might  reasonably  provide  for  a  building  suited  for  this 
purpose  subject  to  free  disposal  by  the  authorized  officers.  Therefore, 
held,  that  the  purpose  of  erecting  a  city  hall  in  the  form  of  a  memorial 
with  a  public  museum  and  depository  is  constitutional,  but  that  the 
purpose  to  guarantee  private  associations  and  individuals  accommoda- 
tions in  the  building  must  be  modified. 

W.  0.  Kerr,  city  clerk  of  Ithaca,  submitted  inquiries,  together 

with  a  request  for  an  opinion  thereon,  as  follows : 
State  Dkpt.  Kept. —  Vol.  10       22 
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"  The  city  of  Ithaca  proposes  to  issue  bonds  for  the  erection 
of  a  building  for  the  following  purposes: 

"A.  As  a  City  Hall,  providing  offices  and  accommodations  for 
the  transaction  of  the  business  of  all  branches  of  the  city  govern- 
ment and  the  preservation  of  the  city  records. 

"  B.  To  provide  quarters  for  the  use  of  all  veterans  of  the 
Army  and  Navy. 

"  C.  As  a  memorial  building  to  the  veterans  of  the  War, 
including  a  depository  and  museum  for  trophies,  relics  and  other 
things  of  interest  and  historical  value  to  the  general  public. 

"Do  the  purposes  imder  (B)  and  (0)  violate  article  VIII, 
section  10  of  the  State  Constitution  providing.  *No  county, 
city,  town  or  village  shall  hereafter  give  any  money  or  property 
or  loan  its  money  or  credit  to  or  in  aid  of  any  individual,  asso- 
ciation or  corporation  *  *  *  nor  shall  any  such  county, 
city,  town  or  village  be  allowed  to  incur  any  indebtedness  except 
for  county,  city,  town  or  village  purposes      *  *    */  " 

Newton,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy. — 
Such  unlawfulness  as  is  to  be  found  in  the  purposes  stated  under 
the  inquiry  (B)  lies  in  the  form  rather  than  in  the  substance. 
It  is  to  be  assumed  that  the  quarters  for  veterans  are  to  be  pro- 
vided for  associations  like  the  Grand  Army  of  the  Republic  and 
kindred  organizations  for  their  business  and  social  purposes, 
unless  the  phraseology  be  intended  to  include  all  veterans  as  a 
class,  r^ardless  of  their  membership  in  any  association  or  organi- 
zation. In  any  event  an  indebtedness  is  incurred  for  something 
that  is  not  a  city  purpose  and  municipal  property  is  given  to 
individuals  and  associations. 

The  bare  terms  of  the  proposition  would  pledge  the  credit  of 
the  city  for  the  acquisition  of  property  to  be  devoted  almost  in 
perpetuity  to  a  private  purpose  in  a  manner  that  has  been  con- 
demned by  a  court  of  high  authority.  It  was  said  in  Kingman 
V.  City  of  Brockton,  153  Mass.  255,  257,  in  construing  a  similar 
constitutional  provision  applied  to  facts  on  all  fours  with  those 
considered  here:  "  The  Fletcher  Webster  Post  G.  A.  R  No.  13 
is  not  a  public  body,  but  is  an  association  of  individuals.    To  sup- 
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port  and  maintain  such  an  association  cannot  be  deemed  to  be  a 
public  purpose.  If  a  city  or  town  may  be  authorized  to  erect 
a  building  to  be  devoted  in  part  to  the  use  of  such  an  associa- 
tion so  long  as  it  shall  exist  as  an  organization,  it  is  not  easy 
to  see  why  it  may  not  be  authorized  to  erect  one  exclusively  for 
that  purpose,  and  to  provide  the  necessary  furniture  and  indeed 
to  bear  all  the  expenses  of  maintaining  the  association.  If  a 
city  or  town  may  be  authorized  to  give  such  assistance  to  a  body 
of  persons  who  have  been  soldiers  or  sailors  in  the  war,  the  same 
principle  would  seem  to  extend  so  far  as  to  include  those  who 
have  rendered  other  great  and  meritorious  services,  and  thus 
are  entitled  to  public  gratitude,  such,  for  example,  as  societies 
of  disabled  or  past  firemen  or  policemen.  If  once  the  principle 
is  adopted  that  a  city  or  town  may  be  authorized  to  raise  money 
by  taxation  for  conferring  benefits  on  individuals  merely  because 
in  the  past  they  have  rendered  important  and  valuable  services 
for  the  benefit  of  the  general  public,  occasions  will  not  be  want- 
ing which  will  appeal  strongly  to  the  popular  sense  of  gratitude 
or  to  the  popular  emotion;  and  the  interests  and  just  rights  of 
minorities  will  be  in  danger  of  being  disregarded.  If  the  body 
of  persons  to  be  benefited  is  numerous,  the  greater  is  the  influ- 
ence that  may  probably  be  brought  to  bear  to  secure  such  an 
appropriation  of  the  public  money." 

That  the  rule  there  laid  down  is  in  harmony  with  the  trend 
of  opinion  in  New  York,  see  Bush  v.  Board  of  Supervisors, 
169  N*.  Y.  212,  holding  that  money  might  not  be  raised  by 
taxation  to  pay  men  drafted  in  the  Civil  War;  HoUey  v.  City 
of  Mount  Vernon,  141  App.  Div.  823,  that  private  cemeteries 
outside  the  corporate  limits  may  not  be  cared  for  out  of  public 
funds;  Mount  Sinai  Hospital  v.  Hyman,  92  id.  270,  that  grants 
of  land  may  not  be  made  to  a  hospital. 

Yet,  I  am  convinced  that  there  is  nothing  unlawful  in  the 
erection  of  a  city  hall  as  a  memorial,  or  after  its  completion, 
to  grant  by  lease  or  license  the  use  of  a  part  thereof  to  patriotic 
organizations  or  to  veterans  as  a  class.  In  Parsons  v.  Van  Wyck, 
56  App.   Div.    329,   it  was  held   that   the   construction   of  a 
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memorial  was  a  legitimate  city  purpose.  See  also  Baldwin  t. 
Wilbringham,  1  K  E.  Rep.  538;  Shea  v.  Milford,  145  Mass. 
528;  Wheelock  v.  Lowell,  196  id..  224. 

Under  section  77  of  the  General  Municipal  Law  municipali- 
ties may  lease  parts  of  public  buildings  to  veteran  organizations 
not  exceeding  five  years  without  expense  or  at  a  nominal  rent 
Rooms  in  the  Capitol  are  set  aside  for  the  Qrand  Army  of  the 
Republic  under  section  6  of  the  Public  Buildings  Law  and 
armories  may  be  used  by  veteran  organizations  tinder  section 
186  of  the  Military  Law. 

This  distinction  between  granting  the  use  of  buildings  by 
lease  or  license  at  the  option  of  the  city  officers,  and  pledging 
the  credit  of  the  city  or  expending  the  money  of  the  munici- 
pality for  the  purpose  of  creating  a  vested  right  or  trust  on 
behalf  of  the  veteran  organization  in  the  building  itself,  has 
been  recognized  in  the  Massachusetts  case  quoted  from.  It  was 
there  said  at  page  258.  "  It  is  said  that,  if  a  city  has  a  public 
building  already  erected  which  is  larger  than  its  present  needs 
for  municipal  purposes  require,  it  may  allow  portions  of  such 
building  to  be  used  for  other  purposes  for  the  time  being,  either 
for  a  stipulated  rent  or  price,  or  gratuitously;  and,  further,  that 
in  erecting  a  public  building  a  city  need  not  limit  the  size  of  it 
to  actual  existing  needs  but  may  make  a  reasonable  provision 
for  probable  future  wants.  All  this,  within  proper  limits,  is 
true.  Spalding  v.  Lowell,  23  Pick.  71;  French  v.  Quincy,  3 
Allen,  9;  Worden  v.  New  Bedford,  131  Mass.  23.  But  there 
may  be  some  danger  of  extending  this  doctrine  too  far.  Should 
a  question  arise  whether  a  contemplated  building  exceeded  what 
was  allowable  with  reference  to  legitimate  prospective  needs,  such 
question  would  have  to  be  determined  upon  its  own  merits ;  and 
the  good  faith  of  the  transaction,  and  the  soundness  of  the  judg- 
ment shown  in  providing  for  future  wants,  might  have  to  be 
considered.  "No  such  question  has  arisen  heretofore,  or  arises 
now.  In  the  present  ease,  it  is  proposed  to  erect  a  building  with 
the  express  purpose  of  devoting  a  portion  of  it  to  the  use  of  the 
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0,  A.  B.  Post,  not  temporarily,  but  ds  long  as  thai  organization 
may  exist/' 

For  all  practical  purposes  the  question  becomes  one  of  drafts- 
manship in  so  wording  the  proposition  that  the  issue  does  not 
purport  to  impose  any  binding  obligation  or  trust  on  the  part 
of  the  city  and  in  favor  of  the  veterans.  Once  the  memorial  is 
erected  and  its  major  part  devoted  to  its  Intimate  civic  purposes^ 
the  proper  authorities  could  exercise  their  powers  to  lease  under 
the  existing  statute.  The  proposition  might  reasonably  provide 
that  the  plans  contemplate  a  building  suited  for  this  purpose, 
subject  to  free  disposal  by  the  authorized  officers. 

It  is  therefore  my  opinion  that  the  purpose  of  erecting  a  city 
hall  in  the  form  of  a  memorial  with  a  public  museum  and 
depository  is  constitutional,  but  that  the  purpose  to  guarantee 
private  associations  and  individuals  accommodations  in  the 
building  must  be  modified. 


In  the  Matter  of  Construing  the  Military  Law,  Section  223, 
as  to  the  Pay  of  Militiamen  Injured  in  Service  and  as  to 
Disability  Insurance 

(Opinion  dated  February  24,  1919) 

^^^At,  of  A  member  of  the*  New  Tork  Ouard,  injured  in  the  performance  of 
l^twfnUy  ordered  military  duty,  to  receive  pay  from  the  State,  although 
has  received  disability  insurance  from  an  insurance  company. 

The  claimant  herein  is  a  member  of  the  New  York  Guard,  injured 

"hile  performing  lawfully  ordered  military  duty,  which  incapacitated 

Lim  from  pursuing  his  usual  business  or  occupation.    Under  section  223 

*t  the  Military  Law,  the  State  has  provided  a  sort  of  disability  insur- 

kce  in  such  a  case,  granting  to  a  nran  so  injured  his  regular  military 

during  the  period  of  such  temporary  disability,  the  amount  to  be 

being  figured  from  other  provisions  of  the  Military  Law.     In  the 

^^Tesent  case,  the  sum  due  from  the  State  to  the  claimant  was  less  than 

^^180,  but  he  received  $180  from  an  insurance  company  as  disability 

^^isurance  under  a  policy  carried  by  him  in  that  company.     Held,  that 

"^^e  payment  by  the  insurance  company  was  a  matter  between  that  com- 

X^any  and  the  claimant   alone,  to  which  the   State  was   completely   a 

^^ranger,  and  that  the  State  was  not  entitled  to  refer  to  it   at  alL 

^he  daim  herein  should  be  allowed. 
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Charles  W.  Beny,  the  Adjutant-General,  submitted  an 
inquiry,  together  with  the  request  for  an  opinion  thereon,  as 
follows : 

"The  claimant,  a  member  of  the  New  York  Guard,  was 
injured  while  performing  lawfully  ordered  military  duty  which 
temporarily  incapacitated  him  from  pursuing  his  usual  business 
or  occupation.  The  amoimt  of  pay  that  he  would  be  entitled 
to  receive  under  section  223  was  less  than  $180.  He  received 
$180  from  an  insurance  company  as  disability  insurance  under 
a  policy  he  carried  in  that  company.  Should  the  fact  that  he 
received  insurance  moneys  preclude  him  from  receiving  also  the 
pay  imder  section  223  ?  " 

Newton,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy. — 
If  the  State  had  been  paying  the  premium  upon  the  soldier's 
insurance  policy  during  all  the  time  he  was  a  member  of  the 
militia,  it  might  be  in  a  position  to  claim  advantage  of  the  fact 
that  he  carried  such  a  policy,  but  since  this  policy  was  a  matter 
between  himself  and  the  insurance  company,  to  which  the  State 
was  completely  a  stranger,  I  do  not  consider  the  State  entitled  to 
refer  to  it  at  all.  The  State  has  provided  a  sort  of  disability 
insurance  under  section  223  of  the  Military  Law,  which  grants 
to  a  man  temporarily  disabled  while  in  active  service,  his  regular 
military  pay  during  the  period  of  such  temporary  disability. 
The  rates  of  pay  are  fixed  elsewhere  in  the  Military  Law,  and 
the  amount  of  pay  to  which  a  man  is  entitled  is  computable  by 
multiplying  the  rate  of  pay  by  the  number  of  days  of  disability. 
The  question  of  whether  a  man  needed  the  money  does  not  enter 
into  it.  He  might  be  a  millionaire ;  he  might  have  a  rich  father- 
in-law  who  would  take  care  of  him  during  his  disability  and 
furnish  him  with  pocket  money  in  excess  of  his  military  pay, 
or  the  citizens  of  his  community  might  subscribe  to  a  fund  to 
reward  him  for  his  patriotism.  But  none  of  these  things  would 
affect  his  legal  title  to  that  pay;  neither  should  the  fact  that  he 
was  farseeing  enough  to  carry  accident  insurance. 

A  man  may  carry  disability  policies  in  several  insurance  com- 
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paniea.  In  effect  this  man  had  one  policy  with  the  State  under 
section  223,  and  one  with  the  casualty  company,  under  a  written 
agreement  by  which  he  paid  premiums  in  consideration  of  the 
insurance.  The  insurance  company  agreed  to  pay  the  claimant 
if  he  were  injured.  The  State  also  agreed  to  pay  if  he  were 
injured.  The  State  has  no  more  right  to  claim  that  the  insur- 
ance company's  payment  to  the  injured  man  relieved  it  of 
liability  to  him  than  would  the  insurance  company  have  to  claim 
that  it  was  relieved  by  the  fact  that  the  State  was  under  obliga- 
tion to  pay  him  during  his  disability. 

The  man's  claim  should  certainly  be  allowed. 


In  the  Matter  of  Construing  the  Public  Officbbs  Law,  Sec- 
tions 3  and  5,  as  to  Extending  the  Existence  of  a  Legislative 
Committee  Beyond  the  Time  Fixed  for  a  Report 

(Opinion  dated  February  25,  1919) 

A  legislative  committee  created  by  joint  resolution  of  the  Senate  and  Assem- 
bly may  have  its  existence  prolonged  by  similar  joint  resolution  even 
after  the  time  fixed  for  the  committee's  report  —  on  ceasing  to  be  a 
member  of  the  Legislature^  however,  one  ceasfcs  to  be  a  member  of  any 
legislatiye  committee. 

The  Legislature  in  1918  by  joint  resolution  appointed  a  connnittee, 
consisting  of  two  Senators  and  three  Members  of  Assembly,  to  investi- 
gate a  State  institution  at  Farmingdale  and  to  report.  The  time  fixed 
for  the  report  has  passed,  and  the  question  now  is  as  to  whether  the 
legislature  may  extend  the  life  of  the  committee,  and  as  to  what  is  the 
status  of  a  member  of  a  committee  who  has  ceased  to  be  a  member  of 
the  Legislature.  Heldy  that  beyond  question  the  Legislature  may  extend 
the  existence  of  the  committee  and  fix  a  new  date  for  its  report.  The 
Legislature  could  by  joint  resolution  create  a  new  committee  for  the 
aame  purpose,  and  provide  that  its  personnel  should  include  those 
members  of  the  old  committee  still  in  the  Legislature.  This  would 
have  exactly  the  same  effect  as  continuing  the  present  committee. 
A  member  of  a  l^islative  committee  who  has  ceased  to  be  a  member 
of  the  Legislature  itself  cannot  continue  to  act  as  a  member  of  such  a 
committee  except  for  the  purpose  of  reporting  past  action.  The  com- 
mittee is  a  conunittee  of  the  Legislature;  not  a  committee  of  persons 
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who  were  once  memberB  of  the  Legislature.  The  committee  itself  has 
not  ceased  to  exist  should  the  Legislature  choose  to  extend  the  time 
in  which  to  investigate  and  report,  but  those  members  of  it  who  have 
ceased  to  be  members  of  the  Legislature  have  ceased  to  be  members  of 
the  committee,  and  successors  should  be  appointed  for  them  should  the 
Legislature  extend  the  time  to  investigate  and  report. 

Hon.  Thaddeus  C.  Sweet,  Speaker,  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as  follows: 

"  The  Legislature  last  year  adopted  a  joint  resolution  for  the 
appointment  of  a  committee,  consisting  of  two  members  of  the 
Senate  and  three  members  of  the  Assembly,  to  investigate  the 
State  School  of  Agriculture  at  Farmingdale,  and  to  report.  The 
time  fixed  for  the  report  has  passed.  May  the  Legislature  extend 
the  life  of  the  committee?  What  is  the  status  of  members 
appointed  on  the  committee,  who  have  ecased  to  be  members  of 
the  Legislature  ? " 

Newton,  Attorney-General. —  There  is  no  question  that  the 
Legislature  has  power  to  extend  the  existence  of  the  conmiittee 
and  fix  a  new  date  for  a  report.  This  has  been  the  practice  with 
respect  to  legislative  committees  as  long  as  they  have  been 
empowered  to  make  investigations  outside  of  the  r^ular  legis- 
lative term.  There  is  not  the  slightest  question  that  the  Legis- 
lature could,  by  joint  resolution,  create  a  new  committee  for  the 
same  purpose,  and  provide  that  its  personnel  should  include  those 
members  of  the  old  committee  still  in  the  Legislature.  This 
would  have  exactly  the  same  effect  as  continuing  the  present  com- 
mittee. The  mere  fact  that  the  committee  has  permitted  the 
time  fixed  for  its  report  to  pass,  without  making  a  report,  does 
not  finally  terminate  the  existence  of  that  committee,  if  the 
Legislature  should  see  fit  to  extend  it,  and  if  it  should  now  sub- 
mit a  report,  the  Legislature  would  undoubtedly  have  power  to 
receive  it,  even  though  tardy,  if  it  should  see  fit 

Except  for  the  purpose  of  reporting  past  action,  I  do  not  see 
how  a  member  of  a  legislative  committee  can  continue  to  act  as 
such  after  he  ceases  to  be  a  member  of  the  Legislature.  The 
committee  is  a  committee  of  the  Legislature;  not  a  committee  of 
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persona  who  were  once  members  of  the  Legislature.  We  have  an 
analogy  in  the  Public  Offixjers  Law,  where  section  3  provides 
that:  "  No  person  shall  be  capable  of  holding  a. civil  office  who 
shall  not,  at  the  time  he  shall  be  chosen  thereto,  be  *  *  *  a 
resident  of  the  state,  and  if  it  be  a  local  office,  a  resident  of  the 
political  subdivision    *    *    */* 

Under  this  section  it  has  been  held  that  an  officer  ceasing  to 
be  a  resident  vacates  his  office.  Similarly,  it  would  seem  that 
when  a  resolution  provides  for  the  appointment  of  members  of 
the  legislative  body,  appointees  ceasing  to  be  such  members 
should  cease  to  be  appointees.  Of  course,  the  Legislature  has 
power  to  create  commissions  of  persons  who  may  or  may  not  be 
members  of  the  Senate  or  Assembly,  but  there  is  no  indication 
in  the  present  case  that  there  was  any  such  intention  on  the  part 
of  the  Legislature.  What  was  created  here  was  a  typical  com- 
mittee of  the  Legislature,  to  be  appointed  from  among  its  mem- 
bers, and  I  cannot  see  how  one  can  be  a  member  of  a  committee 
of  the  Legislature  when  he  is  not  a  member  of  the  Legislature. 

Section  5  of  the  Public  Officers  Law  provides  for  the  holding 
over  of  officers  after  the  expiration  of  their  terms,  but  I  do  not 
consider  it  applicable  to  the  situation  of  the  members  of  this 
committee,  whose  terms  as  Senators  and  Assemblymen  have 
expired.  Section  5,  by  its  own  terms,  does  not  apply  to  con- 
stitutional officers,  and  does  not  extend  the  terms  of  members  of 
the  Legislature.  Membership  upon  the  committee  terminated 
not  by  expiration  of  time,  in  which  case  a  hold-over  might  have 
been  possible,  but  by  reason  of  the  fact  that  the  officers  ceased 
to  be  eligible  for  the  office,  a  situation  in  which  section  5  will  not 
bring  about  a  hold-over. 

In  short,  I  conclude  that  the  committee  has  not  ceased  to 
exist,  should  the  Legislature  choose  to  extend  its  time  in  which 
to  investigate  and  report,  but  that  those  members  who  have 
ceased  to  be  members  of  the  Legislature  have  ceased  to  be  mem- 
bers of  the  committee,  and  successors  should  be  appointed  for 
them,  should  the  Legislature  extend  the  time  to  investigate  and 
report. 
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In  the  Matter  of  Construing  Section  62  of  the  Chabteb  of 
the  City  op  Oneida,  Said  Charter  being  Chapter  648  of  the 
Laws  of  1911,  in  Relation  to  Designating  a  Certain  Newspaper 
as  OflScial  Representative  of  the  Republican  Party 

(Opinion  dated  February  25,  1919) 

Restrictions  upon  the  common  council  of  Oneida  under  the  charter  of  that 
dty  as  to  designation  by  it  of  official  newspapers  of  the  said  dty. 

The  city  charter  of  Oneida,  section  52,  provides,  among  other  things, 
for  the  designation  by  the  common  council  of  two  newspapers  there  pub- 
lished to  be  the  official  newspapers  of  the  city,  one  of  the  said  papers 
representing  the  political  party  polling  the  largest  number  of  votes  at 
the  preceding  general  election,  and  the  other  representing  the  political 
party  polling  the  next  largest  number  of  votes  at  such  election.  In 
January,  1918,  on  the  vote  for  the  official  newspapers,  the  only  two 
Republican  members  of  the  said  common  council  designated  the  Oneida 
Post  as  one  of  the  official  newspapers  of  the  city  as  representative  of 
the  Republican  party,  but  in  January,  1919,  one  of  the  Republican 
members  designated  the  Oneida  Dispatch  as  one  of  such  official  news- 
papers. This  resolution  was  seconded  by  a  Democrat,  and  the  vote 
thereon  was  carried  by  the  vote  of  the  Republican  offering  the  resolution, 
and  of  all  the  Democratic  members  of  the  council,  against  the  protest, 
objection  and  vote  of  the  other  Republican  member.  The  Legislature 
evidently  intended  to  allow  the  members  of  the  two  political  parties 
in  the  city  of  Oneida  polling  the  largest  and  next  largest  number  of 
votes  at  the  preceding  general  election  the  absolute  right  to  designate 
the  papers  of  their  political  faith  as  the  official  newspapers  of  the  oity. 
In  the  present  case,  the  Democratic  members  had  no  right  to  participate 
in  the  selection  of  a  newspaper  to  represent  the  Republican  party,  except 
the  right  of  ratifying  or  disapproving  the  designation  of  the  paper 
selected  by  the  Republican  members,  and  the  designation  of  the  Oneida 
Dispatch  was  improper,  illegal  and  is  a  mere  nullity,  and  the  Oneidii 
Post  will  continue  to  be  one  of  the  official  newspapers  of  the  dty  until 
another  paper  is  validly  designated  by  the  members  of  the  Republican 
party  in  the  common  council. 

Hugh  Parker,  Esq.,  of  Oneida,  N.  Y.,  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as  follows : 

"  There  being  only  two  Republican  members  of  the  common 
council  in  the  city  of  Oneida,  N.  Y.,  can  one  of  such  Republican 
members,  acting  with  the  Democratic  members,  against  the  protest 
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and  objection  of  the  other  Republican  member,  make  a  proper 
or  legal  designation  of  a  newspaper  as  representative  of  the 
Eopublican  party ;  and  if  the  two  Republican  members  are  unable 
to  agree  uix)n  a  designation,  will  the  newspaper  which  was  prop- 
erly designated  the  year  before  by  the  Republican  members  of 
such  council  continue  to  be  the  official  newspaper  representing 
the  Republican  party  until  a  proper  designation  is  made  ?  " 

Newton,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy. — 
I  am  informed  that  in  January,  1918,  the  only  two  Republican 
members  of  the  board  of  common  council  of  the  city  of  Oneida 
designated  The  Oneida  Post  as  one  of  the  official  newspapers  of 
the  city  as  representative  of  the  Republican  party  and  that  in 
January,  1919,  a  resolution  was  oflFered  by  one  of  the  Republican 
members  to  designate  The  Oneida  Dispatch  as  one  of  the  official 
newspapers  of  the  city;  that  such  resolution  was  seconded  by  a 
Democrat  and  put  to  vote,  and  was  carried  by  the  united  votes 
of  the  Republican  offering  the  resolution  and  all  the  Democratic 
members  of  the  council,  against  the  protest,  objection  and  vote 
of  the  other  Republican  member ;  that  the  resolution  was  declared 
carried  by  the  Democratic  mayor,  in  spite  of  the  opposition  and 
protest  of  the  other  Republican  member,  and  the  question  now 
arises  whether  such  last  designation  constituted  a  proper  and 
legal  designation  of  The  Oneida  Dispatch  as  one  of  the  official 
newspapers  of  the  city. 

It  is  provided  by  section  62  of  the  city  charter  of  Oneida,  in 
part,  as  follows: 

"  §  62.  Official  newspapers. —  The  common  council  shall  at 
the  first  meeting  in  each  official  year,  or  as  soon  thereafter  as 
practicable,  fix  and  determine  the  legal  fee  per  folio  or  otherwise, 
at  which  notices,  by-laws,  rules,  ordinances  and  regulations,  and 
such  reports  and  other  matters  as  the  common  council  may  direct, 
are  to  be  published  in  the  official  newspapers  of  the  city,  and 
thereupon  shall  designate  two  newspapers  published  in  said  city, 
one  of  which  newspapers  shall  represent  the  political  party  polling 
the  largest  number  of  votes  at  the  last  preceding  creneral  election, 
and  the  other  official  newspaper  so  designated  shall  represent  the 
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political  party  polling  the  next  largest  number  of  votes  at  the 
last  preceding  general  election,  and  such  designation  of  said 
official  newspaper  shall  be  made  by  members  of  the  oommon 
council  representing  each  of  said  political  parties  respectively, 
in  which  newspapers  all  such  matters  as  aforesaid  specified  shall 
be  published  at  the  fees  so  prescribed.  The  newspapers  so  desig- 
nated shall  be  the  official  newspapers  of  the  city  for  the  ensuing 
official  year  for  the  purposes  aforesaid  and  until  the  next  annual 
designation,  provided  said  newspapers  shall  agree  with  said  com- 
mon council  to  make  the  aforesaid  publications  at  the  fees  pre- 
scribed by  the  common  council.  ♦  ♦  *  '* 

It  is  apparent  that  the  Legislature  intended  to  allow  the  mem- 
bers of  the  two  political  parties  polling  the  largest  and  next  to 
the  largest  number  of  votes  at  the  preceding  general  election  the 
absolute  right  to  designate  the  papers  of  their  political  faith  as 
the  official  papers  of  the  city.  The  words  "  such  designation  of 
said  official  newspapers  shall  be  made  by  members  of  the  common 
council  representing  each  of  said  political  parties  respectively," 
plainly  grants  to  the  respective  members  of  such  political  party 
the  right  to  designate  the  official  newspaper  to  represent  their 
party,  without  dictation  from  or  consultation  with  the  members 
of  the  other  party,  and  the  only  authority  which  was  vested  in  the 
Democratic  members  of  the  board  was  to  ratify  and  confirm  or 
disapprove  of  the  designation  made  by  the  Republican  members. 
The  Democratic  members  had  no  right  to  participate  in  the  selec- 
tion of  a  newspaper  to  represent  the  Republican  party,  or  to  have 
any  voice  whatever  in  such  selection  except  in  the  way  of  ratifi- 
cation or  disapproval  of  the  designation  of  the  paper  selected  by 
the  Republican  members.  The  designation  of  a  paper  by  one 
member  of  the  Republican  party  in  combination  with  the  Demo- 
cratic members  of  the  common  council,  in  opposition  to  the  wishes 
of  the  other  member  of  the  Republican  party,  and  against  his 
protest,  was  a  mere  nullity,  and  did  not  amount  to  a  l^al  designa- 
tion of  the  newspaper  which  was  attempted  to  be  selected  in  that 
wav. 

It  is  unfortunate  that  there  was .  disagreement  between  the 
two  Republican  members  of  the  common  council.    It  appears  that 
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there  was  a  tie  upon  the  selection  of  a  newspaper  to  represent 
their  party,  but  as  long  as  such  tie  continued  there  could  be  no 
new  designation  made  either  with  or  without  the  aid  of  the 
Democratic  members  of  the  board. 

To  make  a  valid  designation  of  a  newspaper,  it  required  some 
afiSrmatiye  action  on  the  part  of  all  or  a  majority  of  the  members 
of  the  party  whose  duty  and  privilege  it  was  to  select  the  news- 
paper to  represent  their  party.  It  is  a  well-settled  principle  of 
parliamentary  practice  that  a  tie  vote  is  not  effective  for  any  pup- 
pose,  and  if  the  two  Republican  members  tied  upon  the  selection 
of  a  newspaper,  there  could  be  no  valid  selection  of  a  paper  to 
represent  such  party  until  the  tie  was  broken  in  some  way. 
Until  a  valid  designation  was  made,  the  newspaper  which  had 
been  selected  the  year  previous  by  the  Republican  members  of  the 
common  council  would  continue  to  be  the  official  newspaper  of 
that  party  for  the  city,  as  the  statute  reads  that  the  newspaper  so 
designated  shall  be  the  official  newspaper  until  the  next  annual 
designation.  This  does  not  mean  some  invalid  designation;  it 
does  not  mean  a  designation  brought  about  by  one-half  of  the 
members  of  one  political  party  in  coalition  with  the  members  of 
the  other  party ;  neither  does  it  mean  that  upon  a  tie  vote  of  the 
membership  of  one  party  that  the  designation  can  be  made  by  the 
members  of  the  other  party.  It  does  mean  until  a  valid  designa- 
tion has  been  made  by  the  members  of  the  party  whose  duty 
and  privil^e  it  is  to  select  a  newspaper  as  representing  such 
party. 

The  provisions  relating  to  a  designation  of  official  newspapers 
in  the  charter  ate  somewhat  differently  phrased  than  the  provi- 
sions of  section  20  of  the  County  Law  relating  to  the  publication 
of  the  Session  Laws  and  concurrent  resolutions  but  the  general 
purposes  sought  to  be  obtained  are  about  the  same.  It  has  been 
held  that  the  designation  of  a  newspaper  made  otherwise  than  as 
directed  by  law  shall  be  void.  Matter  of  Ford,  87  N".  Y.  Supp. 
407;affd.,  178K  Y.  616. 

A  newspaper  which  has  not  been  designated  pursuant  to  statute 
18  not  entitled  to  a  writ  of  mandamus  to  compel  payment  for  the 
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publication.     People  ex  rel.  Gurnsey  v.  Somers,  153  App.  Div. 
623;afiFd.,  208N.  Y.  621, 

A  somewhat  analogous  provision  exists  in  the  Election  Law  for 
the  selection  of  commissioners  of  election  in  the  various  counties. 
Art.  VII.  It  is  provided  therein  that  the  board  of  supervisors 
shall  appoint  one  commissioner  from  each  of  the  dominant  parties 
and  that  such  appointments  shall  be  made  upon  the  recommenda- 
tion of  the  chairman  of  the  respective  county  committees.  It  has 
been  held  that  while  the  board  of  supervisors  has  the  authority  to 
approve  or  reject  the  nominations  made  by  the  chairman  of  a 
county  committee,  it  is  limited  to  names  presented  by  the  chair- 
man of  the  respective  committees.  People  ex  rel.  Woods  v.  Flynn, 
81  Misc.  Eep.  279 ;  Matter  of  Kane  v.  Gaynor,  144  App.  Div. 
196 ;  dissenting  opinion  by  Burr  at  page  206 ;  aflfd.,  on  dissenting 
opinion  of  Burr,  J.,  by  Court  of  Appeals,  202  N.  Y.  615 ;  Wood- 
bury, Attorney  General,  Nov.  2-6,  1915,  upon  application  of 
Louis  J.  Chesner  to  commence  action. 

It  was  held  by  Attorney-General  Carmody,  Report  of  1912, 
page  562,  that  if  the  chairman  of  a  party  county  committee  and 
the  members  of  such  committee  are  unable  to  agree  upon  a  person 
to  be  recommended  for  appointment  by  the  board  of  supervisors, 
no  recommendation  can  be  properly  made.  In  the  Election  Law 
it  is  provided  that  the  designation  is  made  upon  the  recommenda- 
tion of  the  chairman  of  the  committee  and  nothing  is  said  about 
tlie  participation  of  the  other  members  of  the  committee.  If 
the  Carmody  opinion  is  good  law  as  to  selection  of  an  election 
commissioner,  there  is  much  more  force  in  holding  that  if  the 
members  of  the  common  council  of  the  city  of  Oneida,  represent- 
ing cither  of  the  dominant  political  parties,  are  unable  to  agree 
upon  the  selection  of  an  official  newspaper  to  represent  their 
party,  no  proper  recommendation  could  be  made,  for  it  is  specifi- 
cally provided  in  the  charter  that  the  designation  shall  be  made 
by  "the  members  of  the  common  council  representing  each  of 
said  political  parties  respectively."  It  follows  that  if  the  members 
of  either  party  are  unable  to  agree  by  a  majority  vote,  no  proper 
designation  can  be  made.  ^ 

The  purpose  and  intent  of  the  Legislature  in  the  enactment  of: 
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section  52  of  the  charter  is  pl^in  and  obvious.  It  was  to  provide 
for  bi-partisan  representation  in  the  selection  of  the  official  news- 
papers of  the  city,  and  to  give  to  the  members  of  each  of  the 
dominant  parties,  the  right  and  privilege  to  select  the  newspaper 
that  should  represent  their  respective  parties.  If  this  purpose 
can  be  thwarted  by  connivance  between  a  part  of  the  members  of 
one  party  with  the  members  of  the  other  party  it  would  defeat 
the  very  purposes  of  the  act  and  completely  nullify  the  intent  of 
the  L^islature  and  at  the  same  time  permit  an  unfair  advantage 
to  be  taken  of  those  members  who  would  not  participate  in  such 
a  scheme. 

The  standing,  Republicanism  and  representative  character  of 
the  Dispatch  may  be  of  as  high  order,  and  it  may  be  as  loyal  to 
the  principles  of  the  Republican  party  as  the  Post,  but  the  fact 
remains  that  it  (The  Dispatch)  was  not  designated  in  a  proper 
and  legal  manner  and  should  not  be  allowed  to  profit  by  an  illegal 
or  improper  designation  to  the  exclusion  of  the  Post  which  holds 
a  valid  designation  until  some  legal  designation  is  made. 

I  am  very  clearly  of  the  opinion  that  the  attempted  designation 
of  The  Oneida  Dispatch  by  one  Republican  acting  in  connection 
with  the  Democratic  members  of  the  board,  was  a  mere  nullity 
and  was  an  improper  and  illegal  designation.  I  am  equally  clear 
that  until  some  paper  is  properly  and  legally  designated  by  all  or 
a  majority  of  the  Republican  members  of  the  board  of  common 
council  of  the  city  of  Oneida,  as  the  official  newspaper  to  represent 
Bttch  party,  the  newspaper  designated  in  1918  as  the  official  news- 
paper of  the  Republican  party,  viz.:  The  Oneida  Post,  will 
remain  such  official  newspaper  representinc:  the  Republican  party 
and  inasmuch  as  there  are  only  two  Republican  members,  I  am 
unable  to  see  how  any  paper  can  be  properly  designated  until 
such  two  members  can  agree  upon  a  paper. 


••.•*.     V.        ^ 


:  ^     ■■■ 


I 
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In  the  Matter  of  Construing  the  Militaey  Law,  Section  77,  as 
to  the  Status  of  Officers  of  the  National  Guard  on  Discharge 
from  the  United  States  Army 

(Opinion  dated  February  25,  1911>) 

Officers  of  the  National  Guard  up  to  and  including  the  rank  of  colonel  drafted 
into  the  army  thereby  cease  to  be  members  of  the  National  Guard  —  the 
status  of  National  Guard  officers  of  a  rank  higher  than  colonel  is  that 
of  officers  on  the  reserve  list. 

The  members  of  the  National  Guard,  whether  enlisted  men  or  officers, 
up  to  and  including  the  rank  of  colonel,  were  drafted  into  the  United 
States  army,  and  under  the  Federal  law,  by  a  Presidential  order  of 
August  5,  1917,  officers  of  the  National  Guard  of  higher  rank  than  col- 
onel were  not  drafted,  but  became  reserve  officers  of  the  National  Guard. 
By  the  discharge  froxh  the  army  enlisted  men  and  officers  up  to  the 
rank  of  colonel  were  not  restored  to  any  connection  with  the  National 
Guard,  as  they  were  discharged  from  the  State  service  by  being  drafted 
into  that  of  the  nation.  The  general  officers  were  not  drafted.  The 
President  could  not  issue  to  them  commissions  in  the  army  equivalent 
to  those  held  in  the  National  Guard,  the  Presidential  appointment 
being  subject  to  Senate  confirmation.  Under  these  circumstances  such 
officers  were  offered  army  commissions  which  they  might  accept  or 
decline.  Under  section  77  of  the  Military  Law,  as  amended  by  the 
Laws  of  1917,  chapter  644,  such  officers  went  on  the  reserve  list  for  com- 
missioned officers  immediately  upon  accepting  army  commissions.  Upon 
their  discharge  from  the  army  they  may  be  restored  to  the  active  list 
of  the  State  by  the  Governor,  but  not  by  their  own  act.  Attention  called 
to  the  opinion  by  Lewis,  Attorney-General,  in  the  case  of  Major-General 
O'Ryan,  to  the  effect  that  everything  in  that  opinion  given  to  the  Gov* 
ernor  in  August,  1917,  applies  equally  to  all  general  officers  of  the  New 
York  National  Guard  who  were  commissioned  in  the  United  States  army. 

Charles  W.  Berry,  the  Adjutant-General,  submitted  an 
inquiry,  together  with  a  request  for  an  opinion  thereon,  as  to 
what  will  be  the  status  of  National  Guard  officers  with  respect 
to  the  State  service  upon  their  discharge  from  the  Federal 
service. 

Newton,  Attorney-General. —  The  enlisted  men  and  all 
officers  up  to  and  including  the  rank  of  colonel  were  drafted  into 
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the  United  States  army  under  the  National  Defense  Act  and 
the  Draft  Act,  by  an  order  of  the  President  eflFective  August  5, 
1917.  General  officers  were  not  drafted.  The  generally  under- 
stood reason  for  this  was  that  the  President  had  power  to  issue 
commissions  in  the  United  States  Army,  not  higher  than  that 
of  colonel,  to  National  Guard  officers,  but  commissions  of  general 
officers  had  to  be  approved  by  the  Senate.  The  President  drafted 
the  lieutenants,  captains,  majors  and  colonels  of  the  National 
Guard,  and  gave  them  similar  commissions  in  the  army.  But  he 
could  not  be  sure  of  giving  to  general  officers  commissions  in  the 
army  equivalent  to  those  they  held  in  the  National  Guard.  The 
Senate  might  have  refused  confirmation.  So  the  President  did 
not  draft  the  general  officers,  but  with  the  consent  of  the  Senate 
in  each  case,  offered  them  commissions  in  the  army,  which  they 
might  accept  or  decline. 

Section  111  of  the  National  Defence  Act  provides  that  when 
members  of  the  National  Guard  are  drafted  into  the  army,  they 
'^  stand  discharged  from  the  militia."  Under  this  the  enlisted 
men  and  officers  up  to  colonel,  who  were  drafted  stood  discharged 
from  the  National  Guard.  Their  contracts  of  enlistment,  their 
commissions,  were  terminated,  as  far  as  concerns  any  relation 
between  them  and  the  State,  The  Legislature  may  provide  for 
their  voluntary  reinstatement,  but  it  cannot  force  them  back 
into  the  National  Guard  without  their  consent,  nor  can  they 
demand  reinstatement  without  the  consent  of  the  State.  The 
divorce  is  complete  and  there  can  be  no  remarriage  without  the 
consent  of  both  parties.  I  understand  that  the  Judge  Advocate- 
General  of  the  United  States  rendered  an  opinion  to  this  effect 
in  December,  1918.    I  do  not  see  how  he  could  hold  otherwise. 

With  the  general  officers  it  was  different.  They  were  not 
drafted  and  did  not  "  stand  discharged  from  the  militia."  They 
did  not  even  vacate  their  State  commissions  by  accepting  com- 
missions in  the  army.  But  their  commands  in  the  State  service 
had  been  taken  from  under  them.  Their  organizations  had  been 
effectually   disbanded   by   the  discharge   of   every   man.      This 

rendered  these  officers  surplus  under  section  77  of  the  Military 
Seats  I>Err.  Rxft.-- Vol.  19       23 
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Law  (aa  amended  by  Laws  of  1917,  chap.  644),  and  they  auto- 
matically went  on  the  reserve  list  for  commissioned  officers. 
They  may  be  restored  to  the  active  list  by  the  Governor  but  not 
by  their  own  act. 

Attomey-Gteneral  Lewis  wrote  an  elaborate  opinion  to  the 
Governor  in  August,  1917,  upon  the  status  of  Major-General 
O'Ryan,  of  which  the  forgoing  paragraph  is  a  summary,  but 
everything  said  by  him  with  respect  to  the  Major^eneral  applies 
equally  to  all  general  officers  of  the  New  York  National  Guard 
who  were  commissioned  in  the  United  States  Army.  See 
opinions  Attorney-General,  1917,  p.  303 ;  13  State  Dept.  Rep.  440. 


In  the  Matter  of  Construing  the  Tax  Law,  Article  XI,  Sectiox 
2'53,  in  Regard  to  Certain  Life  Insurance  Premiums  Being 
Part  of  the  Principal  on  Which  the  Tax  under  Such  Section 
Is  Computed 

(Opinion  dated  March  8,  1919) 

When  premiums  paid  upon  an  insurance  poUcy  become  part  of  the  principal 
obligation  secured  by  mortgage  the  mortgage  comes  within  the  class  pro- 
vided for  in  section  256  of  the  Tax  Law. 

Where  a  mortgage  aecurea  the  repaymenit  of  a  sum  of  money  loaned 
by  an  ineuranoe  company,  upon  what  Ls  termed  a  "  home  purch:ise  '' 
plan,  in  instalments,  and  also  secures  the  payment  of  premiums  on  a 
policy  of  life  inmirance  which  is  not  issued  exclusively  as  additional 
collateral  to  the  loan,  these  premiums  are  part  of  the  *'  principal  debt  or 
obligation  "  upon  which  the  tax  under  Tax  Law,  section  253,  is  computed. 
Where  the  maximum  total  of  such  premiums  which  under  any  con- 
tingency may  become  secured  by  the  mortgage  is  not  determinable  from 
the  terms  of  the  mortgage,  the  mortgagee  should  be  permitted  to  file  a 
statement  under  sfeotion  256  of  the  Tax  Law  and  pay  tax  accordingly. 

The  State  Tax  Commission  submitted  an  inquiry,  based  upon 
the  following  statement  of  facts,  together  with  a  request  for  an 
opinion  thereon: 

The  Equitable  Life  Assurance  Society  has  established  a  prac- 
tice of  lending  money  upon  what  it  calls  a  "  home  purchase  " 
plan.    The  borrower  mortgages  his  land  to  secure  the  loan  and 
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the  company  writes  a  policy  upon  his  life,  an  assignment  of  which 
it  takes  as  additional  collateral  security  for  the  loan.  The  mort- 
gage secures,  in  addition  to  the  amount  loaned  and  interest,  the 
premiums  upon  the  insurance  policy  which  accrue  until  all  the 
principal  has  been  repaid  with  interest.  If  the  insured  dies 
before  repayment  of  the  loan  is  complete,  the  company  deducts 
the  balance  from  the  face  of  the  policy,  pays  the  residue  of  the 
policy  to  the  beneficiary,  and  leaves  the  land  free.  If  the  insured 
Burvives  and  pays  off  the  loan  with  interest,  the  company  cancels 
the  assignment,  and  delivers  to  him  a  live  and  unencumbered 
policy  of  insurance,  with  a  number  of  premiums  paid,  and  having 
loan  and  surrender  values.  If  the  insured  makes  default  in  any 
of  the  stated  payments  (which  include  a  fraction  of  the  principal, 
interest,  and  the  insurance  premiums)  the  mortgage  is  foreclosed 
and  the  policy  cancelled,  and  the  company  reimburses  itself  for 
the  balance  of  the  loan,  interest  accrued,  and  insurance  premiums 
which  have  come  due. 

"  When  such  a  mortgage  is  recorded,  upon  what  amount  should 
the  tax  imposed  by  Article  XI  of  the  Tax  Law  be  computed? " 

Newton,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy.^ 
In  an  opinion  addressed  to  the  State  Tax  Commission,  dated 
February  6,  1919  (19  State  Dept.  Rep.  320),  I  considered  the 
definition  and  construction  of  the  phrase  "  principal  debt  or  obli- 
gation" as  used  in  section  253  of  the  Tax  Law.  This  was  in  con- 
nection with  mortgages  to  savings  and  loan  associations  in  which, 
in  addition  to  principal  and  interest,  the  loan  secured  premiums, 
dues,  fines,  etc.  I  held  that  the  premiums  in  those  cases  were  an 
incident  of  the  transaction  and  were  not  taxable  as  principal. 
The  transactions  between  savings  and  loan  associations  and  their 
members  are  closely  regulated  by  the  Banking  Law.  Loans  can 
only  be  made  to  members,  and  only  upon  mortgages  which  pecure 
premiums  in  addition  to  the  amount  of  the  loan. 

In  the  case  presented  now,  however,  the  situation  is  different. 
The  insurance  company,  though  not  required  by  law  to  do  so, 
makes  the  applicant  for  a  loan  of  this  type  give  a  mortgage  and 
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also  take  out  a  policy  of  insurance.  The  insurance  remains  in 
existence  after  the  mortgage  is  paid  off.  The  system  may  be 
regarded  as  a  scheme  for  selling  insurance  as  much  as  a  method 
of  placing  the  moneys  of  the  company  at  interest.  The  fact  that 
an  assignment  of  the  insurance  is  taken  by  the  company  as  addi- 
tional collateral  to  secure  the  loan  does  not  make  the  policy  any 
the  less  a  regular  life  insurance  transaction,  wherein  the  policy- 
holder agrees  to  pay  certain  premiums  and  the  insurance  com- 
pany agrees  to  pay  a  stated  sum  upon  his  death,  if  the  premiums 
have  been  kept  up.  If  a  mortgage  should  be  given  by  the 
insured  to  guarantee  the  payment  of  the  premiums,  those  pre- 
miums would  be  the  principal  debt  or  obligation.  It  does  not 
seem  to  me  that  the  fact  that  there  is  another  and  completely 
independent  principal  debt  or  obligation,  secured  by  the  same 
mortgage,  makes  them  any  the  less  so. 

In  the  case  presented  there  are  really  two  independent  obliga- 
tions secured.  One  is  the  repayment  of  a  loan  in  instalments  with 
interest,  and  the  other  is  the  payment  of  premiums  upon  a  policy 
of  life  insurance  until  such  time  as  the  first  indebtedness  has 
been  completely  settled.  Since  the  number  of  premiums  secured 
depends  upon  the  time  taken  by  the  insured  to  pay  the  debt  with 
interest,  if  he  should  delay  in  making  payment  of  some  of  his 
instalments  of  the  debt,  he  would  extend  the  obligation  to  pay 
premiums  to  a  longer  period.  The  obligation  to  pay  premiums 
is  therefore  indeterminate,  and  the  maximum  amoimt  which 
under  any  contingency  may  be  secured  cannot  be  determined  from 
the  terms  of  the  mortgage,  and  the  mortgage,  therefore,  falls 
within  the  class  provided  for  in  section  256  of  the  Tax  Law. 

I  regard  the  mortgage  submitted  as  an  indeterminate  mort- 
gage, and  think  that  the  mortgagee,  on  recording  it,  should  be 
permitted  to  file  a  verified  statement  under  section  256,  limiting 
the  maximum  secured,  or  which  under  any  contingency  may  be 
secured  by  the  mortgage. 
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In  the  Matter  of  the  Constitutionality  of  a  Proposed 
Amendment  to  Section  428  of  the  Bsal  Pboperty  Law 
in  Belation  to  the  Torrena  System  of  Registering  Titles  to 
Real  Estate,  the  Proposed  Amendment  is  the  Taking  Out 
from  that  Section  the  Limitation  that  Judgments  Shall  be 
Paid  only  from  the  Assurance  Fund  Contributed  by  Regisr- 
trants  of  Title  and  to  Make  the  County  Liable  to  Meet  any 
Claims  after  the  Exhaustion  of  the  Assurance  Eund 

(Opinion  dated  April  7,  1919) 

A  proposed  amendment  to  a  statute  of  tlie  State  under  which  amendment  the 
county  would  be  compeUed  in  certain  cases  to  insure  and  indemnify  the 
holder  of  the  Torrens  system  certificate  as  to  title  is  unconstitutional 

Section  428  of  the  Real  Property  Law  which  it  is  now  proposed  to 
amend  has  relation  to  the  Torrens  system  of  registering  titles  to  real 
estate.  Hie  question  to  be  considered  herein  is  as  to  whether  the  pro- 
posed amendment  eliminating  from  that  section  the  limitation  that 
•judgments  shall  be  paid  only  from  the  assurance  fund  contributed  by 
registrants  of  title  and  making  the  county  liable  to  meet  any  claims 
after  the  exhaustion  of  the  assurance  fund  would  be  constitutionaL 
Held,  the  proposed  amendment  is  unconstitutional. 

The  Judiciary  Committee  of  the  Senate  submitted  an  inquiry, 
together  with  a  request  for  an  opinion  thereon,  as  to  the  con- 
stitutionality of  a  proposed  amendment  to  section  428  of  the 
Heal  Property  Law  which  deals  with  the  Torrens  System  of 
registering  titles  to  real  estate  whereby  it  is  proposed  to  take 
out  from  that  section  the  limitation  that  judgments  shall  be 
paid  only  from  the  assurance  fund  contributed  by  registrants  of 
title  and  to  make  the  county  liable  to  meet  any  claims  after  the 
exhaustion  of  the  assurance  fund. 

Newton,  Attomey^eneral. —  In  regard  to  my  opinion  as 
to  the  constitutionality  of  the  proposed  amendment  to  section 
428  of  the  Real  Property  Law  in  reference  to  the  Torrens 
system  of  registering  titles  to  real  estate  let  me  advise  you  that 
my  predecessor  in  office  has  expressed  the  view  that  this  arrange- 
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ment  contravenes  the  fundamental  law.  I  concur  in  that  con- 
clusion for  the  following  reasons  which  I  state  but  briefly  so  as 
to  expedite  the  hearing  on  the  bill  which  I  am  informed  takes 
place  this  evening. 

Examination  of  titles  under  the  Torrens  system  is  the  work 
of  public  officers  called  official  examiners  who  are  paid  out  of 
the  county  treasury.  After  their  report  the  Supreme  Court 
passes  upon  the  title  as  in  an  action  and,  after  approved,  directs 
the  entry  of  a  judgment  of  registration  upon  which  a  certificate 
of  title  is  issued  to  the  owner  of  the  property.  Any  proceeding 
to  set  aside  the  judgment  of  registration  must  be  brought 
within  thirty  days.  At  the  expiration  of  that  period  the  certifi- 
cate is  conclusive  evidence  of  title.  Persons  who  sustain  loss  or 
are  deprived  of  their  interest  in  real  estate  through  fraud  in 
the  registration  proceedings  or  in  consequence  of  any  error, 
omission,  mistake  or  misdescription  in  the  certificate  of  title,  are 
authorized  by  the  statute  to  present  a  claim  to  the  county  which 
under  the  proposed  amendment  the  county  must  pay  out  of 
moneys  raised  by  general  taxation  in  case  the  assurance  fund 
has  been  depleted.  This  places  the  county  back  of  the  assurance 
fund,  and  in  my  judgment  compels  the  county  in  reality  to 
insure  or  indemnify  the  holder  of  the  certificate.  Public  moneys 
are  under  the  proposed  amendment  to  be  paid  out  to  an  indi- 
vidual because  of  loss  through  the  annihilation  of  his  property 
rights  in  a  registration  proceeding. 

Article  VIII,  section  10  of  the  State  Constitution,  as  you 
are  aware,  provides :  "  No  county,  city,  town  or  village  shall 
hereafter  give  any  money  or  property,  or  loan  its  money  or 
credit  to  or  in  aid  of  any  individual,  association  or  corporation, 
or  become  directly  or  indirectly  the  owner  of  stock  in,  or  bonds 
of,  any  association  or  corporation ;  nor  shall  any  such  county,  city, 
town  or  village  be  allowed  to  incur  any  indebtedness  except  for 
county,  city,  town  or  village  purposes." 

The  answer  to  your  inquiry  therefore  is  a  determination 
whether  county  moneys  are  being  expended  for  a  public  purpose 
when  paid  to  persons  damaged  by  a  r^istration  proceeding. 
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I  appreciate  that  a  public  purpose  is  not  necessarily  a  purpose 
sanctioned  by  prior  usage,  for  govermental  activities  in  the 
expenditure  of  public  funds  must  extend  as '  necessity  makes 
absolute  demand  for  them,  limited,  however,  always  by  the  com- 
mand that  the  use  for  which  the  moneys  are  to  be  expended 
must  be  a  public  one  as  distinguished  from  a  private  one.  Sun 
Publishing  Association  v.  Mayor,  etc,  of  New  York,  162  N*  T. 
257 ;  Matter  of  Chapman  v.  City  of  New  York,  168  id.  80. 

Chief  Judge  CuUen  in  writing  for  the  court  in  Smith  v. 
Smythe,  197  N.  Y.  457,  464,  stated  that  a  public  use  "  must 
be  for  the  benefit  and  advantage  of  all  of  the  public  and  in  which 
all  have  a  right  to  share";  and  the  court  refused  in  that  case 
to  authorize  the  village  of  Bronxville  to  expend  its  public  funds 
on  private  roads  in  Lawrence  Park  within  the  village  limits 
although  one-third  of  the  population  of  the  village  and  forty 
per  cent  of  the  taxable  value  of  real  estate  was  located  within 
the  park.  At  page  463,  the  court  says :  "  Undoubtedly  the 
well  being  and  prosperity  of  every  individual  member  of  the 
community  is  of  interest  to  the  whole  community,  for  the  com- 
munity is  but  the  aggregation  of  its  individual  members.  But 
the  political  corporation  that  represents  the  community,  such  as 
a  city  or  village,  represents  only  the  corporate  and  governmental 
aspect  of  the  community.  Thus,  while  the  legislature,  except 
as  restrained  by  constitutional  provisions,  has  plenary  power  over 
municipal  corporations,  its  power  over  the  individual  citizen 
of  the  corporation  is  limited  to  the  regulation  of  such  subjects 
as  fall  within  the  exercise  of  the  police  power.  There  is,  there- 
fore, a  clear  distinction  between  what  may  be  termed  *  public 
interests'  in  the  broadest  sense  of  that  term  and  the  corporate 
interest  of  the  municipality,  and  it  is  a  corporate  or  govern- 
mental purpose  alone  (not  merely  a  proprietary  one)  which  is  a 
city  or  village  purpose  within  the  meaning  of  the  Constitution.'' 

I  am  at  a  loss  to  recognize  any  difference  between  the  expendi- 
ture of  public  funds  on  private  rights  of  way  and  expending 
public  funds  for  the  benefit  of  private  titles  to   real  estate. 
While  as  was  said  before  by  the  Attorney-General,  the  people  of 
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the  State  represented  by  their  Legislature  have  a  governmental 
interest  in  quieting  titles  and  accordingly  may  lawfully  provide 
the  machinery  to  accomplish  that  purpose  and  meet  the  expense 
of  its  operation  from  the  public  treasuries,  surely  the  county 
(admitting  that  it  like  the  State  has  a  governmental  or  cor- 
porate interest  in  the  quieting  of  controversies  over  the  owner- 
ship of  real  estate)  has  no  governmental  or  corporate  interest  in 
paying  the  losses  of  real  estate  owners  even  though  they  are 
the  result  of  governmental  activities.     Therefore,  assuming   if 
we  will  the  position  of  the  proponents  of  the  bill,  that   the 
State  because  of  its  original  ownership  of  all  land  and  its  ulti- 
mate title  by  escheat  to  all  lands  lacking  individual  ownership, 
may  provide  public  funds  for  the  payment  of  persons  injured 
through  a  registration  of  titles,  it  does  not  follow  at  all  that  the 
Legislature  can  impose  upon  a  county  the  expenditure   of   a 
county's  public  funds  for  that  purpose.     Article  VIII,  section 
10  of  the  Constitution  prevents  it.     I  am  not  to  be  understood 
as  intending  by  the  above  statement  to  approve  as  l^al  a  State 
assurance  fund,  but  I  am  using  the  admission  simply  for  the 
purpose  of  argument. 

Viewed  in  another  aspect  the  proposition  perhaps  resolves 
itself  to  this:  Is  not  the  county  by  paying  the  losses  occasioned 
by  a  Torrens  registration  practically  guaranteeing  the  ju-dgment 
of  its  officers  or,  which  is  more  correct,  compensating  the  owners 
of  real  estate  not  only  for  the  negligence  of.  county  officers  but 
also  for  the  erroneous  judgment  of  those  officers  and  the  courts 
on  the  law  ?     This  feature  I  believe  to  be  unconstitutional. 

Many  instances  arise  where  counties  or  other  municipalities 
are  made  responsible  in  money  damages  for  the  negligence  of 
their  administrative  officers,  such  as  their  county  highway 
officers  in  the  maintenance  of  roads  (Bidwell  v.  Town  of  Murray, 
40  Hun,  190)  but  I  have  not  found  any  authority  which  compels 
a  municipality  to  guarantee  the  judgment  of  its  judicial  officers 
or  the  judicial  officers  of  the  State. 

In  Noble  State  Bank  v.  Haskell,  319  XJ.  S.  104,  the  guarantee 
of  bank  deposits  was  upheld  where  the  payment  was  made  out 
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of  a  fund  to  be  contributed  by  the  banks,  the  court  at  the  same 
time  admonishing  that  public  credit  or  funds  could  not  be  used 
to  help  individuals  in  business  and  citing  Lowell  v.  City  of 
Boston,  111  Mas^  454  which  held  unconstitutional  a  legislative 
act  designed  to  secure  the  advancement  of  public  moneys  to 
owners  of  lands  upon  which  the  buildings  had  been  burned  by 
the  great  fire  of  1872 ;  "  the  incidental  advantage  to  the  public 
or  to  the  State,  which  results  from  the  promotion  of  private 
interests,  and  the  prosperity  of  private  enterprises  or  business, 
does  not  justify  their  aid  by  the  use  of  public  moneys  raised  by 
taxation,  or  for  which  taxation  may  become  necessary/'  An 
analogous  decision  in  this  State  is  Weismer  v.  Village  of 
Douglas,  64  N.  Y.  91. 

Most  of  the  states  administer  funds  under  workmen's  com- 
pensation acts  and  of  course,  expend  public  moneys  in  such 
administration.  Contributions  however,  to  the  funds  are  by  the 
employers  only.  In  the  bill  under  consideration,  the  munici- 
pality may  have  a  governmental  interest  sufficient  to  sustain  the 
expenditure  of  county  moneys  in  the  operation  of  the  procedural 
provisions  of  the  Torrens  Act,  but  it  cannot  in  my  judgment 
contribute  its  public  funds  to  secure  a  distinct  class  of  the 
public,  the  real  estate  owners,  from  loss  either  through  an  act 
of  Providence  or  through  the  erroneous  judgment  of  its  courts. 

If*  we  expend  public  moneys  to  sustain  the  judgment  of  the 
courts  in  title  registration,  the  municipality  is  doing  precisely 
what  the  title  companies  do  though  in  reverse  form.  The  title 
companies  insure  the  ostensible  owner  from  money  damage  by 
reason  of  the  loss  of  his  title.  The  proposed  Torrens  Act  pays 
the  real  owner  for  loss  of  his  title  through  erroneous  registra- 
tion proceedings. 

Trading  by  municipalities  in  competition  with  individuals 
and  corporations  has  been  approved  in  many  states  in  emergency 
situations.  The  business  of  insuring  titles,  however,  has  been 
specifically  disapproved  in  Ohio.  The  following  statement  I 
take  from  the  case  of  State  v.  Gilbert,  56  Ohio  St.  575,  626. 

**  If  the  act  were  otherwise  constitutional,  the  ultimate  benefit 
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would  accrue  to  those  who,  ais  the  result  of  registration  which 
gives  conclusive  effect  to  mistake,  fraud  or  forgery,  have 
acquired  lands  which  belong  to  others. 

'^  That  this  is  in  no  sense  a  public  purpose  seems  clear.  Con- 
sidering the  purposes  for  which  government  is  instituted  and 
the  high  conception  of  individual  right  which  prevailed  at  the 
time  of  the  adoption  of  the  constitution,  it  would  be  strange  if 
authority  had  been  conferred  upon  the  state  to  carry  on  the 
business  of  an  insurer  of  private  titles.  No  such  authority  is 
implied  in  any  of  the  terms  of  the  constitution.  It  is  not 
implied  in  any  of  the  enumerated  purposes  for  which  govern- 
ment is  formed.  It  is  entirely  foreign  to  those  purposes.  The 
Legislature  may,  by  law  authorize  the  organization  of  corpora- 
tions for  the  purpose  of  carrying  on  the  business  of  insurance, 
but  this  grant  of  power  is  rather  an  implied  negation  of  its 
authority  to  conduct  such  business  itself. 

"The  functions  of  the  state  are  governmental  only.  Its 
powers  are  embraced  within  the  three  familiar  divisions  of 
legislative,  judicial  and  executive.  He  who  affirms  the  existence 
of  the  power  in  question  must  be  able  to  find  it  embraced  in 
one  of  these  divisions.  And  since  the  insuring  of  titles  does 
not  essentially  differ  from  any  other  insurance,  nor  indeed  from 
any  other  business  or  occupation,  he  must  find  authority  in  whose 
exercise  the  state  may  become  the  competitor  of  the  citizen  .in 
every  vocation." 

Altogether  I  believe  the  bill  in  those  amendments  which  deal 
with  the  assurance  fund  will  not  stand  the  test  of  our  Constitu- 
tion. However  beneficial  such  laws  may  be,  article  VIII,  section 
10  of  the  Constitution  intends  to  place  some  limit  upon  munici- 
palities in  their  socialistic  work.  This  amendment  oversteps 
the  boundary  line  in  my  judgment. 
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In  the  Matter  of  Construino  thb  County  Law,  Section  S5 
and  Town  Law,  Section  170,  as  to  the  Division  of  Towns  and 
the  Expenses  Lacident  to  Such  Division 

(Opmion  dated  April  8,  1919) 

I^eeholden  who  have  successhilly  applied  for  a  division  of  a  town  cannot  be 
allowed  legaUy  to  diarge  their  expenses  againat  the  towns  affected  by 
such  division. 

Certain  freeholders  divided  into  two  sets  residing  in  the  town   of 
Harmony,  Chautauqua  county,  made  application  for  the  division  of  that 
town  into  two  towns.     Each  set  of  these  freeholders  favored  a  division 
but  upon  different  lines  indicated  in  the  respective  applioatione.    The 
board  of  supervisors  divided  the  town  according  to  ihe  lines  or  map 
made  by  one  set  and  denied  the  application  made  by  the  other  set  of 
freeholders.    The   town    was   then   divided    so   that   one   part   became 
"Harmony"  and  the  other  part  became  "North  Harmony."    The  only 
questions  here  for  consideration  imder  the  circumstances  of  this  case 
are  as  to  whether  the  expenses  of  both  sets  of  freeholders  are  proper 
charges  against   the  town   or   are  the  expenses  of  either  set  proper 
charges  against  either  town  or  against  both  towns  under  the  provision* 
of   section   35   of  the   County  Law.     Both   sets   caused   the   notice  to 
be  posted  and  published  as  required  by  the  statute.    The  maps  were 
made  by  the  two  sets  of  freeholders,  one  indicating  a  straight  line  and 
the  other  an  irregular  line.    The  publishers  now  seek  to  secure  payment 
of  their  bills  for  the  publication  of  the  notices.     Under  the  statute 
neither  the  town  nor  its   officials  had   any  duty   to  perform   on   the 
application  for  a  division   of  the  town.     The  town   cannot   institute 
the   proceeding;     is  not  a  party   to  ft.     The  burden   of   publication 
and  posting  rests  upon  the  freeholders  who   seek   the  division.     The 
preparation  of  the  map  and  survey  for  the  division  of  the  town  de- 
volves by  statute  upon  the  freeholders  who  seek   to  have  the  town 
divided.    Hie  expenses  of  the  application!,  therefore,  is  not  a  debt  of 
the  old  town  which  may  be  apportioned  under  section  31  of  the  Town 
Law.    The  claim  that  under  section  170  of  the  Town  Law  this  may  be 
paid  has  no  merit.  The  contingent  expenses  referred  to  in  that  section  are 
the  contingent  municipal  expenses  incurred  by  the  town,  or  its  officials, 
acting   within  the   scope  of   their   authority   and   does  not   refer   to 
expenses  created  by  freeholders  as  individuals.    Beld,  therefore,  that  all 
expenses  of  publication,  preparation  of  maps  and  surveys,  etc.,  upon  the 
application  of  the  freeholders  for  the  division  of  the  town  cannot  be 
legally  charged  against  either  the  old  or  new  town  or  against  the  old 
town  as  it  existed  prior  to  the  amoidment. 
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Harry  B.  Bouton,  Supervisor  of  the  town  of  Harmony,  Chau- 
tauqua county,  submitted  an  inquiry,  together  with  a  request  for 
an  opinion  thereon,  as  to  whether  the  expenses  of  freeholders  who 
have  made  an  application  for  the  division  of  a  town  are  payable 
by  either  or  both  of  such  towns  after  the  division  thereof  in 
accordance  with  such  application. 

Newton,  Attorney-General. —  It  appears  that  recently  two 
sets  of  freeholders  residing  in  the  town  of  Harmony,  Chautauqua 
county,  made  application  for  the  division  of  such  town  into  two 
towns.  Each  set  of  freeholders  asked  for  the  division  of  the 
town  upon  different  lines  indicated  in  the  respective  applications. 
The  board  of  supervisors,  at  its  final  consideration  of  the  applica- 
tion, divided  the  town  according  to  the  line  or  map  made  by  one 
set  and  denied  the  application  made  by  the  other  set  of  free- 
holders. A  division  was  thus  effected  and  the  towns  as  so 
divided  became  respectively  "  Harmony  "  and  "  North  Harmony." 
I  do  not  understand  that  there  is  any  trouble  arising  out  of  the 
disposition  of  the  town  property  or  the  apportionment  of  the 
debts  of  the  old  town  upon  the  two  towns  as  so  divided.  The 
sole  question  which  now  arises  is,  are  the  expenses  of  both  seta 
of  freeholders  proper  charges  against  the  towns,  or,  are  the 
expenses  of  either  set  proper  charges  against  either  town,  or 
against  both  towns. 

Section  35  of  the  County  Law  reads  as  follows: 
"§  35.  Alteration  and  erection  of  towns. —  Any  such  board 
may,  at  any  meeting  thereof,  by  a  vote  of  two-thirds  of  all  the 
members  elected  thereto,  on  the  application  of  at  least  twelve 
freeholders  of  each  of  the  towns  to  be  affected,  divide  or  alter  the 
bounds  of  any  town  in  the  county,  or  erect  a  new  town  therein. 
Notice  of  such  application,  signed  by  such  freeholders,  shall  be 
posted  in  five  conspicuous  public  places  in  each  of  such  towns  for 
four  weeks  next  preceding  a  presentation  of  such  application  to 
the  board;  and  a  copy  of  such  notice  shall  be  published  for  at 
least  six  consecutive  weeks  next  preceding  the  meeting  of  the 
board  to  which  the  application  is  to  be  made,  in  three  newspapers 
published  in  the  county,  if  there  be  so  many,  otherwise  in  all  the 
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newspapers  published  in  the  county  as  often  as  once  a  week. 
Such  applicants  shall  present  to  the  board  with  such  application 
and  notice  due  proof  of  the  posting  and  publishing  of  such  notice, 
and  furnish  the  board  with  a  map  and  survey  of  such  towns, 
showing  the  proposed  alteration.  The  board  shall  designate  the 
name  of  any  new  town  so  erected.  If  the  application  be  granted, 
a  copy  of  such  map,  with  a  certified  statement  of  the  action  of  the 
board  thereto  annexed,  shall  be  filed  in  the  office  of  the  secretary 
of  state,  who  shall  cause  such  statement  to  be  printed  and  pub- 
lished with  laws  of  the  next  legislature.  Except  as  otherwise 
provided  in  section  thirty-five-b,  the  provisions  of  this  section 
shall  not  apply  to  the  division  of  a  town  into  two  towns  wholly 
within  the  boundaries  of  and  together  comprising  the  entire  ter- 
ritory of  the  town  so  divided,  in  a  county  which  does  not  then 
contain  a  city  of  over  ten  thousand  inhabitants  and  which  adjoins 
a  county  having  a  city  containing  a  population  of  not  less  than 
two  hundred  thousand  and  not  more  than  four  hundred  thousand, 
according  to  the  preceding  federal  or  state  census  or  enumera- 
tion." Amended  by  Laws  of  1911,  chap.  250,  and  Laws  of  1917, 
chap.  233,  in  effect  April  20,  1917. 

Pursuant  to  this  section,  maps  were  made  by  the  two  different 
sets  of  freeholders,  one  indicating  a  straight  line  and  the  other 
an  irregular  line,  and  both  sets  of  freeholders  caused  the  notices 
to  be  posted  and  published  as  provided  by  the  statute.  The  pub- 
lishers are  now  asking  for  payment  of  their  bills  for  the  publica- 
tion of  the  notices.  I  am  also  informed  that  the  freeholders 
signing  the  different  petitions  were  and  are  residents  of  both  the 
old  and  new  towns  and  that  some  of  the  petitioners  upon  the 
application  which  finally  prevailed  before  the  board  of  super- 
visors were  residents  of  the  old  town,  so  that  it  is  apparent  that 
there  was  some  sentiment  favorable  to  a  division  of  the  town 
upon  both  sides  of  the  dividing  line  and  that  it  was  regarded  by 
many  upon  both  sides  as  beneficial  to  the  town  to  have  it  divided. 

Section  30  of  article  III  of  the  Town  Law  directs  how  the 
property  owned  by  the  old  town  before  its  division  shall  be 
divided  between  the  two  towns  after  its  division,  and  section  31 
directs  how  the  debts  of  the  town  which  had  been  incurred 
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prior  to  the  division  thereof  shall  be  apportioned  and  paid  by  the 
two  towns.  Sections  32  and  33  provide  a  method  of  adjustment 
and  the  remedy  for  the  failure  of  the  town  board  of  either  town 
to  carry  out  the  provisions  of  the  article,  but  both  the  County 
and  Town  Law  are  silent  as  to  any  direct  statutory  provision  as 
to  the  payment  of  the  expenses  incident  to  the  division  of  the 
town. 

The  authorities  seem  to  substantiate  the  proposition  that  a 
valid  indebtedness  against  a  town  can  be  created  only  on  the  con- 
ditions, within  the  time  and  limit,  by  the  officers,  and  in  con- 
formity to  the  procedure  prescribed  by  statute.  38  Cyc.  648; 
Gardner  v.  Town  of  Cameron,  155  App.  Div.  750;  affd.,  215 
N.  Y.  682. 

While  towns  are  municipal  corporations  they  have  limited  cor- 
porate powers  and  can  make  no  contract  except  as  authorized 
by  statute.  Being  created  for  definite  public  purposes  and 
clothed  with  power  adequate  to  effect  those  purposes  only,  the 
acts  of  its  officers  within  the  scope  of  their  powers  bind  the 
town,  but  no  other  act  has  any  binding  force.  Holroyd  v.  Town 
of  Indian  Lake,  180  N.  Y.  318-822. 

Under  the  statute  above  quoted,  neither  the  town  nor  its  offi- 
cials had  any  duty  to  perform  on  the  application  for  a  division 
of  the  town.  The  town  cannot  institute  the  proceeding;  is  not 
a  party  to  it.  The  burden  of  publication  and  posting  of  the 
notice  of  application  rests  upon  the  freeholders  who  seek  the 
division.  They  are  not  town  officers,  no  town  duty  is  involved, 
and  for  that  reason  their  contract  to  pay  for  the  publication 
cannot  bind  the  town.  The  requirement  of  publication  of  notice 
of  application  and  of  the  preparation  of  the  map  and  survey  for 
the  division  of  the  town,  devolves  by  statute  upon  the  freeholders 
who  seek  the  division.  County  Law,  §  35.  This  being  so,  the 
expense  of  publication  and  the  other  expense  of  the  application 
for  a  division  is  not  a  debt  of  the  old  town  which  may  be  appor- 
tioned under  section  31  of  the  Town  Law, 

It  is  claimed  that  authority  for  the  payment  of  such  expenses 
is  found  in  section  170  of  the  Town  Law,  which  in  part  reads 
as  follows: 
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"§  170.  Town  charges  generally.  Th«  following  shall  be 
deemed  town  charges :  ♦  ♦  ♦  2.  The  contingent  expenses  neces- 
sarily incurred  for  the  use  and  benefit  of  the  town." 

In  my  opinion  the  contingent  expenses  referred  to  in  that  sec- 
tion are  the  contingent  municipal  expenses  incurred  by  the  town, 
or  its  officials,  acting  within  the  scope  of  their  duties.  It  does 
not  refer  to  expenses  created  by  freeholders  in  their  individual 
capacity  even  though  they  prove  of  benefit  to  the  town.  That 
this  is  true  is  well  illustrated  by  the  following  instances. 

The  cost  of  the  voluntary  improvement  by  an  individual  of 
the  street  in  front  of  his  residence;  the  expense  of  public  meet- 
ings and  speakers  procured  by  individuals  in  favor  of  local 
improvements ;  the  expense  of  the  preparation  and  circulation  of 
the  statutory  petition  essential  to  the  calling  of  a  special  town 
meeting;  all  may  be  treated  as  of  benefit  to  the  municipality, 
yet  for  obvious  reasons  cannot  be  charged  against  the  town. 

I  am  therefore  of  the  opinion  that  the  expense  of  publication, 
preparation  of  maps  and  surveys,  etc.,  upon  the  application  of 
freeholders  for  the  division  of  a  town,  cannot  be  legally  charged 
against  either  the  old  or  the  new  towns  or  against  the  old  town 
as  it  existed  prior  to  the  division. 


In  the  Matter  of  Licensing  as  Peddlers  under  the  Provisions 
OF  THE  General  Business  Law,  Section  32,  of  Soldiers, 
Sailors  and  Marines  Who  Have  Served  in  the  World  War  and 
are  Now  Relieved  from  Active  Duty  but  Subject  to  Recall 

(Opinion  dated  April  9,  1919) 

Statoa  of  men  who  have  served  in  the  World  War  and  have  been  relieved 
from  active  duty  and  placed  upon  a  retired  Ust,  subject  to  being  recalled 
into  active  service  at  any  time  before  the  expiration  of  their  respective 
enrollments,  are  within  the  meaning  of  the  term  '^honorably  discharged" 
aa  indicated  in  sectien  3a  of  the  General  Business  Law. 

The  question  herein  is  ae  to  whether  those  soldiers,  sailors  and 
marines  who  are  residents  of  this  State  and  who  have  served  in  the 
World  War,  and  who  have  been  reUeved  from  active  duty  and  placed 
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upon  a  retired  list,  subject  to  being  recalled  into  active  senrioe  at  any 
time  before  the  expiration  of  their  respective  enrollments  are  entitled  to 
the  license  provided  for  in  section  32  of  the  General  Business  Law. 
The  provision  of  law  in  question,  which  is  found  in  section  92  of  the 
General  Business  Law,  as  amended  by  chapter  42  of  the  Laws  of  1919 
includes  the  following  as  to  licenses  to  soldiers  and  sailors:  "  Every  hon- 
orably discharged  soldier,  sailor  or  marine  of  the  military  or  naval  serv- 
ice of  the  United  States,  who  is  a  resident  of  this  State  and  a  veteran 
of  the  late  Rebellion,  or  of  the  Spanish-American  War  or  of  the  World 
War,  or  shall  have  served  beyond  the  sea,  shall  have  the  right  ^  hawk, 
peddle,  vend  and  sell  by  auction  his  own  goods,  wares  or  merchandise 
or  solicit  trade  within  this  State,  by  procuring  a  license  for  that  purpose 
to  be  issued  as  herein  provided."  Held,  that  the  term  "  every  honorably 
discharged  soldier  "  as  used  in  the  statute  includes  a  man  who  has  served 
in  the  World  War  and  who  has  been  relieved  from  active  duty,  but  is 
kept  on  the  reserve  list,  subject  to  recall  at  any  time  during  his  period 
of  enrollment  and  is  entitled  to  the  privil^es  and  benefits  apecifled 
in   the   foregoing   section. . 

Hon.  Arthur  C.  Mead,  Onondaga  county  clerk,  submitted  an 
inquiry,  together  with  a  request  for  an  opinion  thereon,  as 
follows:  "Are  those  soldiers,  sailors  and  marines  who  are  resi- 
dents of  this  State,  and  who  served  in  the  European  war,  and 
who  have  been  relieved  from  active  duty  and  placed  upon  a 
retired  list,  subject  to  being  recalled  into  active  service  at  any 
time  before  the  expiration  of  their  respective  enrollments, 
entitled  to  the  license  provided  for  in  section  32  of  the  General 
Business  Law  ? " 

Newton,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy. — 
Section  32  of  the  General  Business  Law  as  amended  by  chapter 
42  of  the  Laws  of  1919,  reads  in  part  as  follows: 

"  §  32.  Licenses  to  soldiers  and  sailors.  Every  honorably 
discharged  soldier,  sailor  or  marine  of  the  military  or  naval  serv- 
ice of  the  United  States,  who  is  a  resident  of  this  state  and  a 
veteran  of  the  late  rebellion,  or  of  the  Spanish- American  war  or 
of  the  world  war,  or  who  shall  have  served  beyond  the  sea,  shall 
have  the  right  to  hawk,  peddle,  vend  and  sell  by  auction  his  own 
goods,  wares  or  merchandise  or  solicit  trade  within  this  state,  by 
procuring  a  license  for  that  purpose  to  be  issued  as  herein 
provided/' 
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It  will  be  noted  that  the  above  act  applies  to  "  every  honorably 
discharged  soldier  *'  who  is  "  a  veteran  of  the  late  rebellion  or  of 
the  Spanish-American  war  or  of  the  world  war,  or  that  has 
served  beyond  the  sea/'  and  the  question  now  arises  whether 
those  soldiers,  sailors  or  marines  who  have  been  relieved  from 
active  duty  but  are  kept  upon  a  reserve  list  subject  to  recall  at 
any  time  during  their  period  of  enrollment  are  entitled  to  the 
privileges  and  benefits  specified  in  the  above  named  section. 

I  have  before  me  a  release  issued  to  one  Jacob  John  Weinreb 
which  I  assume  is  in  about  the  same  form  as  other  releases  of 
this  character,  and  which  reads  as  follows: 

"U^  S.  Naval  Training  Station 
Great  Lakes,  Illinois 
"3634  Dec.  24,  1918 

"  From :     Commandant. 
"  To  Weinreb,  Jacob  John,  62c.  USNRF,  600  E,  Fayette  St., 

Syracuse,  N.  Y. 
"Subject:    Release  from  active  duty. 

"  1.  You  are  ordered  home  in  accordance  with  your  request, 
and  upon  arrival  there  you  are  released  from  active  duty. 

"  2.  Transportation  and  subsistence  to  your  home  is  furnished 
you  herewith. 

"  3.  You  were  enrolled  in  the  Naval  Reserve  Force  for  four 
years,  and  may  be  recalled  into  active  duty  any  time  before  the 
expiration  of  your  enrollment. 

"  4.  You  are  permitted  to  wear  your  uniform  for  a  period  not 
longer  than  four  months,  during  which  time  you  must  provide 
yourself  with  civilian  clothes.  You  must,  however,  keep  on  hand 
the  full  outfit  with  which  you  were  discharged.  In  the  event 
you  are  recalled  into  active  duty  you  must  report  in  the  uniform 
with  full  outfit 

"  5.  This  release  severs  your  connection  with  this  station.  All 
correspondence  in  the  future  must  be  directed  to  the  Command- 
ant, 3rd  Naval  Districts  at  New  York  City,  whom  you  must  keep 
informed  of  your  address  at  all  times  during  your  enrollment, 

0O  that  your  retainer  pay  may  be  sent  to  you. 
State  Dwt*  Rwt.— V««  19       24 
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"  6.  Four  years  after  your  enrollment  you  are  entitled  to  a  dis- 
charge from  the  U.  S.  Naval  Reserve  Force,  which  will  be  sent 
to  you  upon  your  application  to  the  District  Commandant,  under 
whose  direction  you  are  serving. 
"CB: 
"Navy  Department  Pur.  Supplies  &  Accounts  H.  J.  Ridgley, 

March  2,  1919.    Paid  $60.00  gratuity. 
"By  direction. 
"Act  of  24  February  1919.     0.   G.   Mayo,  Commander,   Pay 

Corps,  U.  S.  Navy." 

Such  a  release  can  hardly  be  called  "  a  discharge "  as  the 
term  is  used  in  the  Business  Law,  but  it  is  evident  that  the  L^is- 
lature  intended  to  grant  all  soldiers,  sailors  and  marines  who 
have  served  in  any  of  the  wars  mentioned  in  the  statute  the  privi- 
leges and  benefits  of  the  act,  who  are  residents  of  the  State  and 
who  have  rendered  good  and  faithful  service.  The  words 
"  honorably  discharged  "  were  used  more  to  limit  its  application 
to  those  who  have  left  the  service  with  honorable  records  than 
for  the  purpose  of  limiting  it  to  those  who  have  been  finally 
discharged. 

The  separation  of  the  soldier,  sailor  or  marine  from  active 
service  is  referred  to  in  the  instrument  as  a  "  discharge "  as  it  is 
stated  in  the  paragraph  numbered  4  that  "You  must,  however, 
keep  on  hand  the  full  outfit  with  which  you  were  discharged." 
The  plain  import  of  the  instrument  is  to  allow  such  reservists  all 
the  privileges  of  civilian  life  after  retirement  from  active  serv- 
.  ice  but  the  issuance  of  a  final  discharge  is  postponed  until  the 
expiration  of  his  enrollment.  Among  such  privileges  is  the  right 
to  hawk  and  peddle  as  provided  by  section  32  of  the  General 
Business  Law^  and  to  discriminate  against  such  reservists  in  the 
matter  of  granting  licenses  would  be  an  unfair  discrimination 
which  I  do  not  think  the  Legislature  intended  to  make. 

The  United  State  War  Department  has  ruled  that  reservists 
are  entitled  to  the  bonus  of  sixty  dollars  allowed  by  the  revenue 
act  of  February  24,  1919,  which  is  limited  in  its  phraseology 
to  all  honorably  discharged  soldiers,  sailors  and  marines  of  the 


Genbbal  Business  Law,  Section  32  371 


Attorney-General  [Vol.  Iff] 


European  War.  The  ruling  made  by  Secretary  Daniels,  as  shown 
in  the  official  U.  S.  Bulletin  of  March  3,  1919,  reads  as  follows: 

"Every  person  in  the  military  or  naval  service  who  has 
resigned  or  has  been  discharged  or  released  from  active  duty 
under  honorable  conditions  after  April  6,  1917,  or  who  hereafter 
resigns  or  is  discharged  from  active  duty,  with  certain  excep- 
tions shown  below,  is  entitled  to  a  gratuity  of  $60.  The  persons 
entitled  to  this  gratuity  are,  briefly : 

"  Officers  and  enlisted  men  of  the  Army,  Navy,  and  Marine 
Corps;  Naval  Reservists,  male  and  female;  persons  in  the  serv- 
ice of  the  Coast  and  Geodetic  Survey,  and  Lighthouse  Service 
who  performed  active  duty  with  the  Navy  during  the  present 


war." 


It  is  thus  made  apparent  that  the  United  States  officials  place 
reservists  upon  an  equality  with  the  honorably  discharged 
soldiers,  sailors  and  marines  in  the  payment  of  such  bonuses, 
and  I  can  see  no  reason  why  the  same  rule  should  not  apply  to 
reservists  in  the  matter  of  granting  licenses  under  section  32  of 
the  General  Business  Law.  If  the  War  Department  is  holding 
that  a  release  to  inactive  duty  is  tantamount  to  an  honorable  dis- 
charge, it  would  seem  that  the  same  rule  could  be  fairly  and 
equitably  adopted  in  the  granting  of  licenses. 

All  the  change  made  in  section  32  of  the  General  Business 
Law  by  the  amendment  of  the  present  session  is  to  add  the 
words  "or  of  the  world  war"  in  two  places,  thus  making  it 
applicable  to  soldiers,  sailors  and  marines  of  the  European 
War  as  well  as  to  those  of  the  Civil  and  Spanish-American 
Wars,  which  strongly  indicates  the  intention  of  the  Legislature 
to  extend  the  benefits  of  such  section  to  those  who  have  returned 
to  the  activities  of  civil  life  from  the  world  war  as  well  as  those 
who  have  returned  from  the  other  two  wars  mentioned  in  the  act. 

There  has  been  a  decided  tendency  on  the  part  of  the  L^s- 
lature  since  America  entered  the  war,  to  grant  every  reasonable 
favor  and  preference  to  those  men  who  answered  the  country's 
call  and  imperilled,  or  stood  ready  to  imperil  their  lives  in  their 
coontiy's  service,  and  such  spirit  is  in  keeping  with  the  general 
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flentiment  of  the  people.  The  omission  from  chapter  42  of  a 
specific  provision  extending  the  benefits  of  section  32  of  the 
General  Business  Law  to  reservists  as  well  as  to  those  who  had 
been  finally  discharged,  was  evidently  made  either  because  it 
was  deemed  broad  enough  as  it  was  enacted,  or  their  condition 
was  overlooked.  In  either  event  I  think  the  act  should  be  given 
a  fair  and  liberal  construction  and  those  soldiers,  sailors  and 
marines  who  have  been  discharged  from  active  duty  but  kept 
on  the  reserve  lists,  should  be  accorded  the  same  rights  and 
privileges  in  the  granting  of  licenses  under  section  32  of  the 
General  Business  Law  as  amended  by  chapter  42  of  the  Laws  of 
1919,  as  those  who  have  been  finally  discharged. 


In  the  Matter  of  Constbijing  Rijlb  XVI,  Subdivision  1,  of  thb 
Civil  Sbbvice  Commission  Relating  to  the  Reinstatement  of 
Civil  Employees  Who  Have  Been  in  War  Work 

(Opinion  dated  April  16,  1919) 

Computins  limitation  of  time  for  reinstatement  —  war  work. 

In  computing  the  year  within  which  an  employee  separated  from  the 
ciyil  service  may  be  reinstated  under  rule  XVI,  subdivision  I,  time 
of  active  service  in  the  military  or  naval  forces  of  the  United  States 
or  of  the  State  of  New  York,  and  time  of  employment  in  the  production, 
construction  or  manufacture  of  equipment  or  supplies,  or  in  war  relief 
or  education  work  for  such  forces  should  not  be  considered,  whether 
that  work  began  at  the  time  of  the  separation  from  the  service  or  not, 
and  whether  the  separation  from  the  service  was  made  for  the  purpose 
of  permitting  entry  into  war  work  or  not. 

An  engineer,  employed  by  a  firm  of  contractors  upon  the  construction 
of  the  quartermaster's  interior  storage  depot  at  Schenectady  during 
the  year  1918,  was  employed  in  the  construction  of  equipment  for  the 
United  States  military  forces  within  the  meaning  of  rule  XVI. 

John  C.  Birdseye,  secretary  of  the  Civil  Service  Commission, 
submitted  an  inquiry,  together  with  a  request  for  an  opinion 
thereon,  as  follows:  "An  assistant  engineer  in  the  Highway 
Department  was  suspended  on  December  31,  1917,  on  account  of 


CONSTBUCTION    OF   RuiJE    XVI,    SUBDIVISION    1  373 


Attorney-General  [Vol.  10] 


lack  of  work.  From  April  22,  1918,  to  February  16,  1919,  he 
was  employed  by  a  contracting  firm  upon  the  construction  for  the 
United  States  of  the  quartermaster's  storage  depot  at  Schenectady, 
N.  Y.  His  separation  from  the  service  not  having  been  for  the 
purpose  of  permitting  him  to  enter  war  work,  is  he  entitled  to 
the  benefit  of  the  last  sentence  in  subdivision  1  of  rule  XVI  of 
the  Civil  Service  Rules?  Is  the  construction  of  a  government 
warehouse  by  an  independent  contractor  such  war  work  as  is 
contemplated  in  the  subdivision  ? '' 

Newton,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy. — 
Subdivision  1  of  rule  XYI  of  the  State  Civil  Service  Commission 
provides : 

^'Any  person  who  has  held  a  position  by  appointment  under  the 
civil  service  rules,  as  the  result  of  examination,  and  who  has  been 
separated  from  the  service  through  no  delinquency  or  misconduct 
on  his  part,  by  removal,  resignation,  suspension,  by  leave  of 
absence,  without  pay,  may  be  reinstated  without  re-examination 
in  a  vacant  position  in  the  same  office,  department  or  institution, 
and  in  the  same  group,  subdivision  and  grade,  within  one  year 
from  the  date  of  such  separation;  or  may  be  appointed  within 
one  year  from  the  date  of  separation  from  the  service,  to  a  posi- 
tion to  which  he  was  eligible  for  transfer;  provided  that  for 
original  entrance  to  the  position  proposed  to  be  filled  by  reinstate- 
ment, or  reappointment,  there  is  not  required  by  these  rules,  in 
the  opinion  of  the  commission,  an  examination  involving  essential 
tests  of  qualificatio;as  different  from  or  higher  than  those  involved 
in  the  examination  for  original  entrance  to  the  position  formerly 
held  by  the  person  proposed  to  be  reinstated  or  appointed. 
Absence  on  leave  for  more  than  one  year  shall  be  deemed  the 
equivalent  of  a  resignation  from  the  service  upon  the  date  of 
commencement  of  such  absence.  A  person  who  is  or  has  been 
on  leave  of  absence  will  not  be  eligible  to  compete  for  or  to 
receive  promotion  unl^  otherwise  ordered  by  the  commission, 
until  he  has  resumed  the  performance  of  his  duties  for  a  period 
equivalent  to  the  aggregate  time  of  his  absence  on  leave  during 
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twelve  months  prior  to  such  competition  or  promotion.  In  com- 
puting period  of  time  under  this  subdivision,  time  of  active  serv- 
ice in  the  military  or  naval  forces  of  the  United  States  or  of  the 
State  of  New  York,  and  time  of  employment  in  the  production, 
construction,  or  manufacture  of  equipment  or  supplies,  or  in  war 
relief  or  education  work,  for  such  forces,  shall  not  be  considered.'* 

The  last  sentence,  in  somewhat  shorter  form,  was  added  to  this 
rule  shortly  after  the  United  States  declared  war  against  Ger- 
many, and  was  later  elaborated  to  include  "  war  relief  or  educa- 
tion work,"  which  branches  were  not  originally  mentioned.  The 
Legislature  had,  by  chapter  435  of  the  Laws  of  1917,  provided 
protection  for  persons  in  the  civil  service  who  entered  the  United 
States  Military  forces  under  stated  conditions.  The  purpose  of 
this  amendment  to  rule  XVI  was  to  provide,  in  so  far  as  the  Civil 
Service  Commission  had  jurisdiction  so  to  do,  for  the  cases  of 
persons  who  had  been  in  the  civil  service  and  were  entitled  to  be 
reinstated  within  a  year  of  their  separation  from  the  service,  who 
might  go  into  war  work  and  render  it  impossible  to  be  reinstated 
within  the  year  fixed  by  rule  XVI,  and  it  was  also  intended  to 
take  care  of  persons  in  the  civil  service  and  on  suspended  lists 
who  might  enter  specified  war  work  other  than  actual  military 
service.  The  general  feeling  in  the  public  mind,  and  undoubtedly 
in  the  minds  of  the  Civil  Service  Commissioners,  at  the  time 
rule  XVI  was  amended  was  that  anyone  who  was  willing  to  go 
into  military  service  or  into  any  of  those  branches  of  industry 
upon  which  the  military  service  was  absolutely  depending,  should 
be  put  in  a  position  where  he  would  suffer  as.  little  prejudice  aa 
possible  by  reason  of  his  patriotic  action.  The  war  now  seems 
to  be  almost  over  but  the  broad-minded,  patriotic  motives  underly- 
ing rule  XVI  should  be  borne  in  mind  in  construing  that  rule 
and  it  should  be  construed -in  a  broad-minded,  patriotic  way. 

Had  the  Civil  Service  Commission  wished  to  provide  that 
where  a  man  left  the  civil  service  for  the  purpose  of  doing  war 
work  he  should  have  a  year  after  the  termination  of  his  war  work 
in  which  to  be  reinstated  in  the  civil  service,  it  could  have  said 
00  in  80  many  words  but  it  did  not.     It  said :    '*  In  computing 
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period  of  time  under  this  subdivision,  time  of  active  service  iii 
*  *  *  [war  work]  ♦  ♦  ♦  sJiaXl  not  be  considered,**  No 
distinction  is  made  in  the  rule  between  the  man  who  obtained 
leave  of  absence  for  the  purpose  of  entering  war  work  and  the 
man  who  was  laid  off  for  lack  of  work,  who  before  his  year  was 
up  engaged  in  war  work  and  thus  put  himself  in  a  position  where, 
should  there  be  an  opportunity  for  reinstatement  in  the  civil 
service,  he  would  probably  be  unable  to  accept  it.  It  should  be 
borne  in  mind  that  where  many  persons  were  laid  off  for  lack 
of  work  it  was  the  war  that  made  the  lay-off  necessary,  and 
in  the  case  of  seasonal  work,  such  as  that  upon  the  highways 
and  canals,  it  was  the  war  which  rendered  impossible  the  usual 
reinstatement  at  the  beginning  of  the  season  of  1918. 

In  my  mind  the  last  sentence  of  subdivision  1  of  rule  XVI  is 
not  susceptible  of  such  interpretation.  Its  meaning  is  perfectly 
plain  on  its  face.  In  computing  the  year  during  which  a  man 
may  be  separated  from  the  service  and  thereafter  reinstated,  time 
of  employment  in  stated  war  work  shall  not  he  considered,  whether 
that  time  began  at  the  beginning  of  the  separation  from  the  service 
or  later  on. 

When  we  recall  the  difficulties  that  were  experienced  by  the 
military  authorities  in  procuring  labor,  both  directly  and  in- 
directly, for  all  war  work  other  than  fighting;  when  we  recall 
the  way  it  was  necessary  for  the  United  States  to  spread  propa- 
ganda and  increase  wages  to  unheard  of  rates  for  the  purpose 
of  getting  its  ammunition  made,  its  ships  built,  and  its  buildings 
constructed,  we  understand  the  reason  for  the  broad  language 
added  to  rule  XVI  excepting  from  consideration  "  time  of  employ- 
ment in  the  production,  construction,  or  manufacture  of  equip- 
ment or  supplies,  or  in  war  relief  or  education  work  for  such 
[military]  forces."  The  purpose  of  the  Civil  Service  Commis- 
sion in  adding  this  language  was  patriotic.  The  language  was 
made  broad  enough  to  include  almost  every  case  of  "the  man 
behind  the  man  behind  the  gun,"  If  the  engineer  with  respect 
to  whom  this  inquiry  is  made  had  asked,  in  the  spring  of  1918, 
whether  he  had  better  accept  employment  in  the  construction  of 
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the  quartermaster's  storage  depot  or  had  better  wait  and  see 
whether  he  could  not  get  reinstated  in  the  Highway  Department 
on  the  first  of  May,  no  one  would  have  hesitated  to  advise  him  to 
go  into  the  war  work  and  no  one  would  have  hesitated  to  say  that 
he  would  have  been  covered  by  the  amendment  to  rule  XYL 
The  fact  that  the  war  is  about  over  should  not  be  made  a  basis 
for  holding  otherwise  now,  or  for  putting  a  narrow  construction 
on  what  was  intended  to  be  a  broad  and  liberal  amendment  to  the 
rule. 

The  fact  that  the  quartermaster's  storage  depot  was  constructed 
by  an  independent  contractor  and  not  by  direct  employees  of  the 
United  States  does  not  take  it  out  of  the  rule.  Practically  all 
of  the  munitions  were  made  under  independent  contract  Ships 
were  constructed  under  an  independent  contract  with  the 
Emergency  Fleet  Corporation*  The  war  relief  and  education 
work  were  practically  all  carried  on  by  charitable  organizations 
not  a  part  of  the  United  States  government. 

To  find  out  whether  war  work  comes  within  the  meaning  of  the 
amendment  to  rule  XVI,  we  should  look  not  to  the  financial 
arrangements  with  respect  to  it  but  to  the  nature  and  purpose  of 
the  work.  The  construction  of  a  storage  warehouse  for  the 
quartermaster's  department  was  just  as  essential  to  the  develop- 
ment and  existence  of  the  army  as  was  the  construction  of  bar- 
racks or  the  manufacture  of  gas  masks  or  bullets. 

The  engineer  in  question  has  been  separated  from  the  service 
from  December  31,  1917,  to  April  10,  1919,  a  period  of  sixteen 
months  and  ten  days,  but  in  computing  time  under  rule  XYI 
we  must  omit  from  consideration  the  period  from  April  22,  1918, 
to  February  15,  1919,  practically  ten  months.  This  leaves  less 
than  seven  months  separation  from  the  service  where  the  rule 
allows  at  least  a  year.  The  reinstatement  of  the  engineer  men- 
tioned, in  the  Highway  Department,  should  be  accepted  by  the 
Civil  Service  Commission. 
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In  the  Matter  of  Constbuino  Section  210  of  the  Militaet 

Law  Belating  to  the  Pay  of  Officers 

(Opinion  dated  April  22,  1919) 

An  offloer  acoeptins  pay  without  protest  waives  claim  to  lugher  pay. 

A  military  officer,  ordered  on  duty  at  pay  less  than  that  fixed  for 
one  of  his  grade,  who  aooepta  such  pay  without  protest,  and  continues 
to  act  under  such  order  without  protest,  waives  any  claim  to  the  higher 
pay  of  his  grade,  and  cannot  claim  it  after  being  relieved  from  active 
duty. 

Hon.  Charles  W.  Berry,  the  Adjutant-General,  submitted  an 
inquiry,  together  with  a  request  for  an  opinion  thereon,  as  fol- 
lows: "  In  1918  the  commanding  officer  of  the  New  York  Guard 
appointed  a  chief  ordnance  officer  and  authorized  him  to  secure 
three  assistants  —  one  captain  with  base  pay  of  grade  and  two 
lieutenants  without  pay.  The  ordnance  officer  found  a  major 
who  was  willing  to  accept  the  detail  provided  for  a  captain,  and 
at  the  request  of  the  ordnance  officer  the  commanding  officer 
detailed  the  major  to  duty  with  base  pay  of  grade  of  captain. 
He  served  and  accepted  the  base  pay  of  captain,  signing  for  the 
pay  of  captain  each  month  for  several  months  after  which,  by 
orders  from  headquarters,  his  pay  was  increased  to  that  of  major 
of  ten  years  standing.  Later  he  was  placed  on  the  reserve  list 
at  his  own  request. 

''The  suggestion  is  now  made  that  since  section  210  of  the 
Military  Law  provides  that  '  all  commissioned  officers  shall  be 
entitled  to  and  shall  receive  the  same  pay  and  allowances  as  com- 
missioned officers  of  the  army  and  navy  of  the  United  States  of 
equal  grade  and  term  of  service,'  it  was  beyond  the  power  of  the 
commanding  officer  to  place  a  major  on  duty  at  a  captain's  pay, 
and  the  major  is  now  entitled  to  the  difference  for  the  time  he 
served  at  the  lower  rate. 

■ 

"  What  are  the  major's  rights  f '' 
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Newton,  Attorney-General,  by  J.  L.  Cheney,  First  Deputy. — 
Section  210  of  the  Military  Law  contains  the  language  quoted 
above  and  I  am  satisfied  that  a  commanding  oflScer  has  no  author- 
ity to  order  an  officer  on  duty  without  pay,  or  at  a  pay  less  than 
that  of  his  grade,  without  consent  of  that  officer,  but  in  this  case 
the  major  consented  to  serve  at  captain's  pay  and  in  my  opinion 
waived  his  right  to  claim  more  than  that. 

In  People  ex  rel.  Satterlee  v.  Board  of  Police,  75  N.  Y.  38, 
the  statute  fixed  the  salary  of  a  police  surgeon.  The  board  of 
police  commissioners  fixed  a  lower  amount  and  appointed  the 
relator,  who  accepted  the  position  and  drew  his  salary  at  the 
rate  fixed  by  the  commissioners  for  two  years,  at  the  end  of  which 
time  he  claimed  the  salary  fixed  by  law  and  the  Court  of  Appeals 
held  that  the  acceptance  of  the  lower  rate  for  two  years  did  not 
establish  a  binding  contract  to  perform  the  duties  of  the  office 
for  the  lesser  amount  and  that  the  doctrine  of  waiver  had  no  appli- 
cation. This  opinion,  however,  has  been  ignored  in  the  later 
decisions  of  the  same  court. 

In  Clark  v.  State,  142  N.  Y.  101,  the  wages  of  a  position  were 
fixed  by  statute  and  the  claimant,  who  had  been  paid  at  a  lower 
rate,  was  held  entitled  to  claim  the  residue  but  the  court  pointed 
out  that  in  this  case  there  was  no  contract,  express  or  implied,  for 
a  rate  other  than  the  statutory  rate  and  the  opinion  carries  the 
information  that  if  there  had  been  an  agreement  to  accept  less 
than  the  statutory  rate  he  would  have  been  bound  by  it 

In  Ryan  v.  City  of  New  York,  177  N.  Y.  271,  the  Court  of 
Appeals  held  without  equivocation  that  one  who  regularly  accepted 
wages  at  a  rate  lower  than  the  statutory  rate  waived  his  right  to 
claim  more  than  he  received.  At  page  279  the  court  said: 
'*  Now,  '  it  is  well  settled  by  authority  that  a  man  may  waive  any 
right  that  he  has,  whether  secured  to  him  by  contract,  conferred 
on  him  by  statute  or  guaranteed  him  by  the  Constitution.' 
(People  ex  rel.  McLaughlin  v.  Bd.  Police  Comrs.,  174:'  N.  Y. 
450,  and  cases  cited.)  And  the  legal  eflFect  of  plaintiff's  action 
in  accepting  from  time  to  time  during  a  period  of  six  years, 
without  protest,  the  wages  paid  to  him  by  the  city,  waa  to  waive 
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any  claim  that  he  might  have  had  at  the  time  to  insist  that  the 
employing  officer  should  fix  his  rate  of  compensation  at  a  greater 
sum  than  he  did/' 

This  was  a  case  where  the  statute  did  not  fix  the  wages  in 
dollars  and  cents  but  required  the  prevailing  rate  of  wages  to  be 
paid.  But  in  the  opinion  of  Judge  O'Brien  (p.  282)  I  find  this 
language:  ^^  There  can  be  no  distinction  in  this  respect  between 
a  statute  which  fixes  the  wages  of  servants  directly  in  dollars  and 
cents  at  so  much  per  day  or  so  much  per  hour  and  a  statute  which 
fixes  minimum  wages  by  some  known  or  ascertainable  rule  or 
standard. '^  See  also  McCarthy  v.  Mayor,  etc.,  of  New  York,  96 
N.  Y.  1 ;  Grady  v.  City  of  New  York,  182  id.  18 ;  Byrnes  v.  City 
of  New  York,  150  App.  Div.  338. 

When  the  major  was  detailed,  knowing  that  only  a  captain's 
pay  was  provided,  and  accepted  the  detail  without  protest,  he 
consented  to  waive  his  strict  rights  under  section  210  of  the 
Military  Law  and  he  ratified  that  consent  every  time  he  accepted 
pay  at  the  rate  paid  to  captains  and  signed  the  pay-roll  without 
protest.  We  might  say  that  he  voluntarily  accepted  pro  hoc  vice 
a  reduction  in  grade  (so  far  as  pay  was  concerned)  to  the  grade 
of  captain,  and  this  having  been  done  with  his  full  consent  and 
without  protest,  he  cannot  now  be  heard  to  object. 

I  do  not  think  the  major  entitled  to  the  difference  between  the 
pay  he  received  and  the  pay  he  would  have  been  entitled  to  if 
ordered  on  duty  as  a  major  without  qualification  and  without 
waiver. 


In  the  Matter  of  Constbuino  the  Penal  Law,  Section  2154  — 
Motion  Pictures  —  Ordinances  —  Veto  by  the  Mayor 

(Opinion  dated  May  12,  1919) 

In  the  city  of  Jamestown  the  mayor  retains  his  charter  power  to  veto  an 
ordinance  i>ermitting  or  prohibiting  motion  pictures  on  Sunday. 

Hon.  Ernest  Cawcroft,  corporation  counsel  of  the  city  of 
Jamestown,  submits  the  question,  together  with  the  request  for 
an  opinion  thereon,  as  to  whether  or  not,  under  section  2154 
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of  the  Penal  Law  as  added  this  year,  the  common  council  may 
alone  decide  whether  or  not  Sunday  moving  pictures  shall  be 
prohibited  or  permitted  ou  Sunday  without  the  measure  being 
submitted  to  the  mayor  for  his  consideration  in  the  manner  set 
forth  in  the  city  charter. 

Newton,  Attorney-General. —  Section  2154  of  the  Penal 
Law,  as  added  by  chapter  257  of  the  Laws  of  1919,  immedi- 
ately effective,  provides  as  follows: 

"  Section  2154.  Motion  picture  exhibitions  on  the  first  day 
of  the  week.  If  in  any  city,  town  or  village  motion  pictures 
are  now  exhibited  on  the  first  day  of  the  week,  they  may  con- 
tinue to  be  so  exhibited  during  such  time  after  two  o'clock  in 
the  afternoon  as  the  exhibition  of  motion  pictures  shall  not  have 
been  prohibited  by  an  ordinance  hereafter  adopted  by  the  com- 
mon council  or  other  legislative  body  of  such  city,  toWn  or 
village,  the  adoption,  repeal  or  re-adoption  of  which  is  hereby 
authorized.  If  in  any  city,  town  or  village  motion  pictures  arc 
not  now  exhibited  on  the  first  day  of  the  week,  they  shall  not  be 
BO  exhibited  except  during  such  time  after  two  o'clock  in  the 
afternoon  as  shall  be  permitted  by  an  ordinance  hereafter 
adopted  by  the  common  council  or  other  legislative  body  of  such 
city,  town  or  village,  the  adoption,  repeal  or  re-adoption  of 
which  is  hereby  authorized." 

It  will  be  noted  that  the  question  turns  upon  the  construction 
of  the  words  "shall  not  have  been  prohibited  by  an  ordinance 
hereafter  adopted  by  the  common  council  or  other  l^islative 
body,"  and  the  words  "as  shall  be  permitted  by  an  ordirumce 
hereafter  adopted  by  the  common  council  or  other  legislative 
body."  Under  the  Jamestown  city  charter  (Laws  of  19*07,  chap. 
387)  section  54  provides  that  all  the  legislative  acts  of  the 
common  council  shall  be  by  resolution.  Under  section  56  the 
legislative  power  is  vested  in  the  common  council,  and  it  is 
given  authority  to  enact  ordinances  for  the  government  of  the 
city  and  management  of  its  affairs,  for  the  protection  and 
improvement  of  public  property  and  for  the  preservation  of  good 
order,  peace  and  public  health,  for  the  safety  and  welfare  of  its 
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inhabitants,  and  for  the  protection  and  aecurity  of  their  prop- 
erty. Under  section  80,  the  executive  power  of  the  city  is 
vested  in  the  mayor,  a  constitutional  officer.  Section  81  provides : 

"Section  81.  Mayor^B  veto  power.  Every  order,  resolution, 
ordinance  and  act  of  which  he  disapproves  in  whole  or  in  part 
shall  be  returned  by  him  to  the  common  council  within  five  days 
after  its  adoption,  Sunday  excepted,  with  his  objection  in  writ- 
ing, which  shall  be  filed  with  the  clerk ;  and  the  common  council 
may,  at  its  next  regular  meeting  after  such  veto,  reconsider  such 
order,  resolution,  ordinance  or  act,  or  the  portion  thereof  dis^ 
approved,  and  if  the  same  be  then  adopted  by  concurring  vote  of 
two-thirds  of  all  the  members  of  the  common  council,  it  shall  have 
full  force  and  effect.  Every  order,  resolution,  ordinance  and  act 
adopted  by  the  common  council  shall  take  effect  immediately 
upon  being  signed  by  the  mayor,  unless  such  order,  resolution, 
ordinance  or  act  shall  specifically  provide  the  contrary.  Every 
resolution,  order,  ordinance  or  act  which  the  mayor  shall  fail  to 
approve  or  disapprove  in  whole  or  in  part  within  five  days  after 
its  adoption,  Sunday  excepted,  shall,  by  reason  of  such  failure, 
have  full  force  and  effect.'^ 

Under  the  same  title,  the  judiciary  of  the  city  is  provided 
for.  This  is  quite  consistent,  since  it  recognizes  the  paramount 
theory  in  the  American  system  of  government,  for  the  division  of 
public  authority  into  legislative,  executive  and  judicial 
departments. 

The  Legislature  in  this  instance  has  said  that  the  local  legis- 
lative power  shall  be  exercised  by  "  an  ordinance,"  and  not  other- 
wise. It  has  not  said  the  common  council  shall  "  consent "  or 
"  approve,'^  "  permit "  or  "  license  '^  or  "  resolve."  The  power 
is  broad  indeed,  still  it  must  be  special  in  its.  operation  and  appli- 
cation. We  must  look  to  the  charter  provisions  for  the  operation 
and  application  of  this  power,  just  as  we  must  look  to  the  charter 
for  the  organization  and  membership  of  the  common  council. 
The  statute  does  not  purport  to  organize  a  common  council  or 
board  of  aldermen;  it  simply  puts  into  the  hands  of  a  body 
already  existing,  by  the  use  of  a  well-understood  technical  term, 
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an  additional  authority,  which  the  courts  have  heretofore  denied 
the  council.  People  ex  rel.  Kieley  v.  Lent,  166  App.  Div.  650; 
£linger  v.  Ryan,  91  Misc.  Rep.  71;  People  ex  rel.  Bender  v. 
Joyce,  174  App.  Div.  574. 

The  use  of  the  term  '^  ordinance  "  indicates  something  more  than 
a  mere  license,  permit  or  resolution.  Dillon  says:  "A  resolu- 
tion properly  so  called  becomes,  when  not  controlled  by  statute 
or  charter,  operative  by  mere  adoption  by  the  council,  whilst  an 
ordinance  usually  depends  for  its  validity  upon  approval  by  the 
municipal  executive,  followed,  when  required,  by  recording  and 
publication.  Of  the  two  methods  of  evidencing  a  municipal  act 
the  ordinance  is  the  more  deliberate  and  attended  with  greater 
solemnity."    Mun.  Corp.  §  571. 

We  must,  therefore,  assume  that  the  Legislature  intended  this 
power  to  be  exercised  in  the  usual  and  ordinary  way.  The 
statute  does  not  say  what  this  usual  and  ordinary  way  is,  nor 
do  we  find  it  in  the  Constiution.  Where,  then,  must  we  look  for 
it  ?  Usually  it  is  to  be  found  in  the  charter  specially  applicable 
to  the  city  and  in  the  general  statutes  applicable  to  all  cities 
alike,  or  applicable  to  a  city  of  the  class  into  which  Jamestown 
falls. 

It  is  a  well-recognized  principle  of  statutory  construction, 
needing  no  citation  of  authority  for  its  support,  that  a  local  law 
prevails  in  the  face  of  a  general  measure,  unless  the  general 
law  in  unmistakable  terms  repeals  directly  or  by  implication 
the  provisions  of  the  local  law.  I  find  no  direct  repeal  of  the 
charter  in  the  general  ccatute  and  repeals  by  implication  are  not 
to  be  sought  for,  but  are  rather  to  be  frowned  upon.  Although 
section  2154  of  the  Penal  Law  says  nothing  upon  the  subject, 
the  charter  says  much  and  elaborates  the  general  powers  granted. 
Power  to  enact  ordinances  is  found  under  section  288  of  the 
Motor  Vehicle  Law,  in  sections  126,  136  and  180  of  the  General 
Municipal  Law,  in  sections  9,  20  and  23  of  the  General  City 
Law,  and  in  many  other  general  statutes.  I  have  failed  to  find 
a  case  where  it  has  been  decided  that  a  general  grant  of  power 
to  a  common  council  to  enact  an  ordinance  leaves  them  free  from 
other  charter  provisions. 
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Legislative  grants  of  power  for  the  goveminent  of  cities  are 
provided  for  in  article  12  of  the  State  Constitution.  The  same 
instrument  provides  for  the  Legislature  of  the  State,  and  con- 
tains restrictions  thereon,  by  establishing  the  Governor's  veto 
power.  So,  under  the  Constitution,  where  it  is  provided  in 
article  3,  section  27,  that  '^the  legislature  shall  by  general  laws 
confer"  certain  powers,  this  certainly  means  that  these  laws 
shall  obtain  force,  subject  to  the  limitations  of  executive  dis- 
approval ;  and  where  it  is  provided  in  article  3,  section  29,  that 
"the  legislature  shall  by  law''  provide  for  the  occupation  and 
employment  of  prisoners,  and  in  article  1,  section  9,  that  "the 
legislature  shall  pass  appropriate  laws"  to  prevent  certain 
offenses,  it  cannot  be  said  that  these  things  shall  be  done  r^ard- 
less  of  the  powers  of  the  Governor  elsewhere  expressed.  Yet 
it  must  be  remembered  that  the  veto  power  of  the  executive  is 
Bot  absolute,  either  under  the  Constitation,  or  as  shown  in  sec- 
tion 81  of  the  Jamestown  charter  above  quoted.  The  vote  of 
two-thirds  of  the  members  of  the  common  council,  convinced  of 
the  wisdom  of  the  original  action,  makes  the  ordinance  effective, 
r^ardless  of  the  veto  by  the  mayor. 

It  is  therefore,  my  opinion,  that  the  ordinances  authorized  by 
section  2154  of  the  Penal  Law  shall  take  the  usual  and  logical 
course  and  be  passed  by  the  common  council  of  the  city  of 
Jamestown,  as  the  composition  of  that  body  is  expressed  in  the 
charter,  at  a  meeting  likewise  prescribed,  with  a  quorum  as  laid 
down  in  that  instrument,  by  votes  as  so  authorized,  under  the 
rules  permitted  by  that  instrument;  that  such  ordinances,  as 
provided  thereunder,  shall  be  sent  to  the  mayor  to  be  acted  upon 
under  his  charter  powers;  then  to  be  interpreted  and  enforced 
under  section  138  of  the  charter,  which  confers  jurisdiction  upon 
the  police  justice  to  impose  fines,  penalties  or  forfeitures  for  the 
violation  "of  any  ordinance  duly  enacted  by  the  common 
council."  If  we  are  to  look  to  the  charter  at  all  to  determine 
how  the  common  council  is  to  operate,  we  must  look  to  the  whole 
instrument  and  apply  it  consistently  throughout  People  ex  rd. 
Ennis  v.  Schroeder,  76  N.  Y.  160. 
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Enobj^ous  Incbease  in  the  Exfenditubss  of  thx  Statb 
Caused  by  the  Undertaking  of  Vast  Public  Improvements  in 
Accordance  with  the  Wishes  of  the  Voters  as  Expressed  at  the 
Polls  —  Suggestions  of  the  State  Comptroller  as  to  How 
Best  to  Meet  These  Increases 

(Dated  March,  1919) 

How  deficits  in  the  present  sources  of  revenue  may  be  met  without  orer- 
burdening  real  estate  —  substitutes  for  the  excise  (liquor)  tax  suggested 
and  the  efficacy  of  the  proposed  individual  income  tax  regarded  as 
doubtful. 

War  emergency  appropriationa  amounting  to  about  $19,000,000  and 
the  loBS  of  $11,000,000  of  excise  tax,  making  a  total  of  $30,000,000  of 
deficit  might  be  provided  for  without  increaaing  the  State's  direct 
tax  on  realty.  The  war  emergency  appropriations  and  the  fixed  charges 
incurred  by  the  vote  of  the  people  are  the  causes  for  the  rapid 
increase  in  the  State's  financial  obligations.  This  additional  cost  was 
not  due  to  waste  and  extravagance  of  public  officials,  but  largely  because 
the  people  themselves  have  declared  their  desire  for  improvementa  which, 
so  far,  have  created  a  funded. debt  exceeding  $268,000,000.  The  annual 
interest  obligation  on  this  debt  amounts  to  $13,000,000.  The  costs  of 
the  great  improvements  have  passed  beyond  the  control  of  officials  and 
all  the  latter  can  do  is  to  be  diligent  in  the  exercise  of  economy  measured 
at  best  in  thousands  of  dollars  as  against  fixed  obligations  of  millions 
annually.  In'  addition  to  the  niunerous  bond  issues  of  recent  years  are 
the  requirements  under  the  Workmen's  Gompeosatiooi  Law,  widows* 
pension,  better  protection  of  labor  and  public  health,  public  defense  and 
other  obligations,  including  the  increased  cost  of  maintaining  the  wards 
of  the  State  in  State  institutions  and  the  increased  number  of  imnatea 
in  these  institutions,  especially  in  the  hospitals  for  the  insane.  To  meet 
all  these  increases  of  obligations  without  resorting  further  to  taxation 
upon  real  estate,  those  now  in  charge  of  the  State's  finances  believe  that 
sufficient  revenue  could  be  obtained  at  the  present  time  without  causing 
any  great  disturbance  to  the  present  business  condition  now  facing  seri- 
ous readjustments.  At  least  three  millions  more  annually  could  be 
secured  from  the  Inheritance  (transfer)  Tax  Law  by  taxing  bequests 
to  benevolent,  educational  and  kindred  institutions  of  other  States  and 
by  taxing  the  estates  of  non-residents  in  respect  to  money  or  intangibles 
physically  present  within  the  State.  Other  commonwealths  insist  upoa 
such  a  tax,  and  it  is  time  that  New  York  followed  suit.    Onr  present 
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investment  tax  is  permUsiye,  but  it  is  difficult  to  compel  owners  of 
intangibles  to  cmitribute  as  they  should  for  the  support  of  the  State. 
If.  the  present  law  were  made  mandatory  and  suitable  penalties  pro- 
vided, at  least  $4,000,000  more  could  be  added.  Last  year  motorists 
paid  net  as  their  contribution  in  return  for  the  lavish  sums  expended 
primarily  for  their  benefit  in  the  creation  of  improved  highways,  $2,000|- 
000.  If  this  State  should  adopt  an  annual  tax  similar  to  that  imposed 
in  all  others  at  least  $2,500,000  more  revenue  could  be  secured  from  this 
source.  Ten  million  six  hundred  thousand  dollars  will  be  lost  to  the 
State  by  the  liquor  taxes  but  many  substitutes  for  liquor  will  be  offered 
the  public.  Hotels  and  restaurants  will  profit  from  these  non-intoxicat- 
ing  substitutes  and  this  business  would  easily  produce  at  least  $6,000,000 
fumually.  An  increase  in  the  amount  paid  by  corporations  organized 
here  for  the  first  time  would  yield  an  income  aggregating  $2,000,000. 
To  the  $5,000,000  yielded  last  year  by  the  stock  transfer  tax  at  least 
$1,000,000  could  bo  added  without  increasing  the  present  rate  if  a  tax 
were  imposed  on  the  shares  of  stock  borrowed  and  loaned  and  abo  upon 
their  original  iseue.  Twelve  million  dollars  more  revenue  could  be 
secured  from  the  present  3  per  cent  manufacturing  and  mercantile 
corporation  income  tax  if  partnerships  and  general  business  organisations 
were  included  in  the  scope  of  this  law.  Last  year  the  tax  on  banks 
smounted  to  $5,500,000.  This  was  retained  by  the  communities  while 
the  tax  on  trust  companies  and  the  surplus  of  savings  banks  aggregat- 
ing $4,000,000,  was  kept  by  the  State.  If  the  rate  of  tax  on  these 
institutions  were  advanced  ^  per  cent  it  would  yield  at  least  $2,375,000 
in  addition.  The  law  now  limits  the  exemption  of  bonds  to  Federal, 
State  and  municipal  securities.  If  this  law  were  amended  so  as  to  tax 
every  serial,  registered  or  coupon  bond  issued  as  an  investment,  at  least 
$2,000,000  more  income  could  be  secured.  The  suggested  adoption  of  an 
income  tax  in  this  State  similar  to  that  enforced  in  Massachusetts, 
Wisconsin  and  other  commonwealths  is  problematical.  In  view  of  the 
present  Federal  tax  on  income  and  the  proposed  increase  to  cover  at 
least  six  years  of  the  future,  it  is  doubtful  whether  the  adoption  of  such 
a  source  of  revenue  would  be  practical  at  this  time  without  great  friction. 
Matters  appertaining  to  the  audit  bureau,  land  tax  bureau,  municipal 
accounts  bureau,  trsnsfer  (inheritance)  tax  bureau  and  miscellaneous 
matters  stated  and  discussed. 

Tkavis,  Comptroller. —  The  State  of  New  York  is  now  facing 
the  problem  of  making  up  the  tremendous  deficit  caused  by  war 
emergency  appropriations  of  $19,000,000  and  the  approaching 
loss  of  $11,000,000  excise  tax  without  increasing  the  State's 
direct  tax  on  realty.  The  average  taxpayer,  in  spite  of  the  impor- 
tance of  this  problem,  has  shown  but  little  interest  in  its  solution. 

This  apathy  on  the  part  of  the  public,  however,  has  served  as  an 
State  Debt.  Rkpt.— Vol.   19       26 
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incentive  to  the  fiscal  authorities  of  the  State  to  redouble  their 
energies  toward  working  out  a  satisfactory  answer. 

At  the  outset  let  it  be  said  that  during  the  last  few  years  our 
taxpayers  have  observed  the  State  undertaking  mammoth  and 
costly  enterprises,  such  as  the  barge  canal,  forest  preserve  and 
highway  improvement,  and  they  have  encouraged  these  measures 
by  their  vote.  During  the  same  time  the  Legislature  has 
broadened  the  scope  of  governmental  functions,  and  these  same 
citizens  have  looked  on  with  approval  as  the  State  extended  its 
control  for  better  protection  of  labor,  improvement  of  health, 
advancement  of  agriculture  and  the  promotion  of  education. 
Last  year's  budget,  for  example,  included  almost  every  kind  of 
aid  and  protection,  and  this  required  considerable  additional 
money. 

Heavy  Costs  Not  Dub  to  Waste 

It  meant,  moreover,  that  with  this  increased  complexity  of 
government  taxes,  public  expenditures  must  continue  to  grow 
at  an  alarming  rate.  No  one  wants  higher  taxes.  But  every  one 
wants  the  things  that  necessitate  high  taxes.  However,  these 
war  emergency  appropriations  and  the  fixed  charges  incurred  by 
the  vote  of  the  people  have  recently  brought  to  the  attention  of 
the  taxpayers  the  causes  for  the  rapid  increase  in  the  State's 
financial  obligations.  These  citizens  appreciate  now  as  never 
before  that  this  additional  cost  was  not  due  to  the  waste  and 
extravagance  of  public  officials,  but  largely  because  the  people 
themselves  have  declared  their  desire  for  improvements  which, 
so  far,  haive  created  a  funded  debt  exceeding  $268,000,000. 

Again,  they  realize  that  this  sum  of  money  was  borrowed. 
Thus  there  was  assumed  an  enormous  annual  interest  obligation 
of  $13,000,000  to  liquidate  the  debt.  This  situation  will  require 
the  wisest  financing  for  years  to  come  in  order  to  keep  the  bulk 
of  taxation  at  the  minimum.  The  people  of  New  York  under- 
stand that  they  have  definitely  committed  themselves  to  these 
great  enterprises  and  improvements.  They  also  appreciate  that 
their  costs  have  passed  beyond  the  control  of  the  officials  whom 
they  elected  and  that  all  the  latter  can  do  is  to  be  diligent  in  the 
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exercifle  of  economy  measured  at  best  in  thousands  of  dollars  aa 
against  fixed  obligations  of  millions  annually. 

Besides  the  increased  financial  requirements  caused  by  these 
numeiouB  bond  issues  of  recent  years  there  are  the  additional 
administrative  expenses  resulting  from  new  activities  of  the  State 
which  have  been  enacted  into  law  as  the  result  of  popular  demands. 
These  are  the  Workmen's  Compensation  Law  requiring  879  em- 
ployees and  costing  $1,700,000  each  year,  widows'  pension,  better 
protection  of  labor  and  public  health,  public  defense,  etc.  The  cost 
of  maintaining  the  State's  wards  in  hospitals,  prisons  and  other 
institutions  has  increased  in  the  same  proportion  as  the  cost  of 
living  outside,  and  furthermore  the  population  of  these  institu- 
tions, especially  in  the  hospitals  for  the  insane,  has  grown 
rapidly. 

Officials  Seek  Solution 

How  to  meet  these  increasing  obligations  without  resorting 
further  to  taxation  upon  real  estate,  already  heavily  burdened 
by  the  taxes  of  municipalities,  is  the  problem  to  which  State 
officials  and  a  special  committee  of  the  Legislature  have  been 
directing  their  attention  during  the  past  few  weeks.  Within  this 
time  many  model  schemes  of  taxation  have  been  suggested,  but 
it  is  the  opinion  of  those  in  charge  of  the  State's  finances  that 
snfficient  revenue  could  be  obtained  at  the  present  time  without 
causing  any  great  disturbance  to  the  present  business  condition 
now  facing  serious  readjustments. 

Before  discussing  these  it  should  be  borne  in  mind  that  for 
many  years  New  York's  government  has  been  supported  largely 
by  revenues  derived  from  special  taxes  on  liquor,  corporations, 
inheritances,  stock  transfers,  and  in  later  years,  automobiles, 
exemption  of  secured  debts,  investments,  and  sundry  others,  con- 
stituting the  State's  wealth  other  than  in  real  estate.  During 
the  last  two  years  rates  on  some  of  these  taxes  have  been  increased, 
and  now  that  the  State's  greatest  single  source  of  income,  excise 
(liquor)  tax,  will  be  soon  lost,  it  will  be  necessary  to  further 
increase  these  or  add  other  sources  if  the  real  estate  is  to  be 
exempted  farther.    This  could  be  accomplished  as  follows: 
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The  Inheritance  (transfer)  Tax  Law  could  be  amended  so  as 
to  yield  at  least  $3,000,000  more  annually.  New  York  does  not 
tax  bequests  to  benevolent,  educational  and  kindred  institutions 
of  other  states,  nor  is  a  tax  imposed  upon  the  estates  of  non- 
residents in  respect  to  money  or  intangibles  physically  present 
within  the  State.  Other  conmionwealths  insist  upon  such  a  tax, 
and  it  is  time  that  New  York  should  follow  suit.  The  present 
investment  tax  is  permissive,  but  it  is  difBcult  to  compel  owners 
of  intangibles  to  contribute  as  they  should  for  the  support  of  the 
State.  If  the  present  law  were  made  mandatory  and  suitable 
penalties  provided,  at  least  $4,000,000  more  could  be  added. 

MoTORiSTd  SnouiiD  Pat  Shake 

Within  the  last  twenty  years  over  $125,000,000  has  been 
expended  or  pledged  by  the  State  for  improved  highways  and 
about  $12,000,000  in  addition  for  maintenance  and  interest  each 
year.  Last  year  motorists  paid  about  $4,200,000,  half  of  which 
was  shared  with  the  communities,  leaving  only  $2,000,000  as 
their  contribution  in  return  for  the  lavish  sums  expended  pri- 
marily for  their  benefit.  If  this  State  should  adopt  an  annual 
tax  similar  to  that  imposed  in  all  others  at  least  $2,500,000  more 
revenue  could  be  secured  from  this  source. 

This  year  New  York  will  lose  approximately  $10,600,000  from 
liquor  taxes  because  of  the  nationwide  prohibition  movement,  but 
it  is  evident  that  many  substitutes  for  intoxicating  liquors  will 
be  offered.  Many  hotels  and  popular  restaurants  will  leap  a 
large  profit  from  traffic  in  these  non-intoxicating  substitutes,  and 
a  tax  on  this  business  would  easily  produce  at  least  $6,000,000 
annually.  Again,  corporations  organizing  here  for  the  first  time 
pay  comparatively  less  for  this  privilege  than  in  any  other  states 
and  a  slight  increase  in  the  present  rate  would  produce  an  income 
aggregating  $2,000,000  annually. 

The  stock  transfer  tax  yielded  over  $5,000,000  last  year,  and 
at  least  $1,000,000  more  could  be  added  without  increasing  the 
present  rate  if  a  tax  were  imposed  on  the  shares  of  stock  borrowed 
and  loaned  and  also  upon  their  original  issue.    In  addition,  over 
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$12,000,000  more  revenue  could  be  secured  from  the  present  3 
per  cent  manufacturing  and  mercantile  corporation  income  tax 
if  partnerships  and  general  business  organizations  were  included 
in  the  scope  of  this  law.  The  noticeable  tendency  of  late  on 
the  part  of  many  such  corporations  to  dissolve  with  the  intention 
of  continuing  their  business  as  copartnerships  justifies  including 
this  class  of  enterprises  within  the  new  law. 

WoiJU)  Yield  ak  Extra  $2,375,000 

Shares  of  stock  in  national  and  State  banks  and  trust  com- 
panies and  the  surplus  of  savings  banks  are  now  taxed  at  the 
rate  of  1  per  cent  on  their  value  or  surplus.  The  tax  on  banks 
last  year,  amounting  to  $5,500,000,  was  retained  by  the  com- 
munities while  the  tax  on  trust  companies  and  the  surplus  of 
savings  banks,  aggregating  $4,000,000,  was  kept  by  the  State. 
If  this  rate  was  increased  1/4  P^r  cent  it  would  yield  at  least 
$2,375,000  in  addition. 

Finally,  an  additional  income  of  at  least  $2,000,000  annually 
could  be  secured  if  the  law  limiting  the  exemption  of  bonds  to 
Federal,  State  and  municipal  securities  was  amended.  This 
would  mean  the  taxing  of  every  serial,  registered  or  coupon  bond 
issued  as  an  investment. 

These  amendments  if  adopted  would  easily  produce  sufficient 
revenues  without  resorting  to  any  radical  change  in  the  present 
system  of  taxation.  Considerable  has  been  said  of  late  as  to  the 
feasability  of  adopting  an  income  tax  here  in  New  York,  similar 
to  that  in  force  in  Massachusetts,  Wisconsin,  and  other  common- 
wealths. In  view  of  the  present  Federal  tax  on  incomes  and  the 
proposed  increase  to  cover  at  least  six  years  of  the  future,  it  is 
doubtful  whether  the  adoption  of  such  a  novel  source  of  revenue 
would  be  practical  at  this  time  without  great  friction. 

EuGiTNB  M.  Tkavis 

Audit  Bureau 

Eecommendations  for  meeting  an  expected  deficit  of 
$10,006,000  in  the  State's  revenues  and  $19,000,000  in  the  local- 
ities, without  adopting  any  sweeping  changes  in  the  present  sys- 
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tern  of  taxation,  were  made  recently  by  Comptroller  Travis  before 
the  joint  Legislative  Committee  on  Taxation.  The  Comptroller 
suggested  amendments  to  the  corporation,  inheritance,  investment, 
banking,  stock  transfer  and  motor  car  tax  laws,  which,  with  other 
slight  additions,  will  produce  sufficient  revenue  without  resorting 
further  to  any  new  sources  of  income. 

At  the  outset,  the  Comptroller  declared  that  he  did  not  oppose 
the  adoption  of  an  individual  income  tax,  although  he  believed 
in  view  of  the  recent  federal  law,  it  would  be  impractical  for  the 
State  to  adopt  one  at  this  time.  In  support  of  this  contention,  the 
Comptroller  cited  the  views  of  Professors  Seligman  and  Bullock, 
as  experts  now  in  the  employ  of  the  committee.  He  suggested, 
however,  as  a  substitute  for  the  excise  tax,  a  tax  on  non-intoxicat- 
ing liquors  which,  he  predicted,  would  produce  at  least  $6,000,000 
annually.  In  addition,  the  Comptroller  proposed  a  tax  on  all 
serial  bonds,  whether  registered  or  coupon,  exempting  bonds  of 
the  United  States,  the  State  and  its  subdivisions.  Discussing  the 
other  recommendations,  the  Comptroller  said  in  part: 

"Assuming  that  business  conditions  now  facing  serious  readjust- 
ment may  result  in  reducing  the  net  income  basis  for  assessments 
on  manufacturing  and  mercantile  corporations,  I  believe  that  any 
deficit  here  could  be  made  up  by  including  business  partnerships 
generally  as  well  as  corporations,  other  than  insurance  and  mon- 
eyed not  already  paying  any  State  tax,  within  the  scope  of  this 
new  3  per  cent  income  measure.  The  noticeable  tendency  of  late 
on  the  part  of  certain  corporations  to  dissolve  with  the  intention 
of  continuing  the  same  business  as  copartnerships,  suggests  this 
remedy,  which,  with  the  other  amendments,  would  yield  at  least 
$12,000,000  annually. 

"An  additional  income  of  at  least  $2,500,000  would  be  possible 
through  amendments  to  the  transfer  (inheritance)  tax  law  taxing 
personal  property  of  all  nonresident  decedents.  This  would  mean 
the  re-enactment  of  the  statute  as  it  existed  prior  to  1911  when 
a  change  was  made,  which,  it  is  estimated,  has  cost  New  York 
over  $12,000,000.  Again,  this  Commonwealth  donates  millions 
of  dollars  each  year  to  education  and  eleemosynary  institutions  of 
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other  states  where  such  moneys  would  be  returned  for  the  support 
of  government  or  a  heavy  tax  imposed  upon  their  transfer.  Within 
the  last  two  months  the  State  has  lost  over  $1,500^000  of  addi- 
tional revenue  from  the  De  Lamar  and  Sterling  estates.  During 
last  year  l^slation  was  recommended  which,  had  it  become  law, 
would  have  netted  the  State  considerable  revenue. 

"  The  present  permissive  investment  tax  returned  $1,2-65,000 
last  year,  and  since  August,  $700,000.  Its  provisions  should  be 
made  mandatory  to  produce  at  least  $4,000,000  annually  from 
$12,000,000,000,  the  estimated  value  of  intangible  property 
which,  so  far,  has  utterly  failed  to  contribute.  A  tax  of  one- 
twentieth  of  one  per  cent  based  upon  the  amount  of  capital  stock 
issued  and  employed  in  the  State,  is  required  of  all  corporations 
organized  for  the  purpose  of  doing  business.  While  last  year's 
revenue  from  this  source  was  less  on  account  of  war  conditions  — 
only  $819,365  against  $1,217,436  in  1917  — twice  this  amount 
would  be  collected  if  a  tax  similar  to  that  imposed  in  other  states 
was  adopted  here.     ♦     ♦     ♦ 

"  The  tax  on  stock  transfers  netted  the  State  last  year  over  five 
million  dollars.  The  present  fee  is  two  cents  on  each  $100  worth 
of  shares  of  stock  sold  or  transferred,  and  should  not  be  increased. 
However,  the  taxing  of  the  borrowing  and  loaning  of  stock  and  the 
dealing  in  futures  is  suggested,  and  this  would  add  fully  a  million 
dollars  annually.     ♦     ♦     ♦ 

"During  the  last  two  decades,  over  $125,000,000  has  been 
pledged  or  expended  as  the  State's  share  toward  highway  con- 
struction. Within  this  time  about  $12,000,000  annually  has  been 
contributed  toward  their  maintenance  and  interest  charges.  The 
income  from  motor  car  taxes  last  year  aggregated  $4,214,921, 
half  of  which  was  shared  with  the  locality,  leaving  about  $2,000,- 
000  to  be  retained  as  the  motorists'  annual  return  for  the  $12,000.- 
000  expended.  It  is  the  judgment  of  the  Comptroller's  office  that 
users  of  the  roads,  through  their  associations,  should  be  invited 
to  consult  with  the  Legislature  with  a  view  of  ascertaining  whether 
they  should  not  contribute  more  liberally  to  the  upkeep  and  costs 
of  the  roads." 
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Corporation  Tax  Bureau 

Corporation  tax  receipts  have  already  passed  the  $22,000,000 
mark  —  the  record  reached  last  year  —  Comptroller  Travis 
amiounced  recently.  Within  the  past  eight  months,  these  busi- 
ness associations  have  added  nearly  $30,000  more  revenue  to  the 
State's  income  than  the  amount  collected  during  the  entire  twelve 
months  of  the  previous  fiscal  year.  Never  before  in  its  history 
has  the  State  received  anywhere  near  this  mass  of  revenue  from 
corporations  or  from  any  other  separate  taxation  device. 

Since  July  1,  $22,107,046.09  has  been  collected  compared  with 
$22,078,638.82  received  within  the  corresponding  period  last 
year.  Of  this  total,  $9,712,103.06  was  paid  in  under  the  old 
corporation  tax  provision,  which  affects  savings  banks,  invest- 
ment and  trust  companies,  transportation  and  transmission  cor- 
porations, waterworks,  gas,  electric,  steam-heating,  lighting  and 
power  companies,  title  insurance,  mortgage,  guaranty,  surety, 
casualty,  employers'  liability,  life,  fire  and  other  insurance,  safe 
deposit,  warehouse  and  real  estate  companies. 

The  new  3  per  cent  corporation  income  tax  measure  imposed 
upon  the  net  earnings  of  manufacturing  and  mercantile  com- 
panies up  to  March  first,  netted  $9,393,067.13,  over  $300,000  more 
than  the  amount  collected  during  the  comparative  period  of  the 
previous  year.  This  new  tax  amendment  rcpresei^ts  the  latest 
effort  on  the  part  of  the  State  to  increase  its  revenues  by  indirect 
methods.  Within  the  first  eight  months  of  its  existence,  $12,- 
079,395.05  was  received  by  the  State  Comptroller's  office  com- 
pared with  $12,394,943.03  collected  so  far  this  year. 

From  the  above  analysis,  it  is  apparent  that  corporations  have 
been  enjoying  a  prosperous  business  during  last  year.  Because 
they  form  a  necessary  part  of  every  industrial  community  and 
represent  great  masses  of  intangible  wealth,  the  more  important 
becomes  the  problem  of  securing  an  equitable  system  of  taxation, 
and  at  the  same  time,  an  economical  method  of  collection. 
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Finance  Buseau 

That  New  York  State  government  has  been  operating  during 
recent  years  under  highly  segregated  budgets  which,  owing  to 
their  non-elasticity,  have  developed  tendencies  to  overestimate 
the  needs  of  the  State  is  shown  in  the  report  submitted  last  month 
to  the  Governor  pursuant  to  the  Finance  Law,  by  Comptroller 
Travis.  According  to  the  Comptroller's  figures,  $15,190,842.54 
have  elapsed  in  the  general  fund  since  1910  as  the  result  of  this 
condition;  $9,475,986.61  since  1916. 

"I  am  of  the  opinion,^'  explained  the  Comptroller,  "that  a 
material  saving  could  be  made  in  the  amount  appropriated  each 
year  if  appropriations  were  made  in  a  more  elastic  and  con- 
densed form.  If  this  is  done  I  believe  the  same  results  r^ard- 
ing  costs  and  control  over  expenditures  would  be  obtained  as 
at  present.  While  the  various  organization  units  of  the  State 
are  required  to  make  their  estimates  according  to  detailed  classi- 
fications, it  is  well  understood  that  these  requests  do  not  always 
represent  the  actual  budget  requirements  and  can  therefore  be 
materially  reduced. 

"  The  requests  for  appropriations  exceed  the  estimated 
resources  available  during  the  year  1919-1920  by  $38,964,- 
416.92.  Last  year  requests  were  reduced  $15,077,019.47  and 
as  the  requested  appropriations  (aggregating  $96,602,290.78) 
are  $1,512,395.64  less  than  1917,  it  is  reasonable  to  suppose  that 
the  same  reduction  can  be  made  on  this  year's  amount  which 
would  reduce  the  amount  of  the  budget  for  the  coming  year  to 
approximately  the  same  as  last  year.  If  this  can  be  done,  it  will 
still  be  nece^ary  to  procure  additional  revenue  to  finance  tho 
budget  as  the  loss  in  receipts  of  liquor  taxes  makes  it  imperative 
that  there  be  a  revision  of  the  present  revenue  laws. 

"As  a  means  of  financing  the  budget  for  the  year  1919-1920, 
I  suggest  that  in  addition  to  the  estimated  available  resources  of 
$57,637,873.86,  a  direct  State  tax  be  again  levied  upon  the  gen- 
eral property  subject,  to  taxation  —  the  same  as  this  year  —  for 
the  estimated  amount  for  State  debt  services  of  $13,341,078.42 
and  that  new  special  taxes  be  enacted  by  the  Legislature  to  pro- 
duce sufficient  revenue  to  balance  the  budget  requirements." 
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Land  Tax  Bukbau 

Practically  one-third  of  the  State's  direct  tax  for  the  current 
year,  aggregating  $13,272,069  and  payable  February  fifteenth,  has 
been  received.  Comptroller  Travis  announced.  Of  the  total  amount 
to  be  collected  in  two  more  instalments,  due  April  fifteenth  end 
May  fifteenth,  $8,812,500  goes  for  the  payment  of  interest  on  the 
State  debt;  $4,394,085  for  the  sinking  funds  for  their  redemption 
at  maturity,  while  $65,483  is  for  the  support  and  maintenance  of 
government. 

The  Legislature  fixed  the  direct  State  tax  for  this  year  at  1.06 
mills,  and  the  rate  is  based  on  the  valuations  made  last  year  of 
$12,520,819,811.  The  tax  rate  of  1.06  mills  on  each  dollar  of 
real  and  personal  property  means  that  each  property  holder  pay- 
ing this  tax  pays  at  the  rate  of  10  6/10  cents  on  each  $100  of 
valuation,  or  $1.06  on  every  $1,000.  When  it  is  understood  that 
each  property  owner  in  New  York  city  pays  locally  over  $2  for 
each  $100  of  valuation,  and  in  some  of  the  smaller  cities  of  the 
State  as  high  as  $4  per  $100,  the  very  small  proportion  of  the 
amount  of  this  tax  is  better  appreciated. 

Of  the  total  amount  received  for  the  first  instalment.  New  York 
city  contributed  $2,840,876.52,  divided  as  follows:  New  York 
county,  $1,766,936;  Bronx,  $237,049;  Kings,  $606,273;  Queens, 
$198,458  and  Richmond,  $32,158.  The  Legislature  determines 
the  amount  necessary  to  be  raised  among  the  localities,  fixing  the 
rates  and  purposes  for  which  this  tax  is  to  be  levied.  In  accord- 
ance with  this  law,  the  Comptroller  levies  the  tax,  basing  his 

calculations  on  the  values  established  and  equalized  by  the  State 
Board  of  Equalization,  of  which  the  Comptroller  is  a  member. 
These  equalized  values  are  published  in  a  report  of  the  State 
Board  on  or  before  September  thirtieth,  from  which  statement  the 
amount  chargeable  to  the  locality  is  determined. 

After  the  amount  of  the  tax  is  determined,  notices  are  sent 
by  the  State  Comptroller  to  the  clerk  of  the  board  of  supervisors, 
the  chairman  of  the  board  and  county  clerks  of  each  county,  in 
order  that  these  officials  may  include  such  amounts  in  their  next 
budget.    As  shown  above,  one-third  of  the  taxes  are  payable  to  the 
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State  on  February  fifteenth,  and  the  remaining  two-thirds  on 
April  fifteenth  and  May  fifteenth,  next  succeeding  the  date  of  the 
levy. 

Municipal  Accounts  Bubeau 

Shortages  aggregating  over  $82,000  in  the  financial  accounts  of 
60  out  of  the  141  municipalities  examined  are  disclosed  in  the 
annual  report  of  State  Comptroller  Travis,  to  be  submitted  to 
the  Legislature  this  month.  Incorporated  in  his  statement  rela- 
tive to  the  activities  of  the  1,350  municipal  corporations  of  the 
State,  the  Comptroller  includes  an  elaborate  system  of  statis- 
tical tables  which  show  in  comparative  form  the  receipts  of  vari- 
ous sources  and  expenditures  for  the  several  objects  and  purposes 
of  the  different  local  governments. 

From  these  tables  it  is  possible  to  ascertain  that  the  indebted- 
ness of  cities,  counties  (excepting  those  comprising  Greater  New 
York),  villages  and  towns,  aggrcg.ites  $1,705,353,980.63.  Of 
this  sum,  $1,533,237,261.14  was  incurred  by  cities  of  the  first 
class;  $54,504,198.14  by  cities  of  the  second  class;  $49,030,- 
971.18  by  third  class  cities,  while  the  counties  (excepting  those 
in  Greater  New  York)  totaled  $33,549,316.93. 

The  indebtedness  of  335  out  of  the  466  incorporated  villages 
of  the  State  amounted  to  $25,306,002.85,  78  villages  having 
reported  no  bonded  indebtedness  and  53  failing  to  make  any 
summary.  In  the  statement  of  the  indebtedness  of  the  towns, 
340  out  of  the  931  reported  an  indebtedness  of  $9,726,230.39, 
while  501  were  free  and  90  failed  to  make  any  report. 

From  the  Comptroller's  statement,  it  is  now  possible  for  the 
first  time  to  ascertain  just  how  much  money  was  expended  in  the 
aggregate  for  the  improvement  of  highways,  health  conditions, 
educational  facilities  and  other  municipal  activities.  Taken 
altogether,  it  is  probably  the  most  complete  and  accurate  state- 
ment of  municipal  indebtedness  ever  published  of  the  several 
municipalities  of  the  State. 

No  other  State  office  comes  into  closer  contact  with  the  man- 
agement of  local  governments  than  the  Comptroller's,  in  fact, 
none  is  as  far-reaching  in  its  benefits  to  the  people  throughout 
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the  State  as  the  examination  of  municipalities.  The  main  pur- 
pose of  the  Comptrollers  examinations  is  to  secure  for  those 
charged  with  the  administration  of  municipal  affairs  the  helpful 
suggestions  and  criticisms  of  experts  and  the  establishing  of  busi- 
ness-like methods.  So  far,  this  work  has  demonstrated  itself  to 
be  one  of  the  greatest  agencies  of  governmental  reform  to  be 
found  anywhere  in  the  country. 

Transfer  (Inheritance)  Tax  Bureau 

A  gain  to  the  State  of  over  $10,000,000  would  have  been 
possible  had  the  personal  property  of  all  non-resident  decedents 
been  liable  to  an  inheritance  tax  similar  to  that  enforced  in 
nearly  all  other  states.  Comptroller  Travis  announced  recently. 
The  Comptroller  bases  his  estimate  upon  the  totals  which  the 
State  would  have  received  from  the  estates  of  Hetty  Green,  J.  J. 
Hill,  Thomas  Flagler,  Lyman  Harkness,  Henry  Gates  and  other 
multimillionaires  whom  the  courts  have  so  far  declared  non-resi- 
dents at  the  time  of  their  death.  Owing  to  an  anticipated  loss 
of  over  $12,000,000  annually  from  excise  moneys,  Mr.  Travis 
believes  that  considerable  additional  revenue  could  be  secured 
in  this  way. 

"  For  the  past  seven  years,*'  explained  the  Comptroller,  "  New 
York  has  only  imposed  a  transfer  tax  upon  the  real  estate,  goods, 
wares  and  merchandise  of  non-residents  physically  present  within 
the  State  at  the  time  of  their  death.  All  other  commonwealths 
have  included  the  decedent's  shares  of  stock,  bank  deposits,  as 
well  as  bonds  owned  by  residents  of  this  State.  Why  should 
our  State  laws  discriminate  in  favor  of  non-residents  by  holding 
that  their  investments  in  corporations  of  this  State  as  well  as 
their  money  on  deposit  in  our  banks  or  other  intangible  property, 
shall  be  exempt  from  New  York's  inheritance  tax  i 

"  While  much  can  be  said  against  the  liability  of  a  decedent's 
estate  to  taxation  in  more  than  one  jurisdiction,  yet  such  an 
anomaly  or  hardship  is  valid  under  the  laws  of  other  states 
against  our  own  resident-decedents.  Having  waited  more  than 
seven  years  for  other  states  to  amend  their  laws  in  conformance 
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with  0UP8  we  find  that  these  jurisdictions  refuse  to  join  New 
York  in  making  it  impossible  to  tax  the  decedent's  estate  in 
more  than  one  state,  the  time  has  arrived  for  this  Commonwealth 
to  withdraw  its  bid  for  reciprocity  in  this  respect.  This  would 
mean  the  re-enactment  of  the  law  in  force  from  1887  to  1911 
which  imposed  a  tax  upon  the  property  of  non-resident  decedents 
with  whatever  appropriate  changes  are  deemed  advisable  by  the 
incoming  Legislature. 

Ml8CBLI*ANEOUS 

Holders  of  State  Highway,  Palisades  Park,  Forest  Preserve 
and  Saratoga  Reservation  bonds  issued  during  the  last  few  years, 
now  aggregating  $88,214,000,  received  $1,809,000  March  first. 
Comptroller  Travis  has  announced.  This  sum  represents  the 
State's  interest  obligation  for  the  last  six  months  accruing  upon 
$80,000,000  of  Highway,  $5,000,000  Palisades,  $2,500,000 
Forest  Preserve  and  $714,000  Saratoga  Springs  bonds  still  out- 
standing. In  addition,  a  payment  of  $95,000  will  be  made  toward 
reducing  the  principal  of  the  Saratoga  Springs  investment. 

As  an  example  of  the  amount  to  be  distributed,  holders  of 
$1,000  bonds  will  receive  $21.25  upon  a  basis  of  4^4  pcr  cent; 
$20  at  4  per  cent  and  $15  at  3  per  cent.  For  over  a  century  the 
Bank  of  the  Manhattan  Company  of  New  York  has  acted  as  the 
State's  chief  financial  agent  for  transactions  of  this  character. 
During  the  last  twenty  years  bond  issues  authorizing  the  expendi- 
ture of  $208,000,000  for  these  public  enterprises  have  been  made, 
although  few  taxpayers  realize  that  when  $1,000,000  worth  of  4 
per  cent  bonds  maturing  in  fifty  years  have  been  issued,  the  State 
has  to  pay  $2,000,000  in  interest  before  the  debt  is  finally  paid. 

In  addition,  a  sinking  fund  has  to  be  provided  for  the  liability 
when  it  becomes  due,  which  must  be  so  invested  that  it  will  accumu- 
late at  compound  interest  a  fund  sufficient  to  pay  the  obligation. 
This  means  that  besides  the  $2,000,000  interest  on  the  debt,  it 
would  be  necessary  to  raise  for  the  principal  on  a  3  per  cent 
interest  basis  during  the  fifty  years,  $443,2*75,  or  a  total  of 
$2,443,275  for  interest  and  principal,  to  be  collected  by  taxation 
for  each  $1,000,000  of  the  debt.     If  the  proposed  amendment 
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now  before  the  Legislature  is  approved  and  ratified  by  the  people, 
the  State  Comptroller  will  be  able  to  make  a  reduction  in  the 
amount  to  be  contributed  annually  to  the  sinking  funds  and  so 
place  them  upon  a  more  scientific  basis  than  they  are  at  the 
present  time. 

That  the  cost  to  run  State  government  next  year  may  average 
$264,664  each  day  compared  with  $223,357,  the  amount  allowed 
for  the  current  year,  should  the  Legislature  fail  to  materially 
reduce  the  demands,  is  shown  in  Comptroller  Travis*  analysis 
of  the  budget  requests  for  the  coming  year.  According  to  th« 
Comptroller's  figures,  about  two-thirds  —  $10,333,154.99  —  of 
the  total  budget  increase  of  $15,077,019,  represents  requests  for 
construction  and  permanent  betterments.  This  amount,  the 
Comptroller  predicts,  is  bound  to  be  an  ever-increasing  item  if 
the  State's  policy  for  a  fixed  definite  program  relative  to  ita 
institutions,  is  to  be  continued. 

Of  the  total  daily  average  expenditures,  $53.24  of  each  $100 
represents  the  cost  of  administering,  operating  and  maintaining 
the  State  government,  against  $57.80  allowed  for  this  same  pur- 
pose during  the  present  year.  To  provide  for  the  legal  manda- 
tory charges  consisting  of  the  amortization  and  interest  on  State 
debt,  contributions  allowed  to  localities  for  schools,  highways, 
pensions  and  annuities,  refund  taxes  (stenographers  and 
armories),  judgments  against  the  State,  elimination  of  grade 
crossings,  contributions  to  institutions  for  the  blind,  etc.,  would 
take  $32.78  instead  of  $38.32  allowed  for  the  current  year. 

Material  increase  in  the  State's  building  program  for  the  com- 
ing year  is  reflected  in  the  amount  asked  for  capital  expenditures, 
consisting  of  new  institutional  buildings  and  permanent  better- 
ments. This  sum  includes  a  new  administration  building  at 
Albany  and  averages  $13.98  for  every  $100  compared  with  $3.88, 
this  year's  allowance.  Further  analysis  of  administration  expenses 
shows  that  personal  service  is  the  largest  item,  an  average  of 
$23.11  compared  with  $25.76,  while  the  total  for  repairs  requires 
$8.69  against  $6.98.  To  feed  inmates  takes  $6.95  for  every  $100 
against  $8.00,  and  to  furnish  fuel,  light,  etc,  $2.91  for  eacli 
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$100  against  $8.24  for  last  year,  is  requested.  The  estimate 
for  traveling  expenses  is  $1.81  compared  with  $1.96,  and  the 
smallest  amount  is  for  the  hiring  of  horses  and  vehicles,  or  two 
cents  for  every  $100  expended,  the  same  as  last  year. 

A  reduction  of  $7,019,965  in  the  net  State  debt;  an  increase 
of  $6,924,965  in  the  sinking  fund  and  a  gain  of  $2,642,508  in 
the  receipts  over  expenditures  —  this  in  brief  tells  the  story  of 
Comptroller  Travis*  report  to  be  submitted  shortly  to  the  Legis- 
lature. Despite  this  excellent  condition  in  the  State's  finances,  the 
Comptroller  pointed  out  to-day  that  owing  to  the  expected  loss 
of  nearly  $6,000,000  from  excise  (liquor)  revenues  and  the 
unsettled  conditions  in  the  readjustment  of  the  State's  fiscal 
affairs  following  the  close  of  the  greatest  war  in  the  world's 
history,  New  York  is  confronted  with  the  problem  of  how  to 
increase  its  revenues. 

'^  Governmental  costs,  like  those  of  conducting  private  and  cor- 
porate affairs,  have  of  late  years  been  steadily  increasing,"  he 
explained.  '^  This  situation  is  due  largely  to  the  demands  made 
by  the  people  under  the  Legislatures  for  new  activities  on  the 
part  of  the  State.  That  these  additions  must  eventually  be  paid 
for  by  the  people  themselves  is  not  taken  into  consideration  at 
the  time  they  are  entered  upon,  and  attention  is  only  called  to 
their  cost  when  it  becomes  necessary  to  raise  funds  to  meet  these 
new  demands  upon  the  treasury. 

"  It  would  seem,  therefore,  that  the  present  revenue  laws  have 
reached  the  limit  where  they  can  be  expected  to  produce  all  of 
the  revenue  necessary  to  meet  the  budget  requirements.  Con- 
sequently, new  laws  must  be  found  unless  the  direct  State  tax 
on  general  property  is  to  be  materially  increased.  I  am  of  the 
opinion  that  a  law  can  be  framed  which  will  yield  revenue  together 
with  a  direct  State  tax  for  sinking  fund  contributions  of  a  suffi- 
cient amount  to  balance  the  budget  requirements.*' 
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Suggestions  Relating  to  the  Better  Audit  Control  Over  the  Col- 
lection of  Revenue  by  Different  State  and  Local  Officials  and 
Matters  Relating  to  the  Finance,  Highway,  Land  Tax,  Munici- 
pal Accounts,  and  Transfer  Tax  Bureaus,  Together  with  a 
Oeneral  Balance  Sheet  and  a  Statement  of  State  Debt  and 
Sinking  Funds  as  of  March  31,  1919 

(Dated  April,  1»19) 

Travis,  Comptroller. —  One  of  the  most  striking  developments 
in  State  government  during  recent  years  is  its  increasing  cost 
This  climbing  rate  of  public  expenditures,  however,  does  not 
necessarily  indicate  the  existence  of  extravagance  but  rather  the 
growth  of  the  State's  activities.  During  the  last  few  years  many 
new  functions,  and  even  those  performed  by  the  localities,  have 
been  taken  over  by  the  State,  and  this  increase  is  thus  to  a  con- 
siderable degree  due  to  a  legitimate  increase  in  the  State's 
business. 

These  conditions  in  State  disbursements,  however,  have  neces- 
sitated the  finding  of  new  sources  of  revenue,  and  particularly 
a  more  stringent  check  upon  the  collection  of  that  derived  from 
existing  sources,  and  it  is  here  that  great  responsibility  must  be 
laid  upon  the  collecting  authorities.  In  other  words,  the  present 
archaic  and  grossly  wasteful  method  of  allowing  approximately 
6,000  different  State  and  local  divisions  and  agencies  of  govern- 
ment to  collect  over  $80,000,000  each  year  of  revenue  unques- 
tionably has  resulted  in  considerable  loss  in  these  funds. 

Under  the  provisions  of  the  State  Finance  Law  it  is  mani- 
festly as  much  the  duty  of  the  Comptroller  to  audit  the  revenues 
of  the  State  as  well  as  the  expenditures.  This  must  be  par- 
ticularly apparent  when  it  is  realized  that  investigations  havp 
often  shown  that  irr^ularities  occur  much  more  frequently  in 
the  audit  of  revenues  than  in  expenditures  of  the  Staters  money. 
In  many  respects  the  auditing  of  revenues  presents  a  much  more 
complicated  procedure. 
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The  millions  of  dollars  of  revenue  on  the  other  hand  are  derived 
from  a  great  variety  of  sources  and  under  a  most  distressing 
complexity  of  laws  frequently  changed.  Moreover,  the  constant 
creating  of  new  departments  has  so  complicated  affairs  that  even 
the  most  competent  official  must  be  constantly  vigilant  to  keep 
pace  with  the  changing  requirements.  Although  the  establish- 
ment of  a  systematic  audit  of  revenue  has  been  repeatedly  urged, 
it  has  always  been  attacked  as  a  scheme  to  increase  political 
patronage. 

Many  public  officials  who  collect  these  revenues  are  neither 
business  men  nor  accountants.  This  condition  is  disclosed  par- 
ticularly in  the  work  of  the  municipal  accounts  bureau  of  the 
State  Comptroller's  office,  which  is  in  charge  of  the  auditing 
of  the  finances  of  approximately  1,500  municipalities  through- 
out the  State.  While  the  work  of  such  examinations  has  dis- 
closed numerous  cases  of  shortages  and  defalcations,  it  is  only 
just  to  point  out  that  most  of  these  have  been  the  result  of  care- 
lessness and  ignorance  of  the  proper  laws  and  of  accounting 
methods,  rather  than  from  deliberate  dishonesty. 

The  State  Comptroller's  office  collects  revenue  from  direct 
taxes  and  some  of  the  so-called  "  indirect "  or  special  ones.  A 
large  amount,  however,  is  received  by  other  State  and  local 
officials.  These  moneys,  however,  in  many  instances  are  divided 
between  the  departments  and  localities  and  as  to  their  distribu- 
tion the  laws  vary  greatly.  While  no  intimation  is  intended 
that  these  are  not  faithfully  administered,  the  experience  of 
many  public  and  private  corporations  which  have  already  adopted 
some  system  of  audit  control  demonstrates  that  substantial  results 
have  been  obtained  from  the  use  of  this  systematic  check  for  out- 
weighing any  additional  cost. 

Owing  to  the  great  diversity  and  territorial  extent  of  the  field 
of  revenue,  it  would  not  be  feasible  here  to  attempt  to  give  more 
than  a  general  outline  of  a  system  practical  for  the  entire  State. 
This  uniform  classification  of  revenues  must  be  built  up  gradu- 
aUy,  with  special  regard  to  particular  subjects  but  based  upon 
equable  lines  as  a  whole.     For  example,  take  the  revenues  under. 


404         State  Department  Rkpobts 


[Vol.  19]  Comptroller 


licenses  and  concessions.  The  evidences  of  these  privileges  should 
be  issued  serially  numbered  and  a  record  kept  by  the  State  Comp- 
troller. Upon  audit,  every  license  should  be  accounted  for  and 
the  receipts  checked  to  the  license  number. 

A  setting  up  of  a  system  of  actual  accrual  of  all  classes  of 
revenue  before  actual  cash  payment  would  not  be  deemed  prac- 
tical at  this  time  as  this  would  require  much  elaboration  and 
duplication  of  work.  However,  some  system  of  reports  should 
be  devised  to  afford  a  better  check  by  physical  auditing. 
Reports  should  be  required  from  all  persons  responsible  for  col- 
lecting revenues  at  frequent  intervals  whether  any  were  received 
or  not.  Again,  reports  should  be  made  in  duplicate  for  both  the 
State  Treasurer  and  Comptroller.  . 

The  State  Finance  Law  charges  the  Comptroller  with  the  duty 
''to  keep,  audit  and  state  all  accounts  in  which  the  State  is 
interested  and  keep  accurate  and  proper  books  showing  their 
condition  at  all  times."  To  fulfill  this  duty  would  require  a 
comprehensive  examination  of  the  revenue  accounts  at  their 
sources.  To  be  thoroughly  effective  a  complete  system  of 
physical  audits  should  be  inaugurated  and  practiced  with  such 
frequency  as  the  force  at  command  and  the  circumstances 
warrant. 

Some  months  ago  an  investigation  into  the  practicability  of 
some  audit  control  of  the  State  revenues  was  begun  by  my  office, 
and  while  such  innovation  is  still  in  its  primitive  stages,  sub- 
stantial results  have  been  obtained.  Reports  received  from 
thousands  of  agencies  of  the  State  indicate  that  these  numerous 
local  officials  welcome  any  assistance  the  State  Comptroller's 
office  may  offer  them  not  only  in  the  checking  up  of  revenues 
but  in  the  way  of  counsel  and  advice  as  to  their  proper  handling 
and  accounting  treatment. 

One  magistrate  reported  that  he  had  recovered  and  turned  into 
the  State  treasury  the  sum  of  $390  collected  some  time  ago  and 
erroneously  paid  over  to  the  local  municipality.  Some  idea  of 
the  perplexities  which  exist  on  account  of  the  complication  of 
laws  may  be  had  from  a  letter  written  by  a  justice  of  the  peace 
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who  had  collected  several  fines  and  requested  advice  as  to  their 
disposition. 

Of  the  dozen  odd  cases  reported,  it  was  learned  that  the  State 
was  entitled  to  only  one.  Numerous  other  similar  instances  have 
developed  in  the  course  of  the  investigation  thus  far.  The 
Comptroller's  department  promises  to  keep  in  close  touch  with 
these  various  agencies  for  the  purpose  of  not  only  checking  up 
revenues  but  prescribing  proper  accounting  methods  and  advia- 
ing,  where  desired,  as  to  their  proper  disposition. 


Finance  Bureau 

The  varying  amount  of  State  aid  extended  each  month  to  the 
1,500  municipalities  throughout  the  State  is  strikingly  shovm  in 
the  total  expenditures  incurred  in  the  maintenance  cost  of  State 
government  for  last  month.  According  to  the  statistics  compiled 
by  ComptrollCT  Travis,  the  total  expenditures  for  the  purpose  of 
conducting  New  York  State  during. March  aggregated  $8,074,- 
940.62.  Of  this  sum,  however,  over  half  was  returned  to  the 
several  counties  for  the  support  of  common  schools  and  the  main- 
tenance and  repair  of  State  and  county  highways. 

Exactly  stated,  the  sum  of  $4,082,056.10  was  contributed  for 
the  benefit  of  the  localities.  Of  this  amount  $2,078,200.10  was 
granted  as  the  State's  share  toward  the  support  of  the  common 
schools.  Some  two  and  a  half  decades  ago  New  York  inaugurated 
the  movement  for  extending  State  aid  to  the  localities  for  the  piu> 
pose  of  highway  improvement,  and  each  year  appropriates  con- 
siderable sums  for  such  worL  Last  month  over  $2,003,856  was 
distributed  among  the  several  subdivisions  for  the  maintenance 
and  repair  of  State  and  county  highways. 

In  addition  to  these  expenditures,  the  sum  of  $785,000  was  put 
into  the  Canal  Debt  Sinking  Fund,  leaving  a  balance  of  only 
$3,207,884.52  as  the  amount  expended  for  purposes  of  State 
government  These  figures  impair  the  value  of  comparing  the 
rapidly  increasing  cost  of  State  government  and  confirm  the 
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statement  made  recently  that  of  the  total  expenditures  of  $73,- 
000,000  incurred  last  year  nearly  $50,000,000  of  this  amount  was 
given  to  the  localities  for  schools,  highways,  hospitals  and 
charitable  and  penal  institutions. 

"Last  year's  budget,"  explained  Comptroller  Travis  in  com- 
menting upon  the  situation,  '*  included  almost  every  kind  of 
State  aid,  and  this  required  considerable  additional  money.  It 
means,  moreover,  that  this  increased  need  of  revenues  for  local 
use,  the  State's  taxes  and  publii!  expenditures  must  continue  to 
grow.  While  no  one  wants  higher  taxes,  practically  everyone 
wants  the  things  that  cause  taxes  to  become  high." 

Highway  Bubbau 

The  awakening  on  the  part  of  the  United  States  to  the  import- 
ance of  good  roads  has  been  due  in  a  great  measure  to  the  prin- 
ciple of  State  aid  extended  to  counties  and  other  local  communities. 
New  York  began  the  movement  about  twenty  years  ago  when  it 
passed  a  law  providing  for  the  construction  of  a  limited  number  of 
costly  macadam  roads  by  the  State  authorities  who  were  to  have 
sole  charge  of  the  work,  the  cost  being  apportioned  among  the 
State,  counties  and  towns  upon  the  basis  of  50,  35  and  15 
per  centum. 

A  century  before,  however,  the  State  rendered  its  first  aid  to 
the  improvement  of  highways  through  the  charters  issued  to  turn- 
pike and  bridge  companies.  These  corporations  were  allowed  to 
charge  tolls  at  rates  which  the  State  approved.  Whenever  the 
charter  expired,  the  road  or  bridge  became  free  or  was  maintained 
by  the  State.  Recently  the  State  began  to  acquire  title  to  the 
few  survivors  of  this  old  system,  much  to  the  delight  and  com- 
fort of  motorists. 

During  the  first  century  of  State  government  in  Now  York, 
therefore,  the  care  and  maintenance  of  the  public  road  was  left 
to  the  localities.  The  commissioner  of  roads  in  each  county  waa 
boss  and  every  freeman  over  twenty-one  was  liable  for  duty, 
excepting  ministers  of  the  gospel  and  county  ofiicials,  who  were 
exempted.     In  1898,  the  first  attempt  was  made  to  abandon  this 
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system  of  working  out  the  road  tax.  Under  the  new  law^  the 
State  agreed  to  pay  each  town  abandoning  its  road  labor  system 
25  per  cent  of  the  tax 

Perhaps  the  most  significant  act  on  the  State's  part  in  aiding 
the  good  roads  movement,  however,  arose  in  connection  with  the 
method  of  financing  its  share.  TTp  to  1905,  it  had  been  the  State's 
practice  to  pay  for  these  improvements  out  of  the  annual  receipts 
of  the  treasury.  But  the  fallacy  of  including  such  expenditures 
soon  became  apparent,  and  after  that  time  New  York  decided  upon 
the  policy  of  providing  the  necessary  moneys  by  the  creation  of  a 
State  debt.  It  was  pointed  out  that  this  outlay  is  for  the  benefit 
of  the  people  of  the  State  and  in  no  sense  to  be  considered  an 
ordinary  expenditure.  It  is,  therefore,  eminently  proper  that 
these  costs  should  be  distributed  over  a  long  period  of  years. 

Briefly  described,  the  issuance  of  these  securities  proved  to  be 
a  device  whereby  this  commonwealth  was  enabled  to  spread  over 
a  series  of  years,  payments  exceeding  already  over  $120,000,000, 
which  amount  would  otherwise  have  to  be  met  out  of  current 
taxes.  In  substance,  such  is  the  scheme  whereby  New  York  has 
been  enabled  to  practically  rebuild  its  highways,  a  practice  justi- 
fiable because  these  improvements  will  be  inherited  by  coming 
generations,  and  it  is  only  just  and  reasonable,  therefore,  to  ask 
them  to  share  the  burden  of  expense. 

Laih)  Tax  Bubkau 

A  saving  of  many  thousands  annually  in  the  distribution  of 
surplus  farm  products  among  the  State's  institutions,  at  the  same 
time  encouraging  greater  production,  will  follow  the  enactment  of 
a  law  recommended  last  month  by  Comptroller  Travis.  Briefly 
summarized,  this  legislation  will  permit  the  exchimge  of  farm 
products  now  lost  in  waste  because  of  absence  of  proper  legislation 
permitting  trading. 

At  present  these  surplus  products  can  only  be  sold  and  the 
money  returned  to  the  State  treasury,  while  the  institution  produc- 
ing and  selling  receives  no  credit  on  account  of  its  appropriations 
from  the  proceeds  of  such  sales.     On  the  other  hand  those  institu- 
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tions  buying  gupplies  out  of  their  regular  appropriations  cannot 
interchange  with  the  institutions  producing  them.  This  situation 
has  resulted  in  considerable  waste  as  shown  recently  where  clear 
hay  was  used  for  the  purpose  of  bedding  farm  animals  because 
appropriation  money  was  not  available  for  the  purchase  of  straw. 

Other  examples  have  been  potatoes  and  onions  which  have  been 
kept  until  they  have  so  deteriorated  as  to  be  of  little  value  because 
there  has  been  no  inducement  for  the  various  institutions  to  pro- 
duce crops  simply  for  the  purpose  of  selling  them  and  paying  the 
money  into  the  treasury.  Similar  instances  of  great  waste  have 
been  shown  where  high  grade  cattle  have  been  slaughtered  when 
they  could  have  been  exchanged  for  suitable  meat  stock  with  other 
institutions. 

By  reason  of  location,  soil  and  climate,  valuable  seed  products 
could  be  raised  on  some  farms  far  in  excess  of  the  quantity 
required  by  the  institution.  At  the  same  time  such  seed  could  be 
supplied  to  our  hospitals,  prisons  and  charitable  institutions  at 
a  much  less  cost  than  it  could  be  purchased  from  outside  dealers. 
But  there  is  no  inducement  to  do  this  for  the  simple  reason  that 
the  institution  producing  and  selling  it  must  cover  the  money  into 
the  State  treasury.  It  is  believed,  however,  that  a  law  permitting 
such  exchange,  under  proper  supervision  and  control,  will  result 
in  considerable  saving. 

Municipal  Accounts  Bubeau 

Over  $66,254,127  was  expended  for  charities  and  corrections, 
conservation  of  health  and  protection  of  persons  and  property 
last  year  by  118  municipalities  reporting.  State  Comptroller 
Travis  announced  recently. 

The  largest  item  reported  —  $38,563,482  —  went  for  protec- 
tion of  persons  and  property,  $21,380,511  for  charities  and  cor- 
rections and  $5,300,133  for  conservation  of  health.  If  the  State's 
expenditures  for  similar  purposes  were  added  to  this,  the  amount 
would  soar  to  $95,256,000. 

Of  the  aggregate  total  expended,  first-class  cities  paid  out 
$51,483.93,  while  cities  of  the  second   and  third  classed  and 
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counties  expended  $13^770^224.  Protection  of  persons  and  prop- 
erty cost  first-class  cities  $32^443;446  and  other  classes  and 
counties  $6,120,036.  New  York  city  paid  out  $28,461,143; 
Buffalo  $2,856,511,  and  Rochester  $1,125,792. 

The  next  highest  sum  recorded  was  expended  for  charities  and 
corrections  —  $14,951,702  being  spent  by  first-class  cities  and 
$6,438,809.22  by  second  and  third-class  cities  and  counties.  This 
service  cost  New  York  city  $13,733,077,  Buffalo  $936,612  and 
Rochester  $282,013. 

Conservation  of  health  required  $5,300,133,  first-class  cities 
expending  $4,088,755,  while  the  other  municipalities  and  counties 
expended  $1,211,378.24.  New  York  city  reported  $3,458,896, 
Buffalo  $558,146  and  Rochester  $81,713. 

Tbanbfeb  (Inhebitanoe)  Tax  Bubeau 

How  $1,500,000  additional  revenue  to  the  State's  income  was 
lost  recently  was  pointed  out  a  short  time  ago  by  State  Comp- 
troller Travis  in  a  statement  in  which  the  Comptroller  shows  that 
had  the  amendments  to  the  Transfer  (Inheritance)  Tax  Law, 
advocated  repeatedly  by  him,  become  a  law  the  tax  imposed  upon 
the  educational  bequests  of  several  millions  made  to  Harvard  and 
Yale  Colleges  by  the  late  Joseph  R.  De  Lemar  and  the  late  John 
W.  Sterling  would  have  yielded  this  sum. 

''At  the  opening  of  the  1918  session  of  the  Legislature,"  said 
fhe  Comptroller,  ''I  caused  the  introduction  of  a  measure  which, 
had  it  become  a  law,  would  have  provided  for  the  imposition  of 
an  inheritance  tax  upon  gifts  and  bequests  to  educational  institu- 
tions located  in  other  States  where  the  laws  require  the  payment 
of  a  similar  tax  to  like  institutions  located  in  New  York. 

"This  measure  passed  the  Senate  and  was  considered  by  the 
Assembly  on  the  closing  day  of  the  session,  but  failed  of  final 
passage  because  of  a  misunderstanding  as  to  the  full  meaning 
of  its  provisions.  This  failure  has  deprived  the  treasury  of  the 
State  in  these  two  cases  alone  of  over  $1,500,000,  and  the  proba- 
bilities are  that  had  this  measure  become  enacted  into  law  the 
amount  collected  from  this  source  would  have  been  greatly  in 
excess  of  $2,500,000. 
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"  In  view  of  the  announcement  made  in  the  papers  recently 
as  to  the  distribution  of  part  of  the  De  Lemar  estate  of  between 
$7,000,000  and  $15,000,000  to  Harvard  University  and  of  the 
similar  bequest  of  a  like  sum  made  recently  to  Yale  College  from 
the  estate  of  the  late  John  W.  Sterling,  I  intend  to  recommend 
again  to  the  coming  Legislature  the  enactment  of  this  statute, 
which  will  result  unquestionably  in  producing  considerable  addi- 
tional revenue  to  the  State  each  year  from  this  source." 

General  Balance  Sheet  op  thI:  State  of  New  York  as  op 

March  31,  1919 

Resources 
•General  Fund: 

Revenue  required  to  meet  appropria- 
tions in  force  and  temporary  certifi- 
cates         $41,992,582  01 

Cash    (statement  I) 7> 249, 617  90 

$49,212.200  00 

Canal  Fund: 

Construction  accounts: 

tConstruction    $143, 801 ,989  08 

Investments  (J.  R.  Shanley  Est.  Co.)  469,600  00 

Cash    (statement  I) 6,804,713  47 

Canal  Debt  Sinking  Fund: 

Investments  at  par 39. 615>  854  97 

Cash    (statement  I) 1,832,21183 

Cash  for  (statem^it  I) : 

•Appropriations  in  force 1,255,957  95 

Unapportioned  interest  on  deposits..  516,498  73 

♦Surplus    22,884  61 

194,319,711  54 

Highway  Improvement  Fund: 

Construction  accounts: 

tConstruction    $74, 113,273  34 

Cash    (statement  I) 6, 166, 433  74 

Highway  Debt  Sinking  Fund: 

Investments  at  par 16, 685, 609  43 

Cash    (statement  I) 171,837  39 

97, 137, 153  90 

•  For  General  Purposes  of  Government. 

t  Construction  accounts  represent  only  the  capital  expenditures  from  the 
proceeds  of  bonds  outstanding  at  this  date. 
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Saratoga  Springa  State  Reaervation  Fund: 

*Purchaae  of  lands,  etc $618, 091  69 

Gash  (statement  I) 8  41 

$819, 000  00 

Palisades  Interstate  Park  Fund: 

tExtensiona  and  improvements $4, 497*  842  30 

Cash  (sUtement  I) 502, 157  70 

Sinking  Fund: 

Inyoatments  at  par 375, 580  00 

Cash    (0Utement   I)...' 45,32192 

6.420,901  92 

State  Forest  Preserve  Fund: 

tLand,  etc $309, 150  69 

Cash  (sUtement  I) 2,100,849  31 

Sinking  Fund: 

Investments  at  par 83, 100  00 

Gash   (statement  I) 55,411  07 

2,838,511  07 

Trust  Funds: 

Principal  investments  at  par $0, 274, 461  41 

Principal  cash  (statement  I) 967, 071  88 

Rerenue  cash  (statement  I) 295, 832  14 

10,537,365  43 

Total  resources $359, 884, 843  86 

Appropriaiiona,  Liahilitie$  and  Surplu$ 
^General  Ftmd: 

Appropriations  in  force  (statement  IV)     $41,462,682  01 
Comptroller's  Temporary  Certiflcates. .  600,000  00 

Surplus    Harch    31     1919     (statement 
fli)    7,249,617  99 

$49,212,200  00 

Canal  Fund: 

Funded  debt   $148, 000, 660  00 

Construotion  appropriations  636,000  00 

Miscellaneous   receipts   on   account    of 

construction  appropriated  1,922,696  94 

Miscellaneons   receipts  on   account   of 

construction  unappropriated 617, 947  51 

Canal  Debt  Sinking  Fund 41,448,066  80 

^Appropriations  in  force   (maintenance, 

etc)   1,266,967  96 

Unapportioned  interest  on  deposits. . . .  616,498  73 

^Surplus,  March  81,  1919  (sUtement  I)  22,884  61 

194,319,711  64 

*For  General  Purposes  of  Govemment. 

t  Construction  accounts  represent  only  the  capital  expenditures  from  the 
proceeds  of  bonds  outstanding  at  this  date. 
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Highway  Improyement  Fund: 

Funded  debt    $80,000,000  00 

Highway  Debt  Sinking  Fund 16,857,446  82 

MucellaneouB  receipts  on  account  of  con- 
struction unappropriated 261,359  79 

Miscellaneous  receipts  on  account  of 
construction  appropriated   18, 347  29 

$97, 137, 153  90 

.  Saratoga  Springs  State  Reserration  Fund : 

Funded  debt   WO.OOO  00 

Palisades  Interstate  Park  Fimd : 

Funded  debt  $5,000,000  00 

Palisades  Interstate  Park  Debt  Sinking 

Fund    420,901  92 

6,420,901  n 

State  Forest  Preserre  Fund: 

Funded  debt   $2,600,000  00 

State    Forest    Preserve    Debt    Sinking 

Fund   138.611  07 

2,638,511  07 

Trust  funds 10,637,365  43 

Total    appropriations,    liabilities 

and  surplus $359,884,843  86 


Statement  of  State  Debt  and  Sinking  Funds  as  of 
March  31,  1919,  and  March  31,  1918 

Funded  debt:  Mar.  31, 1919  Mar.  31, 1918 

Canal  bonds    $148,000,660  00  $148,000,660  00 

Highway  bonds 80.000,000  00  80,000,000  00 

Palisades  Interstate  Park  bonds 6,000,000  00  5,000.000  00 

State  Forest  Preserre  bonds 2, 600, 000  00  2, 500, 000  00 

Saratoga     Springs     State     Reserration 

bonds 619,000  00  714,000  00 

Total  Funded  Debt $236,119,660  00  $236,214,660  00 

Temporary  Debt: 
Temporary    loans    for    salaries    of    em- 
ployees in  military  service $500, 000  00     

Total  Debt $236,619,660  00  $236,214,660  00 
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Leas  Sinking  Funds: 

(For  accruing  interests  and  redemp- 
tions) 

Canal  Debt  Sinking  Funds $41, 448, 066  80  |38, 250, 243  52 

Contributions  due  from  General  Ftand  960, 559  22        

Highway  Debt  Sinking  Funds 16,857,446  82  17.641.079  29 

Contributions  due  from  General  Fund  8, 819, 639  17         

Palisades  Interstate  Park  Debt  Sinking 

Funds   420,901  92  582,460  41 

Contributions  due  from  General  Fund  277, 586  57        

State     Forest    Preserve    Debt    Sinking 

Fund   138.511  07  166,088  02 

Contributions  due  from  General  Ftind  121 ,  076  33        


Total    Sinking   Funds    and   Contribu- 
tions         $63,643,787  90    $56,640,776  24 


yet  Funded  Debt $173,075,872  10  $179,573,883  76 


Summary  Statement  of  the  Duties  Performed  by  the  Comp- 
troller Belating  to  the  Accounts  of  the  Municipalities  as 
Exercised  Through  the  Municipal  Accounts  Bureau,  and 
Matters  Relating  to  the  Audit  Bureau,  Finance  Bureau  and 
Transfer  Tax  Bureau 

The  Comptroller's  Department  safeguards  the  finances  of  over  1,500  cities, 
counties,  towns  and  Tillages,  and  in  the  following  article  the  Comptroller 
describes  this  function,  the  only  one  not  directly  connected  with  the  State, 
6ut  rather  extending  to  its  Bubdiyisions. 

(Dated  May,  1919) 

Travis,  Comptroller. —  No  other  State  oflBce  comes  in  closer 
contact  with  the  mangement  of  our  municipalities  than  the  State 
Comptroller's  Department  which  has  important  duties  to  per- 
form in  relation  to  the  affairs  of  cities.  In  fact,  there  are  few 
duties  performed  by  the  Comptroller  as  far-reaching  in  their 
benefits  to  the  people  throughout  the  State  as  those  exercised 
through  the  municipal  accounts  bureau. 
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The  main  purpose  of  the  Comptroller's  work  is  to  secure  for 
those  charged  with  the  administration  of  municipal  affairs,  the 
helpful  suggestions  and  criticisms  of  experts,  and  the  establish- 
ment of  a  uniform  and  business-like  system  of  accounting.  The 
bureau  of  municipal  accounts  is  in  immediate  charge  of  this 
work  and  since  its  creation  a  few  years  ago,  has  demonstrated 
itself  to  be  one  of  the  greatest  agencies  of  goyemmental  reform 
to  be  found  anywhere  in  this  country. 

Put  simply,  as  regards  municipal  corporations,  it  is  incumbent 
on  the  Comptroller:  First  To  cause  periodic  audits  or  examina- 
tions to  be  made  of  their  fiscal  affairs,  except  cities  of  the  first 
class,  and  counties  wholly  included  within  such  a  city.  Second. 
To  formulate  uniform  systems  of  accounting  for  the  groups 
thereof.  Third.  To  install  the  systems  so  prepared.  Fourth. 
To  require  of  municipalities  annual  reports  and  to  tabulate  and 
publish  the  information  therein  contained  in  statistical  form. 

It  may  safely  be  said  that  to  a  very  great  extent,  the  popular 
notion  is  that  the  most  important  division  is  that  of  making 
examinations.  That  is  the  sensational  feature  of  the  work  — 
the  aspect  thereof  which  most  readily  lends  itself  to  newspaper 
publicity  —  the  one  which  would  tempt  a  Comptroller  of  feeble 
morals  to  devote  the  energy  of  the  bureau  to  a  muckraking 
campaign  of  investigation. 

We  are  not  unmindful  of  the  importance  of  having  the  accomits 
of  each  municipal  corporation  examined  at  stated  periods.  Such 
examinations,  and  the  ever  present  thought  that  one  may  be  made 
at  any  time,  has  a  pronounced  effect  on  officials  who  .might  other- 
wise depart  from  the  path  of  official  rectitude. 

That  you  may  know  some  of  the  results  of  this  line  of  activity, 
it  may  here  be  stated  that  during  the  first  three  years  of  the 
present  administration,  141  examinations  of  municipalities  were 
completed  and  that  in  the  accounts  of  60,  shortages  amounting 
to  $82,690.19  were  disclosed.  Stated  differently,  experience  shows 
that  we  may  make  examinations  at  random,  of  counties,  cities, 
towns  and  villages,  and  the  account  of  one  out  of  every  three  at 
least  will  disclose  a  shortage  of  some  size,  large  or  small.     The 
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word  ''ahortage"  is  used  as  meaning  a  cash  deficiency,  not  as 
indidating  the  commission  of  crime. 

It  is  my  belief  —  and  in  the  accuracy  of  the  conclusion  my 
feeling  is  absolute  —  that  public  officials  as  a  class  are  honest  I 
think  graft  and  peculation  are  as  prevalent,  if  not  more  so,  in 
private  business  as  in  official  life.  Of  the  sixty  shortages  found, 
I  doubt  if  moral  turpitude  was  involved  in  more  than  ten,  and 
in  some,  if  not  most  of  these,  an  employee,  not  an  official,  was 
the  guilty  party!  It  is  interesting  to  note  that  fewer  shortages^ 
are  found  in  the  accounts  of  cities  than  in  any  other  class  of 
municipal  corporations. 

But  it  is  not  of  the  investigational  work  of  the  Comptroller 
that  I  wish  to  write.  Early  in  my  first  term,  I  decided  that 
municipalities  needed  better,  more  complete  and,  if  you  will 
pardon  the  term,  more  scientific  systems  of  accounting.  My 
business  experience  impelled  me  to  believe  that  every  municipal 
corporation  —  like  a  business  concern  —  should  be  in  a  position 
to  determine  at  the  close  of  any  month  or  any  day  the  status  of 
its  finances.  Its  assets  and  liabilities  should  be  determinable 
from  its  accounts  and  reports,  and  mayors  and  other  interested 
officials  should  have  available  exact  information  as  to  how  the 
financial  plans  of  the  year  are  working  out. 

Accordingly,  a  uniform  system  of  accounting  for  cities  of  the 
third  class.  It  may  not  be  a  perfectly  ideal  plan  but  it  must  be 
remembered  that  there  are  forty-nine  cities  of  that  class,  no  two 
of  which  have  the  same  charter  provisions  or  exactly  the  same 
form  of  governmental  organization.  That  system  has  now  been 
installed  in  forty  of  the  forty-nine  cities  of  that  class  and  we  are 
fully  convinced  that  its  merits  will  appear  more  obvious  from 
year  to  year. 

It  is  a  pioneer  work  and  it  is  being  followed  in  other  states. 
Cities  of  Texas,  Tennessee  and  other  states  are  using  it.  Most 
«^mplimentary  things  are  being  said  of  it  by  officials  of  Canada, 
Australia  and  even  by  the  far-off  city  of  Manila.  When  this 
system  had  been  completed  and  the  installment  work  was  well 
under  way,  a  book  of  law  and  accounting  combined  was  prepared 
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for  town  officials  and  same  has  been  distributed  to  12,000  town 
officers.  Recently  the  finishing  touches  were  put  on  a  uniform 
system  of  accounting  for  counties.  In  addition  to  constructive 
accounting  work,  the  Comptroller's  office  is  also  available  as  an 
agency  for  counsel  and  advice  in  any  matter  involving  municipal 
law,  accounting,  administration  and  finance. 

This  feature  of  our  work  has  been  developed  because  it  is 
believed  that  the  municipal  accounts  bureau  should  be  something 
more  than  a  critical,  fault-finding  agency  and  nowhere  within  the 
*  State  can  be  found  a  body  of  men  so  conversant  with  the  theories, 
practices  and  technique  of  municipal  accounting  and  law  than  in 
this  Bureau.  Every  request  for  information  or  advice  is  given 
prompt  and  careful  attention,  if  consistent  and  proper  for  the 
Comptroller  to  express  an  opinion.  We  no  longer  aim  to  criticise 
the  things  that  have  been  done  only,  but  are  prepared  to  tell  how 
a  given  thing  may  legally  be  accomplished,  and  if  not,  the  reason 
or  reasons  therefor. 

Audit  Bureau 

"  Ignorance  of  public  work, —  its  difficulties,  its  effects,  its  cost, 
—  and  indifference  are  probably  the  fundamental  causes  for  the 
high  cost  of  State  government,  and  this  can  be  corrected  only  by 
developing  an  adequate  method  of  measuring  governmental  work 
and  bringing  home  the  fact  to  the  public,"  declared  Comptroller 
Travis  recently  in  discussing  some  of  the  reasons  for  the  mount- 
ing tide  in  the  Commonwealth's  expenditures.  The  Comptroller's 
statement  was  made  in  answer  to  a  number  of  inquiries  arising 
since  the  legislative  program  for  increasing  the  revenues  has 
been  under  discussion. 

"So  much,  briefly  stated,  represents  the  situation,"  he  con- 
tinued, "and  in  other  words,  the  only  solution  of  this  problem  ' 
would  seem  to  rest  in  the  simplification  of  government  machinery 
and  education  through  a  system  of  continuous  examination  and 
frequent  public  display  of  administrative  performance  and 
efficiency.  Similar  problems  have  been  handled  successfully  by 
privately  conducted  offices  and  the  public  must  develop  corre- 
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sponding  agencies  which  will  prevent  the  shifting  of  responsi- 
hility  and  the  waste  of  energy  and  time." 

"  During  the  laat  two  decades  especially  this  increase  both  in 
the  number  and  cost  of  governmental  functions  has  been  tremen- 
dous. In  fact,  public  expenditures  have  grown  not  only  more 
rapidly  than  population,  but  possibly  faster  than  wealth  and 
income.  Moreover,  the  seriousness  of  this  increase  is  enhanced 
because  a  large  majority  of  the  voters  of  this  State  pay  little  or  no 
direct  taxes,  and  while  they  contribute  indirectly  their  share  to 
the  expense  of  government,  this  fact  is  not  brought  home  to  them 
in  any  vital  way." 

''Although  the  people  have  approved  by  their  votes  of  the 
various  public  enterprises  undertaken  during  the  last  few  years, 
at  a  cost  of  approximately  $268,000,000,  they  have  usually  lacked 
an  intimate  knowledge  of  what  the  government  was  doing  and 
have  voted  upon  these  different  referendum  measures  which  have 
appropriated  vast  sums  of  the  public  money  without  a  thorough 
knowledge  of  how  this  cost  was  to  be  met.  It  is  at  least  possible 
that  this  increase  may  not  only  become  a  source  of  irritation,  but 
a  positive  handicap  to  industry  and  a  deterrent  to  investments." 

"  The  increase  here  in  New  York  is  attested  by  figures  which 
show  a  gain  from  $11,300,000  in  1881  to  $73,000,000,  the  amount 
expended  during  the  last  fiscal  year.  This  sum,  however,  lepre^ 
sents  not  only  the  State's  expenditures,  but  payments  made  for 
the  direct  benefit  of  the  localities.  For  example:  the  expendi- 
tures last  year  for  general  purposes  of  State  government  amounted 
to  over  $73,000,000,  but  of  this  amount  $50,000;0OO  was 
returned  to  the  localities  for  schools,  highways,  hospitals,  chari- 
table and  penal  institutions,  with  an  additional  $13,000,000  set 
aside  for  sinking  fund  purposes." 

"  During  ten  months  of  every  year,  some  class  in  the  community 
clamors  for  increased  expenditures,  and  scarcely  a  voice  is  heard 
in  protest.  Within  the  other  two  months,  there  usually  follows  a 
loud  outcry,  largely  of  a  partisan  character,  and  shortly  after- 
wards these  complaints  subside.    Every  year  delegations  come  to 

Albany  urging  appropriations  of  great  advantage  to  some  particu- 
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lar  locality,  but  of  no  general  benefit  to  the  State,  and  it  requires 
a  thorough  knowledge  of  the  financial  affairs  to  resist  these 
appeals." 

FiNANOS   BUEEAU 

Over  $9,000,000,000  of  the  State's  taxable  wealth — equiva- 
lent to  three^uarters  of  the  total  assessable  property  —  escaped 
general  taxation  last  year  because  of  exemption  privileges  extended 
to  certain  established  classes  of  intangibles.  Comptroller  Travis 
pointed  out  recently.  Such  condition,  according  to  the  Comp- 
troller, is  due  largely  to  special  tax  laws,  such  as  the  Bank  Tax 
Law  which  removed  from  general  taxation  over  $600,000,000; 
the  Mortgage  Recording  Tax  Law,  $7,800,000,000 ;  the  Secured 
Debt  Tax  Law,  $1,000,000,000,  and  other  laws  of  smaller 
amounts. 

'^  This  situation,"  explained  the  Comptroller,  ''  means  that  the 
taxpayer  owning  a  home  assessed  at  $2,000,  pays  $45  in  general 
taxes  at  a  rate  of  $22.50  per  $1,000.  But  for  the  above  exemp- 
tions, he  would  have  paid  only  $26,  or  taxes  at  a  rate  of  $13  per 
$1,000.  Moreover,  it  shows  that  the  general  property  tax  is  a 
failure  because  it  does  not  distribute  the  tax  burden  equitably. 
Fifty  years  ago,  25  per  cent  of  the  property  subject  to  taxation 
was  personalty;  last  year  but  4  per  cent  despite  the  tremendous 
increased  cost  of  government." 

^'  While  I  do  not  believe  ijiat  personalty  should  be  subject  to 
the  same  rate  as  realty  or  that  intangible  personalty  should  pay 
a  lower  rate  than  intangible,  neverthdess,  I  do  insist  that  no  law 
should  be  continued  which  removes  permanently  or  indefinitely 
from  some  base  of  taxation  large  quantities  of  property.  If  they 
are  enacted,  I  think  that  the  cost  to  the  general  public  should  first 
be  calculated,  at  least,  the  rates  imposed  should  be  so  revised  from 
time  to  time  as  to  be  brought  in  harmony  with  the  general  rate." 

'^For  illustration  take  the  bank  tax.  In  1900.,  when  the 
average  rate  of  general  taxation  was  1%  per  cent,  a  tax  of  1  per 
cent  was  imposed  on  the  value  of  shares  of  bank  stock.  Sinee 
dien,  the  owners  of  these  securities  have  paid  annually  taxes  at 
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the  rate  of  $10  per  $1,000,  while  the  average  general  property 
rate  on  the  same  amount  haa  increased  from  $17.50  to  $25. 
When,  therefore,  special  rates  are  fixed  for  particular  classes  of 
property  removed  from  the  general  taxing  base,  all  increase  in 
goyemmental  costs  are  naturally  met  by  imposing  additional 
taxes  on  those  properties  still  subject  to  the  general  taxes,  such 
as  real  property/' 

MUBICIFAL  ACCOUITTS  BXTBEAU 

Discrepancies  aggr^ating  $20,714.80  are  disclosed  in  the 
financial  transactions  of  47  out  of  the  102  municipalities  exam- 
ined last  year,  according  to  Comptroller  Travis'  special  report 
made  to  the  Legislature.  Similar  examinations  conducted  during 
the  last  four  years  when  deficits  totaling  $103,404.99  were  dis- 
covered in  107  of  the  243  investigations,  confirms  the  Comp- 
troller's opinion,  urged  for  some  time  past,  that  great  need  exists 
for  a  more  systematic  method  of  auditing  revenues,  both  State 
and  localities. 

"  Examinations  last  year  of  approximately  104  municipalities," 
explained  the  Comptroller,  '^  shows  that  public  officials,  particu- 
larly those  in  smaller  communities,  are  unfamiliar  with  their 
powers  and  duties.     This  condition  is  not  surprising  nor  made 

in  criticism,  and  exists  because  the  laws  governing  are  so  num- 

•  

erous  and  complex,  and  because  officials  are  frequently  retired 
just  at  a  time  when  their  experience  best  qualifies  them  to  retain 
the  position." 

"  Moreover,"  Mr.  Travis  points  out,  "  mimicipalities  and  their 
officers  ^ssess  no  inherent  power.  They  may  exercise  only  those 
functions  which  the  Legislature  confers  on  them.  As  to  municipal 
expenditures,  the  fact  that  nothing  is  a  municipal  charge  unless 
made  so  by  statute,  is  not  generally  appreciated  or  understood  by 
municipal  officers.  In  actual  practice,  they  are  apt  to  conclude 
that  a  certain  expenditure  ought  to  be  incurred  for  the  benefit  of 
the  municipality,  regardless  of  any  legal  limitation.  This  con- 
dition, while  deplorable,  is  not  made  in  condemnation  of  our 
system  of  govenimenty  but  rather  a  logical  result. 
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"Another  source  of  criticism  is  that  many  municipal  oflBcials 
receive  compensation  on  what  is  known  as  the  ^  fee  basis/  In  all 
such  cases  there  is  a  tendency  to  charge  more  or  greater  fees 
than  the  law  allows,  or  to  charge  fees  and  expenses  when  none  is 
allowable.  In  this  relation  it  seems  diflScult  for  officials  to  unde^ 
stand  that  the  holding  of  public  office  does  not  guarantee  a  profit- 
able compensation  for  the  State  has  many  offices  which  no  one 
can  afford  to  accept,  if  compensation  is  to  be  the  controlling 
factor." 

"The  great  number  of  deficits  disclosed  does  not  lead  to  the 
conclusion  that  municipal  officials  are  lacking  in  honesty,  as  a 
greater  number  of  the  discrepancies  are  found  to  have  been  the 
result  of  a  combination  of  facts  indicating  no  moral  turpitude. 
In  every  instance,  however,  the  deficit  was  real  and  not  mere 
paper  shortage  or  one  resulting  from  faulty  bookkeeping,  because 
there  was  an  absence  of  cash  which  should  have  been  in  the  munic- 
ipal treasury.  This  condition  existed,  in  the  opinion  of  ou: 
examiners,  because  of  failure  to  require  exact  accounting,  but  it 
is  expected  that  the  new  system  now  established  will  prevent  any 
repetition  of  this." 

Concluding,  the  Comptroller's  report  calls  attention  to  the 
great  importance  of  installing  some  adequate  accounting  system 
in  each  municipality.  "It  is  not  a  reflection  on  municipal  offi- 
cials," said  Mr.  Travis,  "  to  say  that  their  accounting  methods, 
have,  in  the  past,  been  rather  crude.  In  general  it  has  been 
deemed  suffieient  if  accurate  accounts  were  kept  of  cash  receipts 
and  payments.  It  is  usually  found,  however,  that  their  plans  do 
not  comprehend  the  classification  of  revenues  and  expenditures, 
nor  are  they  designed  to  disclose  the  financial  condition  of  the 
respective  municipalities  at  the  close  of  the  fiscal  year." 

"  The  bureau's  reports  for  1917  and  1918  show  that  a  uniform 
system  of  accounting  was  originated  for  cities  of  the  third  class, 
and  that  prior  to  1918,  it  had  been  installed  in  twenty-eight  of 
the  forty-nine  cities  of  that  class.  A  similar  plan  for  counties 
was  prepared  in  1918  and  another  for  towns  formulated.  The 
work  of  establishing  the  third-class  city  system  was  continued 
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during  the  year,  and  that  of  installing  the  plans  for  counties  and 
towns  actively  taken  up,  with  the  result  that  in  forty-six  munici- 
palities uniform  systems  were  inauguarated." 

Tbansfee  (Inhebitanoe)  Tax  Bueeau 

The  frequent  practice  adopted  by  testators  of  issuing  promis- 
sory notes  payable  after  the  maker's  death  and  thereby  avoiding 
the  payment  of  thousands  of  dollars  annually  in  the  form  of 
inheritance  taxes  could  be  easily  prevented  by  the  adoption  of 
the  two-year  provision  in  the  Federal  statute,  State  Comptroller 
Travis  believes.  This  question,  he  points  out,  often  arises  where 
the  department  is  called  upon  to  determine  whether  a  gift  was 
mad«  in  contemplation  of  death,  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the  death  of  the  donor,  and  as 
such,  a  taxable  transfer  under  the  Inheritance  Tax  Law. 

"This  disposition  of  property,  camouflaged  in  the  form  of  a 
promissory  note,  payable  at  or  after  the  death  of  the  maker," 
explained  the  Comptroller,  "  seems  to  me  to  be  almost  as  testa- 
mentary in  effect  as  a  gift  in  contemplation  of  death  or  even  a 
will,  and  permits  in  most  cases  a  clear  evasion  of  our  present 
statute.  A  person  well  advanced  in  years  will  give  a  favorite 
relative  or  friend  his  promissory  note  for  a  large  sum  of  money, 
payable  after  his  death  in  consideration  of  the  services  rendered, 
although  these,  in  some  instances,  are  worth  little  more  than  the 
payee's  maintenance  while  living  in  the  family." 

"  It  seems  to  me  that  one  who  had  rendered  services  worth 
thousands  of  dollars  would  not  consent  to  continue  those  services 
and  accept  as  security  for  his  pay  merely  the  promissory  note  of 
the  debtor  payable  after  his  death,  thereby  permitting  the  debtor 
to  lose  or  squander  all  his  property  before  this  obligation  became 
due.  Such  a  transaction  stamps  itself  as  an  evasion  for  some 
purpose;  and  as  the  ordinary  way  is  to  pay  one's  debts  or  most 
of  them  in  one's  lifetime,  or  else  make  provision  for  the  payment 
of  them  in  one's  will  or  leave  them  subject  to  proof  as  a  debt  to 
be  proven  against  the  estate,  the  apparent  evasion  in  transactions 
of  this  kind  is  to  avoid  the  payment  of  a  transfer  tax." 


CML  SERVICE  COMMISSION 


Determination  as  to  the  Only  Manner  by  Which  Removals  of 
Employees  from  Positions  in  the  Classified  Service  Which  have 
been  Duly  Reported  and  Accurately  Entered  May  Be  CSianged 
or  Corrected  on  the  Records  of  the  Commission 

(Dated  April  18,  1919,  as  amended  May  16,  1910) 

By  thb  Commission. —  The  removal  of  any  employee  from 
a  position  in  the  classified  service  having  been  duly  reported 
and  accurately  entered,  may  not  be  changed  or  corrected  in  the 
records  of  the  Commission,  unless  upon  satisfactory  proof  that 
a  clerical  error  has  occurred,  or  upon  affidavit  of  the  present  or 
the  former  agency  head,  who  reported  such  removal,  showing  to 
the  satisfaction  of  the  Commission  that  an  error  was  made  by  said 
agency  in  such  removal,  accompanied  by  a  request  from  the  present 
or  former  agency  head  for  a  correction  of  such  record.  Such 
proof  or  affidavit  shall  be  filed  within  thirty  days  from  the  date 
the  removal  took  effect,  and  after  such  period  the  record  shall  be 
deemed  finally  made.  Provided  further,  that  the  reasons  for  such 
correction,  if  the  same  shall  be  accepted  by  the  Commission,  shall 
be  entered  in  its  minutes  and  upon  the  roster  card  of  the  employee 
in  question. 
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In  the  Matter  of  the  Establishment  of  a  Shad  RsvuaB  nr  thi 

HuDsoir  BivsB 

(Dated  AprU  18,  1919) 

Protection  of  shad  in  the  Hndaon  river  and  metliods  adopted  for  that  pnrpoM. 

The  acti<m  of  the  Commiasion  in.  eftabli&hing  a  shad  refuge  in  tiM 
Hudson  riyer  resulted  from  a  petition  filed  with  the  ConumssioQ  bj  shad 
fishermen  asking  for  a  safety  area  on  the  spawning  ground  where  fishing 
should  be  prohibited.  The  new  spawning  ground  is  known  as  the  "  Flata  " 
and  extends  from  the  red  buoy  north  of  Ringflton  Point  northerly  to  the 
red  buoy  opposite  the  village  of  Barrytown.  ProTiaions  of  an  order 
covering  the  regulations  applying  to  such  refuge  outlined. 

By  the  Commission. — A  shad  refuge  in  the  Hudson  river 
has  been  set  aside  by  the  Conservation  Commission  as  the  result 
of  a  petition  submitted  by  the  shad  fishermen  themselyes  for  an 
area  of  safety  on  the  spawning  ground  of  the  fish,  where  no  fish- 
ing should  be  permitted.  The  spawning  ground  selected  is  known 
as  the  "Flats"  and  begins  at  the  red  buoy  north  of  Kingston 
Point  and  continues  in  a  northern  direction  to  the  red  buoy  oppo- 
site the  village  of  Barrytown. 

According  to  the  new  order  just  issued  by  the  Conservation 
Commission,  no  nets  of  any  kind  shall  be  set^  placed,  drawn,  or  in 
any  way  used  on  these  shoals  from  March  fifteenth  to  June  fif- 
teenth,  both  dates  inclusive.  This  action  follows  a  hearing  on  the 
subject  conducted  by  Commissioner  Pratt  at  Saugerties,  at  which 
the  fishermen  testified  that  the  "  Flats  "  are  the  natural  breeding 
ground  of  the  shad  and  should  be  left  undisturbed  throughout  the 
shad  spawning  season. 

The  new  regulation,  together  with  that  inaugurated  by  the  Con- 
servation Commission  last  year,  which  forbids  the  use  of  shad 
nets  in  the  Hudson  between  Friday  night  and  Monday  morning, 
and  thus  gives  the  fish  a  chance  to  reach  their  spawning  grounds, 
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will  be  of  tremendous  value,  says  Commissioner  Pratt,  in  bring- 
ing back  to  the  Hudson  its  most  prized  food  fish.  Commissioner 
Pratt  called  attention  to  the  encouraging  run  of  shad  last  year, 
which  was  larger  than  in  many  previous  seasons,  and  says  that 
with  the  working  of  the  new  provisions  and  with  the  beneficial 
results  of  the  Commission's  campaign  against  pollution,  the  future 
of  the  shad  in  the  Hudson  should  be  assured. 


STATE  INDUSTRIAL  COMMISSION 


In  the  Matter  of  the  Claim  of  Samuel  Glaxon,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Her- 
man MojRiTz  and  Excelsior  Shrinking  Co.,  Inc.,  Employer; 
and  Zurich  General  Accident  and  Liability  Insurance 
Company,  Insurance  Carrier 

Case  No.  54412 

(Decided  Noyember  15,  191S)* 

Injuries  sustained  by  Samuel  GUzon  while  employed  ty  Henry  Merits  and 
Excelsior  Shrinking  Co.,  Inc. 

On  June  11>  1918,  Samuel  Glaxon  was  employed  as  a  cloth  examiner 
and  shrinker  by  Henry  Moritz  and  Excelsior  Shrinking  Co.,  Inc.,  a  New 
York  State  corporation  engaged  in  the  business  of  exanrining  and  shrink- 
ing woolens  in  the  State  of  New  York,  which  said  business  is  by  stipula- 
tion herein  admitted  to  be  a  hazardous  employment.  On  the  date  in 
question  the  claimant  was  working  in  Philadelphia,  Penn.,  where  he  had 
been  loaned  by  his  said  employer  to  "  Herman  Moritz  and  Excelsior 
Shrinking  Co.,"  a  Philadelphia  copartnership,  to  expedite  work  in  which 
the  said  corporation  and  the  said  copartnership  were  interested.  While 
in  the  regular  course  of  his  employment,  while  shrinking  goods,  his 
right  hand  was  caught  and  injured,  said  injuries  amounting  to  the  per- 
manent loss  of  the  use  of  one-third  of  the  right  hand.  The  claimant 
neyer  consented  to  the  transfer  of  his  services  or  accepted  the  Philadel- 
phia concern  as  his  master.  Award  made  against  Henry  Moritz  and 
Excelsior  Shrinking  Co.,  Inc.,  employer,  and  Zurich  Oeneral  Accident 
and  Liability  Insurance  Company,  insurance  carrier.  Sayer,  Comcmis- 
aioner,  dissents  for  the  reason  stated. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  its  office,  230  Fifth  avenue.  New  York  city,  on 
October  4,  1918,  November  4,  1918,  and  November  15,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Phillip  J.  O^Brien,  attorney  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

*  Received  too  late  for  insertion  in  proper  place. —  [nsPB. 
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By  tub  Commission. — All  the  evidence  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision,  as 
follows : 

On  June  11,  1918,  the  day  when  Samuel  Glaxon  received 
his  injuries,  he  resided  at  Howard  Beach,  L.  L,  N.  Y.,  and 
was  employed  by  Herman  Moritz  and  Excelsior  Shrinking  Co., 
Inc.,  a  corporation  engaged  in  the  business  of  examining  and 
shrinking  woolens  in  the  State  of  New  York,  which  said  business 
is  stipulated  by  the  attomqr  for  the  employer  and  insurance 
carrier  to  be  a  hazardous  employment,  within  the  meaning  of  the 
Workmen's  Compensation  Law.  Samuel  Glaxon  was  employed 
as  a  cloth  examiner  and  shrinker. 

The  contract  of  employment  between  Samuel  Glaxon  and 
Herman  Moritz  and  Excelsior  Shrinking  Co.,  Inc.,  was  entered 
into  in  the  State  of  New  York. 

On  June  11,  1918,  Samuel  Glaxon  was  working  in  Phila- 
delphia, Penn.,  where  he  had  been  loaned  by  his  employer  to 
"Herman  Moritz  and  Excelsior  Shrinking  Co.,"  a  copartner- 
ship, located  in  said  city,  to  expedite  some  work  in  which 
both  employers  were  interested,  by  reason  of  the  facts  set 
forth  in  the  following  paragraph.  While  engaged  in  the  regular 
course  of  his  employment,  while  shrinking  goods,  his  right 
hand  was  caught  in  a  mangle  and  injured.  As  result  of 
the  injuries,  there  is  a  loss  of  the  right  little  finger  and  major 
portion  of  the  fifth  metacarpal  bone.  There  is  also  a  loss  of  the 
terminal  phalanx  of  the  right  finger.  Said  injuries  constitute 
the  permanent  loss  of  use  of  one-third  of  the  right  hand. 

Herman  Moritz  and  Excelsior  Shrinking  Co.,  Inc.,  is  a  cor- 
poration, the  entire  capital  stock  of  which  is  owned  by  EdVard 
Greenberg,  Benjamin  Glaxon  and  Herman  Moritz.  While  in 
Philadelphia,  Penn.,  there  exists  a  copartnership  under  the 
firm  name  and  style  of  Herman  Moritz  and  Excelsior  Shrinking 
Co.,  engaged  in  the  business  of  examining  and  shrinking  woolens. 
Said  copartnership  is  composed  of  the  three  stockholders  of  the 
New  York  corporation,  and  in  addition  thereto,  of  a  general 


GULXOK  V.  MOBITZ  427 


state  Industrial  Commission  [VoL  19] 

partner  by  the  name  of  Victor  E.  Nathan,  a  resident  of  Phila- 
delphia, Victor  E.  Nathan,  partner  of  the  Philadelphia  firm,  is 
not  a  stockholder  nor  officer  of  the  New  York  corporation. 

Samuel  Glaxon,  injured  employee,  never  consented  to  the 
transfer  of  his  services  from  the  New  York  corporation  to  the 
Philadelphia  copartnership;  and  likewise,  Samuel  Glaxon  never 
accepted  the  Philadelphia  copartnership  as  his  master  pro  hoc 
vice. 

The  injuries  sustained  by  Samuel  Olaxon  were  accidental 
injunes  and  arose  out  of  and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  Samuel  Olaxon  was  in  excess  of 
the  sum  of  thirty  dollars. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  thirty  days  after  the  accident  causing 
such  injury,  but  it  has  not  been  established  as  a  fact  that  such 
notice  was  not  given,  and  it  is,  therefore,  presumed  under  section 
21  of  the  Compensation  Law  that  sufficient  notice  was  given. 
On  the  other  hand,  objection  to  the  failure  to  give  such  notice 
not  having  been  raised  before  this  Commission  at  the  hearings 
of  this  claim  is  deemed  to  have  been  waived  by  both  the  employer 
and  insurance  carrier. 

Award  of  compensation  is  hereby  made  against  Herman 
Moritz  and  Excelsior  Shrinking  Co.,  Inc.,  employer,  and  Zurich 
General  Accident  and  Liability  Insurance  Company,  insurance 
carrier,  to  Samuel  Glaxon,  injured  employee,  for  eighty-one  and 
a  third  weeks  at  the  rate  of  fifteen  dollars  per  week,  for  the 
permanent  loss  of  one-third  of  the  use  of  his  right  hand.  Said 
award  is  to  begin  on  June  11,  1918. 

Pursuant  to  said  award,  there  is  due  and  payable  the  sum 
of  three  hundred  and  fifty  dollars  for  the  period  of  twenty- 
three  and  one-third  weeks,  from  June  11,  1918,  to  November 
21,  1918.  Future  payments,  beginning  on  November  21,  1918, 
at  the  rate  of  thirty  dollars  every  two  weeks,  are  to  be  made  for 
the  balance  of  said  award. 

It  is  presumed  under  section  21  of  the  Compensation  Law 
that  sufficient  notice  of  injury  was  given  to  the  employer.    On 
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the  other  hand,  the  failure  to  give  such  notice  is  deemed  to  have 
been  waived  by  both  the  employer  and  insurance  carrier. 

All  concur  except  Sayer,  Commissioner,  who  dissents  on  the 
ground  that  he  did  not  believe  there  was  any  hiring  in  the  State 
of  New  York  such  as  would  bring  this  case  within  the  rule  laid 
down  in  Post  v.  Burger,  216  N.  Y.  544. 


In  the  Matter  of  the  Claim  of  Adolph  Schiff,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Herman 
ScHEUEE,  Jacob  Scheuer  and  Alwin  Sciieubb,  Copartners, 
Doing  Business  under  the  Firm  Name  and  Style  of  Herman 
Scheuer  &  Sons,  Employer;  and  American  Mutual  Lia- 
bility Insurance  Company,  Insurance  Carrier 

Case  No.  350309 

(Decided  January  10,  1919) 

Injaries  sustained  by  Adolph  Schiff  while  employed  as  a  foreman  by  Herman 
Scheuer  and  others,  doing  business  as  copartners  under  the  firm  name  of 
Herman  Scheuer  &  Sons. 

On  July  4,  1018,  Adolph  Schiff,  while  emrployed  by  Herman  Scheuer  & 
Sons,  said  firm  consisting  of  Herman,  Jacob  and  Alwin  Scheuer,  copart- 
ners doing  business  under  the  firm  name  and  style  of  Herman  Scheuer 
&  Sons,  engaged  in  the  manufacture  of  leather  goods  in  the  borough  of 
Brooklyn,  city  of  New  York,  and  while  in  the  regular  course  of  his 
employment,  and  while  leaving  his  employer's  plant  by  means  of  an 
improvised  exit,  all  the  doors  having  been  locked,  feU  and  sustained 
a  compound  fracture  of  his  right  leg  and  also  other  injuries,  disabling 
him  from  that  date  to  January  10,  1919,  when  he  was  stiU  disabled. 
Held,  that  the  injuries  sustained  by  Schiff  were  accidental  and  arose  out 
of  and  in  the  course  of  his  employment;  that  it  has  not  been  shown  that 
there  was  any  failure  to  give  adequate  notice  of  such  accident.  Award 
made. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  its  office.  No.  280  Fifth  avenue.  New  York  city, 
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on  November  6,  1918,  November  27,  1918,  December  17,  1918, 
and  January  10,  1919. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Jeremiah  F.  Connor,  attorney  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Commission. —  All  the  evidence  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision,  as 
follows: 

On  July  4,  1918,  the  day  when  Adolph  Schiff  received  his 
injuries,  he  resided  at  Spruce  street  south  of  Liberty  avenue, 
Kichmond  Hill,  L.  I.,  and  was  employed  by  Herman  Scheuer 
&  Sons  engaged  in  the  manufacture  of  leather  goods,  with  a 
plant  or  place  of  business  located  at  No.  254  Thirty-sixth  street, 
Brooklyn,  N.  Y.  Adolph  Schiff  was  employed  as  a  foreman  in 
said  business.  He  was  seventy-one  years  of  age  at  the  time  of 
said  accident,  and  had  worked  for  the  same  employer  for  twenty- 
eight  years.  He  had  never  been  required  to  work  on  the  4th 
of  July  prior  to  1918,  but  was  required  to  work  on  July  4,  1918. 

On  July  4,  1918,  Adolph  Schiff  was  working  for  his  employer 
at  his  employer's  plant.  While  engaged  in  the  regular  course 
of  his  employment,  while  leaving  the  building  by  means  of  an 
improvised  exit,  he  fell  and  sustaineil  a  fracture  of  the  external 
malleolus  of  the  tibia  and  fracture  of  the  astragalus  of  his  right 
leg,  as  well  as  an  injury  to  his  right  kidney,  which  injuries 
disabled  him  from  the  date  of  said  accident  to  January  10,  1919, 
and  on  that  date  he  was  still  disabled. 

Adolph  Schiff  was  foreman  in  charge  of  a  number  of  employee** 
who  were  working  on  July  4,  1918.  After  the  day's  work  was 
finished,  and  when  they  were  about  to  leave  the  building,  they 
found  all  of  the  doors  locked.     Taking  a  fire  hose,  which  was 
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about  three  and  a  half  inches  in  width,  one  end  of  which  was 
fastened  on  the  second  story  of  the  building,  the  employees  com- 
menced sliding  down  the  hose  on  the  outside  of  the  building  to 
the  ground,  and  while  attempting  to  leave  the  building  in  this 
manner  Adolph  Schiff  was  injured. 

The  injuries  sustained  by  Adolph  Schiff  were  accidental 
injuries,  and  arose  out  of  and  in  the  course  of  his  employment 

The  average  weekly  wage  of  Adolph  Schiff  was  the  sum  of 
twenty-two  dollars  and  eleven  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  thirty  days  after  the  accident  causing 
such  injury,  but  it  has  not  been  established  as  a  fact  that  such 
notice  was  not  given,  and  it  is,  therefore,  presumed  under  section 
21  of  the  Compensation  Law  that  sufficient  notice  was  given. 
On  the  other  hand,  objection  to  the  failure  to  give  such  notice 
not  having  been  raised  before  this  Commission  at  the  hearings 
of  this  claim  is  deemed  to  have  been  waived  by  both  the  employer 
and  insurance  carrier. 

Award  of  compensation  is  hereby  made  against  Herman 
Scheuer,  Jacob  Scheuer  and  Alwin  Scheuer,  individually  and  as 
copartners,  doing  business  under  the  firm  name  and  style  of 
Herman  Scheuer  &  Sons,  employer,  and  American  Mutual  Lia- 
bility Insurance  Company,  insurance  carrier,  to  Adolph  Schiff, 
injured  employee,  for  twenty-eight  weeks  at  the  rate  of  fourteen 
dollars  and  seventy-four  cents  per  week,  covering  the  period  from 
July  5,  1918,  to  January  10,  1919,  amounting  in  all  to  the  sum 
of  $412.72,  and  this  claim  is  hereby  continued  for  further  hearing. 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
sufficient  notice  of  injury  was  given  to  the  employer.  On  the 
other  hand,  the  failure  to  give  such  notice  is  deemed  to  have  been 
waived  by  both  the  employer  and  insurance  carrier. 
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In  the  Matter  of  the  Claim  of  Gebtbudx  I.  Eldbidoe,  Widow,  for 
Herself  and  Infant  Children,  for  Compensation  imder  the 
Workmen's  Compensation  Law  on  Account  of  the  Death  of 
WiLLiAic  EldbidgS;  against  Enbicott,  Johnson  &  Co., 
Employer,  and  Emplotkbs'  Liability  Asbubanoe  Cobpoba- 
TioN,  Ltd.,  Insurance  Carrier 

Death  Case  No.  15061 

(Decided  January  20,  1910) 

Injuries  sustained  ty  William  Eldridge,  resulting  in  his  death,  while  employed 
in  a  tannery  hy  Endicott,  Johnson  &  Oo.,  operating  a  tannery  at  Kndicott, 
H.  Y. 

On  November  16,  1915,  William  Eldridge  was  employed  hy  Endioott^ 
Johnson  &  Co.,  engaged  in  the  manufacture  of  shoes  and  in  the  operation 
of  a  tannery  at  Endicott,  N.  Y.  Eldridge  was  employed  in  a  tannery 
connected  with  the  plant,  and  his  duties  required  him  to  handle  hides. 
On  the  date  in  question,  while  being  shaved  at  »  public  barber  shop  in 
Endicott,  N.  Y.,  his  neck  was  slightly  cut  with  a  raaor.  Beld,  that  the 
contraction  of  anthrax,  consisting  in  the  bite  of  the  bacillus  of  anthraSc, 
sustained  by  him  and  resulting  in  his  death,  was  an  accidental  injury 
within  the  Compoisation  Law,  and  arising  out  of  and  in  the  course  of 
his  employment.    Award  made. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  its  office,  No.  230  Fifth  avenue,  New  York  city, 
on  May  13,  1916,  and  April  12,  1916,  and  at  Albany,  N.  Y., 
on  May  17,  1916;  farther  hearings  were  held  at  Binghamton, 
N.  Y.,  on  May  15,  1918,  July  29,  1918,  September  23,  1918, 
and  at  New  York  city  on  November  12,  1918,  and  also  on 
January  20,  1919.  In  this  case  an  award  of  compensation  was 
first  denied  on  April  12,  1916,  on  the  opinion  of  Commissioner 
Lyon.  On  November  12,  1918,  the  previous  action  of  the  Com- 
mission was  rescinded  and  an  award  of  compensation  was  made 
to  the  widow  and  infant  children.  Said  award  was  amended  on 
Januaiy  20,  1919,  to  include  a  posthumous  child. 
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Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Bertrand  L.  Pettigrew,  attorney  for  employer  and  insurance 
carrier. 

John  Marcy,  Jr.,  attorney  for  claimants. 

By  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision  as 
follows: 

On  November  17,  1915,  the  day  when  William  Eldridge  con- 
tracted anthrax,  he  resided  at  Endicott,  N.  Y.,  and  was  employed 
by  Endicott,  Johnson  &  Co.,  engaged  in  the  manufacture  of  shoes 
and  in  the  operation  of  a  tannery  at  Endicott,  N.  T.  William 
Eldridge  was  employed  in  the  tannery,  and  his  duties  required 
him  to  handle  hides. 

On  or  about  November  17,  1915,  the  day  when  the  symptoms 
of  anthrax  first  appeared,  William  Eldridge  was  working  for  his 
employer  at  the  tannery  above  mentioned.  On  November  16, 
1915,  while  being  shaved  at  a  public  barber  shop  in  Endicott, 
N.  Y.,  William  Eldridge's  neck  was  slightly  cut  with  a  razor. 
The  reasonable  inference  is  that  he  contracted  anthrax  in  the 
course  of  his  employment.  He  died  as  a  result  of  said  anthrax 
November  20,  1915. 

The  contraction  of  anthrax,  consisting  in  the  bite  of  the  bacillus 
of  anthrax,  sustained  by  William  Eldridge,  was  an  accidental 
injury  within  the  meaning  of  the  Compensation  Law;  and  said 
injury  arose  out  of  and  in  the  course  of  his  employment 

The  average  weekly  wage  of  William  Eldridge  was  the  sum  of 
eleven  dollars  and  fifty-four  cents. 

It  is  conceded  by  the  attorney  for  the  employer  and  the  insur- 
ance carrier  that  due  notice  of  death  was  given  to  the  employer. 

William  Eldridge  left  him  surviving  Gertrude  I.  Eldridge, 
widow,  i^ed  thirty-three  years;  Grace  Eldridge,  daughter,  aged 
ten  years ;  Ruth  Eldridge,  daughter,  aged  six  years ;  Curtis  Eld- 
ridge, son,  aged  four  years;  Sarah  Eldridge,  daughter,  aged  two 
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years;  Thelma  Eldridge,  daughter,  aged  one  year;  and  Helen 
Eldridge,  posthumous  child,  bom  April,  1916,  the  claimants 
herein. 

Award  of  compensation  is  hereby  made  against  Endicott, 
Johnson  &  Co.,  employer,  and  Employers'  Liability  Assurance 
Corporation,  Ltd.,  insurance  carrier,  to  Gertrude  I.  Eldridge, 
widow,  aged  thirty-three  years,  at  the  rate  of  $3,462  weekly 
during  widowhood,  with  two  years'  compensation  in  one  sum 
upon  remarriage,  and  to  Grace  Eldridge,  daughter,  aged  ten 
years ;  Ruth  Eldridge,  daughter,  aged  six  years ;  Curtis  Eldridge, 
son,  aged  four  years;  Sarah  Eldridge,  daughter,  aged  two  years, 
and  Thelma  Eldridge,  daughter,  aged  one  year,  at  the  rate  of 
$0.8456  weekly  to  each,  covering  the  period  from  November  20, 
1915,  the  date  of  death  of  William  Eldridge,  to  April  2,  1916, 
the  date  of  the  birth  of  Helen  Eldridge,  posthumous  daughter. 
Further  award  to  Grace  Eldridge,  daughter,  aged  ten  years; 
Ruth  Eldridge,  daughter,  aged  six.  years;  Curtis  Eldridge,  son, 
aged  four  years;  Sarah  Eldridge,  daughter,  aged  two  years; 
Thelma  Eldridge,  daughter,  aged  one  year,  and  Helen  Eldridge, 
posthumous  daughter,  at  the  rate  of  $0.7052  weekly  to  each  from 
April  2,  1916,  and  until  they  shall  respectively  arrive  at  the  age 
of  eighteen  years;  and  in  case  of  the  subsequent  death  of  Ger- 
trude L  Eldridge,  widow,  then  the  payments  to  the  children  shall 
be  proportionately  increased  until  each  child  shall  be  receiving 
a  sum  equal  to  15  per  cent  of  the  above  mentioned  average  weekly 
award,  but  in  no  event  shall  the  total  amount  payable  exceed 
66%  per  cent  of  such  wages;  and  if  the  payment  to  the  widow 
shall  otherwise  cease,  or  if  the  payments  to  any  child  cease  by 
operation  of  law  or  otherwise,  then  the  payments  to  each  of  the 
remaining  children  shall  be  increased  to  10  per  cent  of  the  said 
average  weekly  wage.  Further  award  to  Gertrude  I.  Eldridge, 
widow,  in  the  sum  of  $98.60,  on  account  of  the  funeral  expenses 
of  William  Eldridge,  deceased. 

Pursuant  to  said  award  there  is  due  the  sum  of  $1,268.85, 

covering  the  period  from  November  20,  1915,  to  January  21, 

1919.     Future  payments  beginning  on  January  21,  1919*,  in  the 
Stats  Deft.  Reft. —  Vol.  10       28 
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fum  of  $15.38  are  to  be  made  every  two  weeks  in  accordance  with 
tiie  foregoing  award  and  subject  to  the  contingencies  therein 
expressed. 

This  claim  falls  within  the  principle  of  Horrigan  v.  Post 
Standard  Company,  heretofore  affirmed  in  this  court  and  in  the 
Court  of  Appeals,  224  N.  Y.  620.  This  case  likewise  falls 
within  the  principle  of  Hiers  v.  Hull  &  Co.,  178  App.  Div.  350. 


In  the  Matter  of  the  Claim  of  Maby  A.  McGueqaw,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  for  the 
Death  of  Hugh  McGuegan,  against  Buens  Bkos.,  Employer, 
and  Casualty  Company  of  Ameeica,  Insurance  Carrier 

Death  Case  No.  64872 

(Decided  January  22,  1919) 

Injuries  siifltamed  by  Hugh  McGurgan  whUe  employed  by  Bums  Broa.  and 
alleged  to  have  resulted  in  his  death. 

Hugh  McQurgan,  on  February  3,  1916,  sustained  an  injury  to  one  of 
his  hands,  necessitating  the  amputation  of  the  thumb  and  resulting  in 
the  stiffening  of  two  fingers  and  of  restricted  motion  of  the  other  two 
fingers.  The  claim  for  his  injuries  having  been  heard,  an  award  was 
made  for  the  loss  ot  the  use  of  the  hand,  the  award  being  for  244  weeks. 
The  hand  healed  without  infection,  and  there  was  no  defect  apparent 
except  the  permanent  deformity  of  the  hand.  A  year  and  ten  months 
after  the  injury,  his  widow,  the  claimant  herein,  now  claims  that  his 
death  resulted  directly  from  the  said  injury  to  his  hand,  and  that  he 
began  to  fail  immediately  after  the  accident,  and  so  continued  until  his 
death.  The  proof,  however,  shows  that  McGurgan  was  a  chronic  alco- 
holic, and  his  death  resulted  from  a  complication  of  diseases  brought 
on  by  the  excessive  use  of  alcohol.  The  only  question  herein  is  the 
determination  whether  the  death  resulted  from  the  old  accident.  BMf 
that  while,  if  an  accident  aggravates  or  renews  a  dormant  diseased  con- 
dition so  that  the  natural  and  logical  sequence  of  such  injuries  is  death 
of  an  injured  workman,  compensation  may  be  allowed,  in  the  present  case 
between  the  accident  and  the  death  there  intervened  a  period  of  nearly 
two  years,  during  which  he  might  have  become  a  strong  and  able  man 
had  he  refrained  from  the  continual  use  of  alcohol.  A  man  may  not, 
during  such  a  period  following  an  accident,  drink  himself  to  death  and 
then  have  his  death  charged  back  to  the  accident  for  which  he  has  been 
awarded  full  compensation  allowed  by  law.  The  claim  should  be  dis- 
missed. 


MoGnsoAN  V.  BuKNB  Bbo8.  485 

state  Industrial  CommiBsion  [Vol.  19] 

Claimant  on  behalf  of  herself  and  eight  minor  children,  claims 
compensation  and  death  benefits  on  account  of  the  death  of  Hugh 
McGurgan  who  died  December  4,  1917.  The  cause  of  death  as 
certified  by  his  attending  physician  was  peripheral  neuritis, 
myelitis  and  meningitis^  It  is  claimed  that  the  death  of  Hugh 
McGurgan  was  due  to  an  injury  sustained  by  him  on  February 

3,  1916,  a  year  and  ten  months  before  his  death.  The  injury  in 
question  was  to  the  hand  and  resulted  in  the  traumatic  amputa- 
tion of  the  thumb,  permanent  stiffening  of  two  fingers  and 
restricted  motion  in  the  other  two  fingers.  Compensation  was 
awarded  to  Hugh  McGurgan  for  the  loss  of  the  use  of  a  hand, 
the  award  being  for  244  weeks.  Prior  to  the  final  award  on 
account  of  the  injury  to  the  hand,  McGurgan  was  examined  by 
the  chief  medical  examiner  of  this  department  who  described  the 
nature  of  the  injury,  the  hand  being  entirely  healed  at  that  time 
with  no  infection,  and  there  was  no  defect  apparent  except  the 
permanent  deformity  of  the  hand. 

On  behalf  of  the  employer,  it  is  alleged  that  McGurgan  was  an 
alcoholic  at  the  time  of  the  injury  to  his  hand;  that  he  con- 
tinued an  alcoholic  to  the  day  of  his  death,  and  that  he  died  of  a 
condition  brought  on  by  the  continued  use  of  alcohol. 

Claimant  in  person. 

Louis  H.  Moos,  for  the  employer. 

Edward  C.  Sohst,  for  the  Superintendent  of  Insurance, 
liquidator  of  the  Casualty  Company  of  America,  insurance 
carrier. 

Sayeb,  Comniissioner. —  We  have  here  a  claim  for  death  bene- 
fits growing  out  of  the  death  of  Hugh  McGurgan  on  December 

4,  1917,  after  an  accident  to  his  hand,  which  occurred  February 
3,  1916.  Ko  question  is  raised  as  to  the  injury  to  the  hand. 
It  is  conceded  and  was  f oimd  by  the  Commission  that  the  injury 
arose  out  of  and  in  the  course  of  his  employment  with  Bums 
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Bros.  An  award  of  compensation  for  the  loss  of  the  use  of  the 
hand  was  made  for  the  full  244  weeks  allowed  for  the  loss  of 
the  use  of  a  hand.  Therefore  the  injury  which  the  deceased  sus- 
tained was  compensated  in  accordance  with  the  full  schedule 
provided  in  the  Compensation  Law. 

But  the  widow  now  claims  that  the  death  of  the  said  Hugh 
McGurgan  resulted  directly  from  the  injury  to  his  hand  and  that 
he  began  to  fail  immediately  after  the  accident  and  continued 
to  fail  for  twenty-two  months  until  the  day  of  his  death. 

In  support  of  this  contention,  we  are  met  with  the  testimony 
of  Dr.  Doty  who  was  the  attending  physician  during  the  last 
few  months  of  the  deceased's  lifetime.  Dr.  Doty  testifies  that 
in  his  opinion  Hugh  McGurgan  "  began  to  die  "  from  the  very 
day  of  the  injury  to  his  hand.  He  saw  McGurgan  on  the  day  of 
the  injury  to  his  hand,  but  did  not  treat  it  and  referred  the  case 
to  a  hospital.  He  did  not  thereafter  treat  McGurgan  until  April 
or  May,  1917,  more  than  a  year  later.  At  that  time  McGurgan 
complained,  in  addition  to  gastric  trouble,  of  pains  in  the  knee& 
and  a  burning  sensation  in  the  soles  of  his  feet.  Dr.  Doty  at 
that  time  made  a  memorandum  to  the  effect  that  McGurgan  had 
been  drinking.  This  reference  to  pains  in  the  knees  and  in  the 
soles  of  the  feet  is  the  first  observation  by  a  physician  of  symp- 
toms of  a  peripheral  neuritis.  Dr.  Doty  saw  McGurgan  a  month 
or  so  later  when  his  condition  had  not  improved  and  at  which 
time  he  entered  on  his  notes  the  word  "  alcoholic."  He  continued 
to  treat  McGurgan  on  an  average  of  once  a  month  until  the  late 
fall  of  1917  when  his  visits  became  more  frequent  and  when  an 
almost  complete  paralysis  had  set  in. 

If  the  claim  of  the  widow  can  be  sustained,  it  must  be  upon 
the  evidence  of  Dr.  Doty  who  treated  the  man  as  above  referred 
to  and  who  gave  it  as  his  opinion  that  the  man's  condition  at  the 
time  of  death  was  the  direct  sequence  of  the  injury  to  his  hand. 
No  other  medical  testimony  is  adduced  that  tends  to  prove  any 
causal  relation  between  the  death  and  the  hand  injury. 

The  record  before  us  is  full  of  references  by  witnesses  to 
McGurgan's  drinking  habits  and   one  cannot  read   the  record 
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without  coming  to  the  conclusion  that  McGurgan  was  a  chronic 
alcoholic  and  addicted  to  almost  continual,  excessive  use  of 
alcohoL  It  is  not  contended  that  the  death  of  the  deceased,  nor 
the  accident  which  he  sustained,  was  the  result  solely  of  his  own 
intoxication  while  on  duty.  The  proof  with  regard  to  intoxica- 
tion is  brought  forward,  as  I  understand  it,  to  substantiate  the 
claim  of  the  employer  that  death  did  not  result  from  nor  grow 
out  of  the  injury  to  the  hand,  but  rather  that  death  resulted  from 
a  complication  of  diseases  brought  on  by  the  continued  use  of 
alcohol.  It  is  not  necessary  for  the  determination  of  this  case 
that  the  Commission  find  that  the  deceased  died  as  the  result 
of  oveovindulgence  in  alcohol.  It  is  merely  necessary  to  deter- 
mine whether  or  not  death  resulted  from  the  old  accident. 

Upon  this  point  we  have  the  testimony  of  the  medical  experts 
who  were  called  by  the  employer.  Dr.  Osnato,  whose  expert 
qualifications  are  well  known  to  the  Commission,  reviewed  all 
the  evidence  in  the  case  and  the  medical  testimony.  With  refer- 
ence to  the  injury  to  the  hand  he  testified  that  a  "  localized  injury 
to  an  extremity  cannot  cause  those  things,"  meaning  peripheral 
neuritis,  myelitis  and  meningitis.  He  also  testified  that  alco- 
holism is  the  most  frequent  cause  of  peripheral  neuritis.  In 
answer  to  a  hypothetical  question,  summing  up  the  evidence  in 
the  case,  Dr.  Osnato  testified  that  the  cause  of  death  was  chronic 
alcoholism. 

Dr.  Wildman,  called  as  an  expert  in  nervous  diseases,  testified 
that  in  his  opinion  there  was  no  connection  between  the  accident 
and  the  death. 

Dr.  Pinco,  the  physician  employed  by  the  employer,  and  who 
had  charge  of  McGurgan  in  the  hospital,  operating  on  his  hand, 
testified  that  it  was  necessary,  while  McGurgan  was  in  the  hos- 
pital, for  him  to  prescribe  frequent  doses  of  whiskey  on  account 
of  McGurgan's  alcoholic  condition,  and  his  fear  that  to  stop  the 
alcohol  altogether  would  result  in  delirium  tremens. 

Dr.  Lewy,  chief  medical  examiner  of  the  Commission,  reviewed 
the  entire  record  of  the  case  and  has  written  a  very  full  and  com- 
prehensive  opinion. 
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In  conduding  his  opinion,  Dr.  Lewy  says :  ^^  Sef erring  to  tho 
description  of  the  injury,  and  the  treatment  following,  we  must 
admit  that  the  injury  per  se  was  a  serious  one  and  that  the  defect 
in  consequence  was  serious,  and  was  adequately  disposed  of.  Had 
this  claimant  (meaning  thereby  the  deceased)  shown  evidence 
either  by  symptoms  or  physical  signs,  or  had  he  complained  of 
any  other  condition  but  the  defect  of  his  hand,  we  should  have 
considered  that  the  neuritis  may  have  been  aggravated  by  the 
injury.  The  entire  treatment  which  he  had  received  by  Dr. 
Doty,  and  all  the  symptoms  and  physical  signs,  which  have  been 
enumerated  by  Dr.  Doty,  point  towards  an  alcoholic  multiple 
neuritis.  From  a  medical  point  of  view,  I  do  not  consider  the 
case  compensatible." 

In  considering  Dr.  Lewy's  opinion,  it  must  also  be  borne  in 
mind  that  he  had  the  opportunity  of  personally  and  directly 
observing  the  deceased  during  his  lifetime  when  the  award  was 
made  for  the  loss  of  the  use  of  the  hand,  and  at  which  time  Dr. 
Lewy  made  a  thorough  examination. 

It  has  been  well  established  by  the  decisions  of  the  Commission 
which  have  received  the  approval  of  the  courts,  that  if  an  accident 
aggravates,  accelerates,  or  lights  up  a  dormant  diseased  condition 
so  that  the  natural  and  logical  sequence  of  such  injury  is  death 
of  an  injured  workman,  compensation  may  be  allowed. 

There  is  nothing  in  the  medical  testimony  in  this  case  from 
which  we  may  conclude  that  this  deceased  had  any  latent  or 
dormant  disease  unless  alcoholism  may  be  considered  such,  but 
it  would  be,  in  my  opinion,  a  mere  play  upon  words  to  argue  that 
this  injury  lighted  up  or  activated  that  condition.  Whatever 
may  have  been  the  condition  of  McQurgan  at  the  time  he  received 
the  accident,  there  ensued  a  period  of  nearly  two  years  during 
which  he  might  have  become  a  strong  and  able  man  and  a  useful 
member  of  society  had  he  refrained  from  the  continual  use  of 
alcohol.  I  do  not  understand  that  the  doctrine  of  activating  a 
disease  can  be  construed  to  mean  that  a  man  may,  during  a 
period  of  two  years  following  an  accident,  drink  himself  to  death 
and  then  charge  his  death  back  to  the  accident  which  he  sustained 
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and  for  which  he  had  been  awarded  full  compensation  allowed  bj 
the  law. 

I  am  of  the  opinion  that  the  evidence  does  not  warrant  a 
finding  that  the  death  of  Hugh  McGurgan  resulted  from  an 
injury  arising  out  of  and  in  the  course  of  his  employment  I 
advise  that  the  claim  be  dismissed. 

On  January  22^  1919,  the  Commission  acted  upon  the  fore- 
going opinion,  denied  an  award  and  dismissed  the  claim. 

Lynch  and  Wiard,  Commissioners,  concur ;  Mitchell,  Chairman, 
and  Lyon,  Commissioner,  dissent,  Commissioner  Lyon  filing  a 
dissenting  opinion. 


In  the  Matter  of  the  Claim  of  Jadwioa  Brezzenski,  Widow,  for 
Herself  and  Infant  Children  for  Compensation  under  the 
Workmen's  Compensation  Law,  on  Account  of  the  Death  of 
Andbew  Bbezzenski,  against  Cbenshaw  Enoineebing  aih) 
CoNSTBucTioN  CoMPANY,  Employer,  and  Emplotebs'  Lia- 
bility  AsauBANCB   CoBPOBATiON,   Ltd.,    lusurauce   Carrier 

Death  Case  No.  200341 

(Decided  January  22,  1910) 

lajnriet   siutaiiied   by   Andrew   Breizentki   resvltiiig  in   his   death   wbUe 
emplo3red  by  the  Crenshaw  Engineering  and  Construction  Company. 

On  August  0,  1018^  Andrew  Brezzenflki,  wiiile  employed  as  an  iron- 
worker'e  helper  by  the  Crenskaw  Engineering  and  Gonfltmction  Gompany 
engaged  in  structural  and  steel  work  and  especially  in  the  eonatmotion 
of  an  elevated  railroad  structure  at  Fulton  street  and  William  place, 
in  the  borough  of  Brooklyn,  city  of  Kew  York,  sustained  a  heat  stress 
or  sun  stroke  and  died  from  the  effects  thereof  on  the  following  day. 
JETeld,  that  the  injuries  which  resulted  in  the  death  of  Andrew  Breszenski 
were  accidental  injuries  and  arose  out  of  and  in  the  course  of  his  employ- 
•  ment.    A/ward  made. 

This  claim  came  on  for  hearing  before  the  State  Industrial  Com- 
mission at  New  York,  N.  Y.,  on  December  2,  1918,  December 
18,  1918,  and  January  22,  1919. 
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Bobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Bertrand  L*  Pettigrew,  attorney  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Commission. — ^AU  the  evidence  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision  as  follows: 

On  August  9,  1918,  the  day  when  Andrew  Brezzenski  received 
his  injuries  which  resulted  in  his  death  on  August  10,  1918,  he 
resided  at  190  Georgia  avenue,  borough  of  Brooklyn,  New  York 
city,  and  was  employed  by  Crenshaw  Engineering  and  Construc- 
tion Company,  engaged  in  structural  steel  work  and  particularly 
in  the  construction  of  an  elevated  railroad  structure  at  Fulton 
street  and  William  place,  in  the  borough  of  Brooklyn,  city  of 
New  York.  Andrew  Brezzenski  was  employed  as  an  ironworker's 
helper. 

On  August  9,  1918,  Andrew  Brezzenski  was  working  for  his 
employer  at  Fulton  street  and  William  place  in  the  borough  of 
Brooklyn,  city  of  New  York.  While  engaged  in  the  regular 
course  of  his  employment  as  an  ironworker's  helper,  he  sustained 
a  heat  stroke  or  sun  stroke,  and  died  as  a  result  thereof  on  August 
10,  1918. 

The  injuries  which  resulted  in  the  death  of  Andrew  Brezzenski 
were  accidental  injuries  and  arose  out  of  and  in  the  course  of  his 
employment. 

The  average  weekly  wage  of  Andrew  Brezzenski  was  the  sum 
of  twenty-three  dollars  and  eight  cents. 

It  does  not  appear  whether  written  notice  of  death  was  given 
to  the  employer  within  thirty  days  thereafter,  but  it  has  not  been 
established  as  a  fact  that  such  notice  was  not  given,  and  it  is 
therefore  presumed  under  section  21  of  the  Compensation  Law 
that  sufficient  notice  was  given.  On  the  other  hand,  objection  to 
the  failure  to  give  such  notice  not  having  been  raised  before  the 
Commisaion  on  the  hearing  of  this  claim,  such  objection  is 
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deemed  to  have  been  waived  bj  the  employer  and  insurance 
carrier. 

Andrew  Breszenski  left  him  surviving  Jadwiga  Brezzenski, 
widow,  aged  twenty-five  years,  and  Mitchell  Brezssenski,  son, 
aged  five  years,  and  Benedict  Brezzenaki,  son,  aged  one  year,  the 
claimants  herein. 

Award  is  hereby  made  against  Crenshaw  Engineering  and 
Construction  Company,  employer,  and  Employers^  Liability 
Assurance  Corporation,  insurance  carrier,  to  Jadwiga  Brezzenski, 
aged  twenty-five  years,  at  the  rate  of  $6,924  weekly  during  widow- 
hood, with  two  years'  compensation  in  one  sum  upon  remarriage; 
to  Mitchell  Brezzenski,  son,  aged  five  years,  and  Benedict  Brez- 
zenski, son,  aged  one  year,  at  the  rate  of  $2,308  weekly  to  each 
until  they  shall  respectively  arrive  at  the  age  of  eighteen  years; 
and  in  case  of  the  subsequent  death  of  Jadwiga  Brezzenski, 
widow,  then  the  payments  to  the  children  shall  be  proportionately 
increased  until  each  shall  be  receiving  a  sum  equal  to  15  per 
cent  of  the  above  mentioned  average  weekly  wage;  and  to  Jadwiga 
Brezzenski  in  the  sum  of  $100  on  account  of  the  funeral  expenses 
of  Andrew  Brezzenski,  deceased. 

Pursuant  to  said  award  there  is  due  and  payable  the  sum  of 
$276.96  covering  the  period  of  twenty-four  weeks  from  August 
9,  1918,  to  January  24,  1919,  at  $11.54  per  week.  Future  pay- 
ments pursuant  to  said  award  in  the  sum  of  $23.08  are  to  be 
made  every  two  weeks  in  accordance  with  preceding  paragraph. 

It  is  presumed  under  section  21  of  the  Compensation  Law 
that  sufficient  notice  of  death  was  given  to  the  employer.  On  the 
other  hand,  objection  to  the  failure  to  give  such  notice  is  deemed 
to  have  been  waived  by  both  the  employer  and  insurance  carrier. 

Lyon  and  Sayer,  Commissioners,  dissent 
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In  the  Matter  of  the  Claim  of  Nora  Culhanb,  Widow,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  for  Her- 
self and  Infant  Children  on  Account  of  the  Death  of  William 
F.  CuLHAWE,  against  Economical  Garage,  Inc.,  Employer, 
and  Employers'  Liability  Assurance  Corporation,  Ltd., 
Insurance  Carrier 

Death  Case  No,  225725 

(Decided  January  22,  1919) 

Injuries  sustained  by  William  F.  Culhane,  resultins  in  his  death,  wliile 
employed  as  an  automobile  washer  by  the  Economical  Garage,  Inc.,  in 
the  city  of  New  York. 

On  October  18,  1918,  William  F.  Culhane,  while  employed  as  an  auto- 
mobile washer  by  the  Economical  Garage,  Inc.,  at  its  garage  ia  the  city 
of  New  York,  in  the  regular  course  of  his  employment,  was  directed 
by  the  foremian  in  charge  to  examine  an  automatic  revolver  which  had 
been  found  in  one  of  the  automobiles.  While  so  engaged  and  holding 
out  his  hands  to  receive  the  pistol,  and  while  the  pistol  was  stiU  in 
the  possession  of  the  foreman,  it  accidentally  was  discharged  and  a 
bullet  therefrom  struck  Culhane,  causing  his  death  within  ten  minutes. 
HM,  that  the  injuries  resulting  in  the  death  of  William  F.  Culhane 
were  accidental  injuries,  and  arose  out  olf  and  in  the  course  of  his 
employment.  Award  made  to  Nora  Culhane,  claimant,  as  widow,  with 
the  usual  provision  as  to  remarriage,  and  to  several  minor  children  and 
funeral  expenses  provided  for. 

This  daim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  New  York,  N.  Y.,  on  January  22, 1919. 

Bobert  W.  Bonjnge,  counsel  to  State  Industrial  Commission. 

Bertrand  L.  Pettigrew,  attorney  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Commission. —  All  the  evidence  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision  as  follows: 


CniiHANs  v.  Economical  Gasaob,  Inc.  443 


State  Industrial  Gommiauon  [VoL  19] 


On  October  18,  1918,  the  day  when  William  F.  Culhane 
received  the  injuries  which  resulted  in  his  death  on  the  same  day, 
he  resided  at  188  West  End  avenue,  New  York  city,  and  was 
employed  by  Economical  Oarage,  Inc.,  engaged  in  the  operation 
of  a  public  garage  at  252  West  Sixty-eighth  street,  New  York 
city.  William  F.  Culhane  was  employed  in  connection  there- 
with as  an  automobile  washer. 

On  October  18,  1918,  William  F.  Culhane  was  working  for 
his  employer  at  his  employer's  plant.  While  engaged  in  the 
regular  course  of  his  employment  he  was  directed  by  the  foreman 
in  charge  of  the  garage  to  examine  an  automatic  revolver  which 
had  been  found  in  one  of  the  automobiles.  While  obeying  the 
order  of  his  superior,,  and  while  holding  out  his  hand  to  receive 
the  pistol,  and  while  the  pistol  was  still  in  the  possession  of  the 
foreman  it  accidentally  discharged  and  a  bullet  therefrom  entered 
the  chest  of  William  F.  Culhane,  causing  his  death  ten  minutes 
later. 

The  injuries  which  resulted  in  the  death  of  William  F.  Culhane 
were  accidental  injuries  and  arose  out  of  and  in  the  course  of 
his  employment. 

The  average  weekly  wage  of  William  F.  Culhane  was  the  sum 
of  twenty-three  dollars  and  eight  cents. 

It  does  not  appear  whether  written  notice  of  death  was  given 
to  the  employer  within  thirty  days  thereafter,  but  it  has  not 
heea  established  as  a  fact  that  such  notice  was  not  given  and  it 
18  therefore  presumed  under  section  21  of  the  Compensation  Law 
that  sufficient  notice  was  given.  On  the  other  hand,  objection  to 
the  failure  to  give  such  notice  not  having  been  raised  before  the 
Commission  on  the  hearing  of  this  claim,  such  objection  is  deemed 
to  have  been  waived  by  the  employer  and  insurance  carrier. 

Award  of  compensation  is  hereby  made  against  Economical 

Qarage,   Inc.,   employer,    and   Employers'   Liability   Assurance 

Corporation,  insurance  carrier,  to  Nora  Culhane,  widow,  aged 

forty-six  years,  at  the  rate  of  $6,924  weekly  during  widowhood 

with  two  years'  compensation  in  one  sum  upon  remarriage ;  to 

William  Culhane,  son,  aged  fourteen  yep.rSj  and  to  Elizabeth 
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Culhane,  daughter,  aged  seventeen  years,  at  the  rate  of  $2,308 
weekly  to  each  until  they  shall  respectively  arrive  at  lie  age  of 
eighteen  years;  and  in  case  of  the  subsequent  death  of  Nora 
Culhane,  widow,  then  the  payments  to  the  children  shall  be 
proportionately  increased  until  each  shall  be  receiving  a  sum 
equal  to  15  per  cent  of  the  above  mentioned  average  weekly  wage; 
and  to  ISTora  Culhane  in  the  sum  of  $100  on  account  of  the 
funeral  expenses  of  William  F.  Culhane,  deceased 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
sufficient  notice  of  death  was  given  to  the  employer.  On  the 
other  hand,  objection  to  the  failure  to  give  such  notice  is  deemed 
to  have  been  waived  by  both  the  employer  and  insurance  carrier. 


In  the  Matter  of  the  Claim  of  John  M.  O'Esau,  Deceased,  and 
by  Mabtha  O'Esau,  Widow,  as  Administratrix  of  the  Gtoods, 
Chattels  and  Credits  Which  Were  of  John  O'Esau,  Deceased, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
on  Accoimt  of  the  Disability  Sustained  by  John  M.  O'Esau, 
During  his  Lifetime  and  up  to  the  Date  of  his  Death,  against 
E.  W.  Bliss  Company^  Employer,  and  ^Etna  Lipb  Insurance 
Company,  Insurance  Carrier 

File  No.  35053 

(Decided  January  27,  1919) 

Injuries  sustained  by  John  M.  0'E8,au,  resulting  in  his  death,  while  employed 
by  the  E.  W.  BUss  Company  as  a  sheU  inspector  in  the  manufacture  of 
ammunition  in  Brooklyn,  New  York  city. 

On  March  28,  1916,  John  M.  O'Esau,  while  at  work  for  his  employer, 
E.  W.  Bliss  Company,  and  while  engaged  in  the  regular  course  of  his 
employment,  caught  a  linger  of  one  hand  between  two  sheUs  and  crushed 
it  resulting  in  an  infection  which  spread  so  as  to  produce  a  general  infec- 
tion of  his  body.  As  a  result  he  was  soon  incapacitated  from  doing  his 
previous  work  but  was  retained  aa  a  foreman.  He  was  kept  at  work 
from  the  time  of  the  accident  to  April  30,  1917,  when  he  was  discharged. 
Upon  being  so  discharge<l,  so  far  as  a  loss  of  wages  is  ccmcemed,  he  wa-^ 
actually  disabled  from  the  date  of  such  discharge  to  March  21,   1918, 
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the  date  of  hss  death.  Held,  that  the  injuries  to  John  M.  O'Esau  were 
accidental  injuries  and  arose  out  of  and  in  the  course  of  hia  employment. 
The  defendants  are  estopped  from  pleading  the  Statute  of  Limitations 
in  respect  to  the  failure  of  the  claimant  to  file  his  claim  within  one  year 
after  the  injury. 

At  the  March^  1918^  term  of  the  Appellate  Division,  Supreme 
Court,  third  department,  this  claim  then  on  appeal  was  remitted 
for  the  purpose  of  making  such  findings  as  the  Commission  might 
see  fit  in  reference  to  the  filing  of  a  claim  within  a  year  after 
the  accident.  Under  date  of  March  22,  1918,  amended  findings 
were  duly  handed  down  by  this  Commission.  15  State  Dept. 
Rep.  665.  On  appeal  from  the  amended  findings  dated  March 
22,  1918,  the  Appellate  Division  of  the  Supreme  Court,  third 
judicial  department,  affirmed  said  findings  and  the  award  herein. 

On  appeal  to  the  Court  of  Appeals  from  the  order  of  the  Appel- 
late Division  affirming  the  awards  herein,  and  from  the  order 
of  this  Commission  making  the  order  of  the  Appellate  Division 
the  order  of  the  Commission,  the  Court  of  Appeals  decided  that 
the  appeal  was  not  properly  before  said  court  because  no  admin- 
istratrix had  been  substituted  on  appeal. 

Thereafter,  this  matter  came  on  for  hearing  before  this  Com- 
mission at  New  York  citv  on  Januarv  27,  1919,  at  which  time 
the  award  previously  made  to  John  M.  O'Esau  (now  deceased) 
was  rescinded,  and  in  lieu  thereof  an  award  was  made  to  Martha 
A.  O'Esau  as  administratrix  of  the  estate  of  John  M.  O'Esau, 
deceased,  for  the  disability  suffered  by  John  M.  O'Esau  during 
his  lifetime  covering  the  period  from  May  14,  1917,  to  March 
21,  1918,  the  date  of  his  death. 

Bobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 
James  B.  Henney,  attorney  for  employer  and  insurance  carrier. 

Windels  &  Holtzoff,  attorneys  for  administratrix. 

By  the  Commission. — ^All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
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mission  makes  its  second  amended  and  supplemental  conclusions 
of  fact,  award  and  decision,  as  follows: 

On  March  28,  1916,  the  day  when  John  M.  O'Esau  received 
his  injuries,  he  resided  al  No.  380  Lexington  avenue,  Brooklyn, 
and  was  employed  by  E.  W.  Bliss  Company  engaged  in  the  manu- 
facture of  ammunition,  with  a  plant  or  place  of  business  located 
at  No.  41  Second  avenue,  Brooklyn.  John  M.  O'Esau  was 
employed  as  a  shell  inspector  in  the  shell  finishing  department 

On  March  28,  1916,  John  M.  O'Esau  was  working  for  his 
employer  at  his  employer's  plant,  and  while  engaged  in  the  regu- 
lar course  of  his  employment  the  third  finger  of  his  right  hand 
was  caught  between  two  shells  and  was  crushed,  which  injury 
later  resulted  in  an  infection  and  spread  to  his  arm  rendering 
the  same  almost  useless,  and  further  causing  a  general  infection  of 
his  body.  Said  injuries  soon  incapacitated  him  from  doing  his 
former  work  but  his  employer  retained  him  in  the  capacity  of 
foreman,  or  overseer,  and  at  the  rate  of  wages  earned  prior  to 
said  accident.  He  was  kept  at  work  by  his  employer  from  the 
date  of  said  accident  to  April  30,  1917,  on  which  latter  date  ho 
was  discharged.  From  the  date  of  said  accident  to  April  30, 
1917,  during  which  time  his  employer  retained  him  in  a  super- 
visory capacity,  John  M.  O'Esau  lost  but  three  weeks  on  account 
of  said  injuries,  and  from  the  date  of  said  accident  to  June  16, 
1916,  his  employer  furnished  him  with  medical  attention  at 
the  clinic  located  at  the  employer's  plant 

If  he  had  not  been  retained  by  his  employer  as  a  foreman, 
or  overseer,  he  would  have  been  disabled  from  working  from  prac- 
tically the  date  of  said  accident  to  November  15,  1917.  Hav- 
ing been  discharged  by  his  employer  on  April  30,  1917,  so  far 
as  a  loss  of  wages  is  concerned,  he  was  actually  disabled  from 
April  SO,  1917,  to  March  21,  1918,  the  date  of  his  death. 

John  M.  O'Esau  filed  with  this  Commission  a  claim  for  com- 
pensation on  June  6,  1917,  which  was  more  than  one  year  after 
the  date  of  the  actual  injury  received,  but  less  than  one  year 
from  the  date  of  actual  disability. 

The  conduct  of  the  employer,  in  view  of  all  the  circumstances, 
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and  particularly  in  keeping  the  clainuint  employed  up  to  April 
30,  1917,  for  a  period  of  more  than  a  year  after  the  date  of 
said  accident,  at  a  rate  of  wages  equal  to  the  wages  earned  prior 
to  said  accident,  and  in  furnishing  medical  attention  for  the 
period  required  by  the  Compensation  Law,  directly  induced  the 
claimant  to  delay  in  filing  a  claim  for  compensation  until  after  the 
expiration  of  the  statutory  period,  as  set  forth  in  section  28  of 
the  Compensation  Law. 

The  average  weekly  wage  of  John  M.  O'Esau  was  the  sum 
of  fourteen  dollars  and  forty  cents. 

The  injuries  to  John  M.  O'Esau  were  accidental  injuries,  and 
arose  out  of  and  in  the  course  of  his  employment 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  but  it  has  not 
been  established  as  a  fact  that  such  written  notice  was  not  given, 
and  it  is,  therrfore,  presumed  under  section  21  of  the  Compensa- 
tion Law  that  sufficient  notice  was  given.  On  the  other  hand, 
neither  employer  nor  insurance  carrier  was  prejudiced  by  the 
failure,  if  any,  to  give  written  notice  of  injury  to  the  employer. 

John  M.  O'Esau  left  him  surviving  Martha  A.  O'Esau,  widow, 
who  was  duly  appointed  administratrix  of  the  goods,  chattels 
and  credits  which  were  of  John  M.  O'Esau,  deceased,  by  virtue 
of  an  order  of  Hon.  Herbert  T.  Ketcham,  surrogate  of  Kings 
county,  which  said  order  was  duly  entered  in  Kings  County  Sur- 
rogate's Court  on  November  19,  1918. 

Award  of  compensation  is  hereby  made  against  E.  W.  Bliss 
Company,  employer,  and  ^Etna  Life  Insurance  Company,  insur- 
ance carrier,  to  Martha  A.  O'Esau,  as  administratrix  of  the 
estate  of  John  M.  O'Esau,  deceased,  on  account  of  the  disability 
suffered  by  John  M.  O'Esau  during  his  lifetime,  and  as  a  result 
of  the  accidental  injuries  sustained  on  March  28,  1916,  for  a 
period  of  forty-four  and  one-half  weeks  from  May  14,  1917,  to 
March  21,  1918,  the  date  of  his  death,  at  the  rate  of  $9.66  per 
week,  amounting  to  $427.20. 

It  is  presumed  under  section  21  of  the  Compensation  Law 
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that  due  notice  of  injury  was  given  to  the  employer.  On  the 
other  hand,  the  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  ten  days  after  disability  is  hereby  excused 
on  the  ground  that  neither  employer  nor  insurance  carrier  was 
prejudiced  by  such  failure,  if  any.  The  employer  and  insurance 
carrier  are  alike  estopped  to  plead  the  Statute  of  Limitations  in 
respect  to  the  failure  of  the  claimant  to  file  his  claim  within 
one  year  after  the  injury,  since  by  the  conduct  of  the  employer, 
whether  fraudulent  or  not,  it  has  directly  induced  the  plaintiff 
to  delay  in  filing  his  claim  for  compensation  with  the  Commis- 
sion until  after  the  expiration  of  one  year  from  the  date  of  said 
accident. 

The  opinion  of  Commissioner  Lyon  herein  is  adopted  as  the 
opinion  of  this  Commission. 


In  the  Matter  of  the  Claim  of  William  Bestwall  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against 
Chelsea  Fibre  Mills,  Employer;  and  American  Mutual 
Liability  Insura^nce  Company,  Insurance  Carrier 

Case  No.  200487 

(Decided  January  28,  1019) 

Injuries  sustained  by  William  BestwaU  while  employed  as  a  bobbin  boy  by 
Chelsea  Fibre  Mills,  engaged  in  the  spinning  business. 

On  September  19,  1918,  while  WiUiam  Bestwall  was  employed  as  a 
bobbin  boy  by  the  Chelsea  Fibre  Mills,  engaged  in  the  business  of  spin- 
ning in  the  city  of  New  York,  he  was,  in  the  regular  course  of  his 
employment,  passing  a  machine,  when  he  attempted  to  take  some  fibre 
off  from  one  of  the  machines,  thinking  it  might  do  some  harm  to  the 
machine,  and  while  so  engaged  his  finger  was  caught  in  the  machine, 
necessitating  the  amputation  of  one-half  of  said  finger.  Held,  that  the 
injuries  sustained  by  William  Bestwall  were  accidental  injuries,  and 
arose  out  of  and  in  the  course  of  his  employment.    Award  made. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  its  office,  230  Fifth  avenue,  New  York  city,  on 
November  26,  1918,  December  3,  1918,  and  January  28,  1919. 
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Eobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Jeremiah  F.  Connor,  attorney  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Commission. —  All  the  evidence  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision,  as  follows : 

On  September  19,  1918,  the  day  when  William  Bestwall 
received  his  injuries,  he  resided  at  !N'o.  316  Oakland  street, 
borough  of  Brooklyn,  New  York  city,  and  was  employed  by 
Chelsea  Fibre  Mills  engaged  in  the  business  of  spinning,  with  a 
plant  or  place  of  business  located  at  No.  1155  Manhattan  avenue, 
borough  of  Brooklyn,  city  of  New  York.  William  Bestwall  was 
employed  as  a  bobbin  boy. 

On  September  19,  1918,  William  Bestwall  was  working  for 
his  employer  at  his  employer's  plant.  While  engaged  in  the 
regular  course  of  his  employment,  and  while  passing  a  machine, 
he  saw  some  fibre  on  one  of  the  machines,  and  thinking  that  it 
might  do  some  harm  to  the  machine,  he  tried  to  take  it  off  with  his 
finger,  and  in  doing  so  his  finger  got  caught  in  the  machine,  caus- 
ing an  amputation  of  the  terminal  phalanx  of  the  right  middle 
finger,  equivalent  to  the  loss  of  one-half  of  said  finger. 

The  injuries  sustained  by  William  Bestwall  were  accidental 
injuries,  and  arose  out  of  and  in  the  course  of  his  employment. 

At  the  time  of  said  accident  William  Bestwall  was  of  the  age 
of  sixteen  years.  Under  normal  conditions  his  wages  would  be 
expected  to  increase.  The  average  weekly  wage  of  William  Best- 
wall  at  the  time  of  the  injury,  taking  into  consideration  the  fact 
that  under  normal  conditions  his  wages  would  be  expected  to 
increase,  is  determined  at  twelve  dollars  and  ninety-eight  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  thirty  days  after  the  accident  causing 
such  injury,  but  it  has  not  been  established  as  a  fact  that  such 
notice  was  not  given,  and  it  is,  therefore,  presumed  under  section 
21  of  the  Compensation  Law  that  sufficient  notice  was  given.    On; 
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the  other  hand^  objection  to  the  failure  to  give  such  notice  not 
having  been  raised  before  this  Commission  at  the  hearings  of  this 
claim  is  deemed  to  have  been  waived  by  both  the  employer  and 
insurance  carrier. 

Award  of  compensation  is  hereby  made  against  Chelsea  Fibre 
Mills,  employer,  and  American  Mutual  Liability  Insurance  Com- 
pany, insurance  carrier,  to  William  Bestwall,  injured  employee, 
for  fifteen  weeks  at  the  rate  of  ten  dollars  and  twenty-six  cents 
per  week,  beginning  on  September  19,  1918,  for  the  loss  of  one- 
half  the  middle  finger  of  the  right  hand. 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
sufficient  notice  of  injury  was  given  to  the  employer.  On  the 
other  hand,  the  failure  to  give  such  notice  is  deemed  to  have  been 
waived  by  both  the  employer  and  insurance  carrier. 


In  the  Matter  of  the  Olaim  of  Nellie  Howland,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law  on 
Behalf  of  Herself  and  Infant  Son  on  Account  of  the  Death  of 
Olaf  Howxand,  Deceased,  against  Compagnib  Generale 
Tbaitsatlantique,  Employer  and  Self-insurer 

Case  No.  275189 

(Decided  February  10,  1019) 

Injuries  snttained  by  Olaf  Howland,  resulting  in  his  deatli,  while  employed 
as  a  rigger  foreman  or  longshoreman  by  the  Compagnie  Generale  Trans- 
atlantique. 

On  August  4,  1918,  while  Olaf  Howland  was  employed  by  the  Com- 
pagnie Generale  Transatlantique,  commonly  known  as  the  French  line, 
a  foreign  corporation  organized  under  the  laws  of  France,  and  engaged 
in  the  operation,  within  the  State  of  Xew  York,  of  vessels  in  foreign 
commerce,  among  them  the  steamship  Niagara,  a  foreign  vessel,  as  a 
rigger  foreman  or  longshoreman  on  board  the  said  steamship  Niagara, 
while  she  was  being  loaded  with  steel,  he  fell  from  the  steerage  deck 
to  the  hold,  some  twenty  feet  or  more,  sustaining  injuries  which 
resulted  in  his  death  on  the  same  day.    Hetd,  that  the  injuries  resulting 
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in  his  death  were  accidental  injuries,  and  arose  out  of  and  in  the  course 
of  his  employment.  Award  made  to  Nellie  Uowland,  the  claimant,  as 
widow,  with  the  usual  provision  as  to  remarriage,  and  to  an  infant  son. 
Funeral  expenses  provided  for. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  New  York,  N.  Y.,  on  September  30,  1918,  Octo- 
ber 21,  1918,  November  4,  1918,  December  9,  1918,  February  3, 
1919,  and  February  10,  1919. 

Kobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 
Joseph  P.  Nolan,  attorney  for  employer  and  insurance  carrier. 

A.  Q.  Oulick,  representing  claimant 

By  THE  Commission. —  All  the  evidence  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award,  and  decision  as 
follows : 

On  August  4,  1918,  the  day  when  Olaf  Howland  received  the 
injuries  which  resulted  in  his  death  on  the  same  day,  he  resided 
at  1036  Seventy-first  street,  Brooklyn,  N.  Y.,  and  was  employed 
by  the  Compagnie  Generale  Transatlantique,  commonly  known  as 
the  French  Line,  a  foreign  corporation,  organized  under  and  by 
virtue  of  the  laws  of  the  Republic  of  France.  Said  company  was 
engaged  in  the  operation  within  the  State  of  New  York  of  vessels 
of  other  countries  used  exclusively  in  foreign  commerce.  Said 
company  was  likewise  engaged  in  the  operation  of  the  steamship 
Niagara,  a  vessel  of  a  foreign  country  engaged  in  foreign  com-, 
merce.  Said  company  was  likewise  engaged  in  longshore  work 
consisting  of  the  loading  or  unloading  of  cargoes  of  said  vessels. 
Oiaf  Howland  was  employed  as  a  rigger  foreman  or  longshore- 
man, and  at  the  time  of  said  accident  was  employed  on  board 
steamship  Niagara  while  the  vessel  was  being  loaded  with  rail- 
road steel. 

On  August  4,  1918,  Olaf  Howland  was  working  for  his  em- 
ployer as  a  longshoreman  on  board  the  steamship  Niaaara.  While 
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engaged  in  the  regular  course  of  his  employment  as  a  longshore- 
man^ while  the  vessel  was  being  loaded  with  railroad  iron,  he  fell 
from  the  steerage  deck  to  the  hold  below,  a  distance  of  some 
twenty  feet  or  more,  and  sustained  injuries  including  a  fractured 
skull  which  resulted  in  his  death  on  the  same  day. 

The  injuries  which  resulted  in  the  death  of  Olaf  Howland  were 
accidental  injuries  and  arose  out  of  and  in  the  course  of  his 
employment. 

The  average  weekly  wage  of  Olaf  Howland  was  the  sum  of 
twenty-three  dollars  and  eight  cents. 

Due  notice  of  death  was  given  to  the  employer. 

Olaf  Howland,  left  him  surviving  Nellie  Howland,  widow,  aged 
thirty-one  years,  and  Olaf  Howland,  Jr.,  son,  aged  two  years,  the 
claimants  herein. 

Award  of  compensation  is  hereby  made  against  Oompagnie 
Generale  Transatlantique,  employer  and  self-insurer,  to  Nellie 
Howland,  widow,  aged  31  years,  at  the  rate  of  $6,924  weekly 
during  widowhood,  with  two  years'  compensation  in  one  sum  upon 
remarriage ;  and  to  Olaf  Howland,  Jr.,  son,  aged  two  years,  at  the 
rate  of  $2,308  weekly  until  he  shall  arrive  at  the  age  of  eighteen 
years;  and  in  case  of  the  subsequent  death  of  Nellie  Howland, 
widow,  then  the  payments  to  the  son  shall  be  increased  to  15  per 
cent  of  the  above  mentioned  average  weekly  wage;  and  to  Nellie 
Howland  in  the  sum  of  $100  on  account  of  the  funeral  expenses 
of  Olaf  Howland,  deceased. 

The  work  in  which  Olaf  Howland  was  engaged  at  the  time  of 
said  accident,  consisting  of  the  loading  of  a  cargo  on  the  steamship 
Niaga/ra,  was  longshore  work  within  the  meaning  of  group  10  of 
section  2  of  the  Workmen's  Compensation  Law :  and  the  case  of 
Edwardson  v.  Jarvis  Lighterage  Co.,  168  App.  Div.  368,  is 
applicable  herein. 
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In  the  MottOT  of  the  Claim  of  Mabt  Pattxbson,  Widow,  on 
Behalf  of  Herself  and  Infant  Sons,  for  Compensation  under 
the  Workmen's  Compensation  Law,  on  Account  of  the  Death 
of  Cecil  Pattebson,  against  Lehioh  Vaixey  T&ansfobta- 
Tioir  CoMPAWY,  Employer 

Death  Case  B-6111 

(Decided  February  14,  1919) 

't^f^B  siwUined  by  Cedl  Patterson,  retnlting  in  his  deatb,  while  employed  at 
'*  captain  and  mate  on  the  steamahip  Mauch  Chunk  by  the  Lehigh  VaUey 
'Sxansportation  Company. 

At  the  Ume  of  hi«  death  on  May  14,  1918,  Cecil  Pattereon  resided  at 
Buifalo  and  waa  employed  by  the  Ldiigh  Valley  Traneportatioii  Company, 
a  New  Jersey  oorporation  operating,  both  within  and  without  the  State 
of  New  Yoilc,  veeeele  of  other  etatea  including  the  Mauch  Chunk,  used 
exclusively  in  interstate  and  foreign  commeroe.  Patterson  was  employed 
as  a  captain  and  mate  on  the  said  steamship.  While  engaged  in  the 
regular  course  of  his  employment,  he  feU  into  the  hold  through  the 
hatchway  and  sustained  injuries  resulting  in  his  death  on  that  day. 
Award  deified  on  the  ground  that  the  language  of  group  8  of  section  2 
speciflcaUy  excludes  the  operation  of  vessels  of  other  states  exclusively 
used  in  interstate  or  foreign  commerce. 

The  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  BuflFalo,  K  T.,  on  July  12,  1918,  July  18,  1918, 
July  19,  1918,  August  23,  1918,  September  30,  1918,  December 
20,  1918,  January  14,  1919,  February  10,  1919,  and  February 
14,  1919. 

Bobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Locke,  Babcock,  Spratt  &  HoUister  and  Kirlin,  Woolsey.  & 
Hickox,  attorneys  for  employer. 

Charles  L.  Bullymore  and  Almon  W.  Lytle,  attorneys  for 
claimant 
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By  THE  Commission^. —  All  the  evidence  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact  and  decision  as  follows: 

On  May  14,  1918,  the  day  when  Cecil  Patterson  received  the 
injuries  which  resulted  in  his  death  on  the  same  day,  he  resided  at 
Buffalo,  N.  Y.,  and  was  employed  by  the  Lehigh  Valley  Trans- 
portation Company,  a  corporation  organized  under  and  by  virtue 
of  the  laws  of  the  State  of  New  Jersey.  Said  company  was 
engaged  in  the  operation  within  and  without  the  State  of  New 
York  of  vessels  of  other  states,  including  the  steamship  Mauch 
Chunk,  used  exclusively  in  interstate  and  foreign  commerce.  Cecil 
Patterson  was  employed  as  a  captain  and  mate  of  the  steamship 
Mauch  Chunk. 

On  May  14,  1918,  Cecil  Patterson  was  working  for  his  employer 
as  the  captain  and  mate  of  the  steamship  Mauch  Chunk.  While 
engaged  in  the  regular  course  of  his  employment  and  while  the 
vessel  was  on  Lake  Huron  he  fell  into  the  hold  through  the  hatch- 
way and  sustained  injuries  which  resulted  in  his  death  on  the 
same  day. 

The  injuries  which  resulted  in  the  death  of  Cecil  Patterson 
were  accidental  injuries  and  arose  out  of  and  in  the  course  of 
his  employment. 

Due  notice  of  death  was  given  to  the  employer. 

Cecil  Patterson  left  him  surviving  Mary  Patterson,  widow,  age 
forty-five  years,  and  Robert  Patterson,  son,  age  fifteen  years,  and 
Scott  Patterson,  son,  age  thirteen  years,  claimants  herein. 

Awards  of  compensation  are  hereby  denied  to  Mary  Patterson, 
widow,  age  forty-five  years,  and  to  Robert  Patterson  and  Scott 
Patterson,  sons,  age  fifteen  and  thirteen  years,  respectively,  on 
the  ground  that  the  language  of  group  8  of  section  2  specifically 
excludes  the  operation  of  vessels  of  other  States  used  in  interstate 
or  foreign  commerce.  The  decision  of  Charlton  v.  Hilton-Dodge 
Transportation  Company,  178  App.  Div.  385,  is  applicable  herein. 
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In  the  Matter  of  the  Claim  of  Earl  M.  Tuckeb,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Endi- 
coTT  FoBoiNG  AND  Manufacturixo  Company,  Employer; 
Tbaveusbs'  In8ubakce  Company,  Insurance  Carrier 

A.  D.  F.  No.  19823 

(Decided  February  14,  1919) 

Depesdoncy  —  mother  not  prerented  from  zeceiTing  an  award  by  reason  of  a 
signed  statement  the  pnrport  of  which  she  did  not  understand. 

A  mother,  with  an  invalid  husband,  since  dead,  owning  a  smaU  house 
in  which  the  family  live  for  which  she  had  paid  down  $900  with  a  bal- 
ance of  $1,560  still  due  on  account  of  purchase  price,  who  earned  $1  a 
week  taking  in  washing,  was  dependent  upon  her  deceased  son  for  sup- 
port, and  although  she  signed  a  statement  at  the  instigation  of  the 
insurance  ccnnpany  that  her  sod>  paid  board  and  did  not  oontribute 
to  her  support,  an  award  to  her  will  be  affirmed  on  the  ground  that 
she  neither  knew  nor  understood  the  purport  of  her  signed  statement. 


Sayeb,  Commissioner. —  I  am  at  a  loss  to  understand  on  what 
theory  the  mother  is  not  a  dependent  in  this  case.  The  deceased, 
a  boy  almost  twenty-one,  was  living  at  home  and  contributing 
six  dollars  per  week  for  his  board  and  the  support  of  the  family. 
The  father  was  ill  and  only  able  to  work  part  time.  He  earned 
two  dollars  a  day  when  he  worked,  turning  in  about  six  dollars  a 
week.  The  mother  earned  another  dollar  a  week  taking  in  wash- 
ing. The  mother  owned  the  little  house  in  which  the  family 
lived,  on  which  it  appears  about  nine  hundred  dollars  had  been 
paid,  with  fifteen  hundred  and  fifty  dollars  still  due.  The  mother 
has  testified  that  she  has  found  it  very  difficult  to  get  along  since 
her  son  died,  and  in  considering  the  whole  family  picture  we  may 
also  note  that  the  invalid  father  has  died  since  the  son's  death. 

The  only  evidence  that  tends  to  show  lack  of  dependency  is  a 
signed  statement  of  the  mother,  obtained  by  an  investigation  of 
the  insurance  company,  in  which  she  states  that  the  son  paid 
board  and  did  not  contribute  to  her  support.      Considering  the 
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circumBtances  under  which  the  statement  was  obtained,  and  the 
mother's  sworn  testimony  given  later  before  the  Commission,  I 
cannot  think  that  she  either  knew  or  understood  the  purport  of  the 
statement  she  signed. 

Let  the  award  be  affirmed. 

On  the  14th  day  of  February,  1919,  the  Commission  acted  on 
the  forcing  matter  in  accordance  with  the  foregoing  opinion. 


In  the  Matter  of  the  Claim  of  Pbbey  0.  Bryant  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Thb 
Pullman  Company,  Employer  and  Self-insurer 

aaim  No.  6549-B 

(Decided  February  IS,  1919) 

lujttries  sustained  by  Perry  0.  Bryant  whUe  employed  as  a  deepins  car 
porter  by  the  Pullman  Company. 

On  March  17,  1918,  Perry  O.  Bryant,  while  employed  aa  a  porter  of  a 
Pullman  sleeper  by  the  Pullman  Company,  and  in  the  regular  course  of 
his  employment  the  sleeper  crushed  into  a  bumper  post  at  Utica,  If.  T., 
and  he  receiyed  a  severe  injury.  The  claimant  was  employed  solely  by 
the  Pullman  Company  and  was  not  the  employee  of  a  common  carrier 
by  railroad,  nor  was  he  employed  in  interstate  commerce.  Held,  that 
the  injuries  sustained  by  Perry  0.  Bryant  were  accidental  injuries  and 
arose  out  of  and  in  the  course  of  his  employment.    Award  made. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commission  at  Buffalo,  N.  Y.,  on  Jime  7,  1918,  June  21,  1918, 
July  15,  1918,  July  19,  1918,  July  20,  1918,  and  October  4, 
1918;  and  at  New  York  city  on  February  18,  1919. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

Locke,  Babcock,  Spratt  &  Hollister,  attorneys  for  employer  and 
self-insurer. 

Charles  A.  Drefs,  Jr.,  attorney  for  claimant 
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Bt  thb  Commission. —  All  ithe  evid^axse  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  award  and  decision,  as  follows : 

On  March  17,  1918,  the  day  when  Perry  O.  Bryant  received 
his  injuries,  he  resided  at  No.  219  Clinton  street,  Buffalo,  K  Y., 
and  was  employed  by  the  Pullman  Company  engaged  in  the  opera- 
tion of  sleeping,  parlor  and  dining  cars  on  railway  trains.  Perry 
O.  Bryant  was  employed  as  a  sleeping  car  employee  or  porter. 

On  March  17,  1918,  Perry  O.  Bryant  was  working  for  his 
employer  as  a  porter  of  a  Pullman  sleeper.  While  engaged  in  the 
regular  course  of  his  employment,  and  as  a  result  of  the  sleeper 
on  which  he  was  working  crashing  into  a  bumper  post  he  received 
a  sever  contusion  of  the  back,  and  as  a  result  of  the  injury  to 
his  back,  he  was  disabled  from  March  23,  1918,  to  September  29, 
1918,  and  on  that  date  he  was  still  disabled.  Said  accident 
happened  at  Utica,  N.  Y. 

Perry  O.  Bryant  was  employed  solely  by  the  Pullman  Com- 
pany ;  and  he  was  not  an  employee  of  a  railroad,  as  alleged  by  the 
employer  herein. 

The  Pullman  Company  is  not  a  common  carrier  by  railroad 
within  the  meaning  of  the  Federal  Employers'  Liability  Acts. 

Perry  O.  Bryant  was  not  an  employee  of  a  common  carrier  by 
railroad;  and  Perry  0.  Bryant  was  not  employed  in  interstate 
commerce  as  an  employee  of  a  common  carrier  by  railroad. 

The  injuries  sustained  by  Perry  O.  Bryant  were  accidental 
injuries,  and  arose  out  of  and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  Perry  O.  Bryant  was  the  sum  of 
eighteen  dollars  and  forty-six  cents. 

Written  notice  of  injury  was  not  given  to  the  employer  within 
ten  days  after  disability,  but  employer  and  self-insurer  was  not 
prejudiced  by  such  failure. 

Award  of  compensation  is  hereby  made  against  the  Pullman 
Company,  employer  and  self-insurer,  to  Perry  O.  Bryant,  injured 
employee,  for  twenty-eight  weeks  beginning  on  March  23,  1918, 
at  the  rate  of  $12.31  per  week,  amounting  in  all  to  $344.68,  and 
this  claim  is  hereby  continued  for  further  hearing. 
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The  failure  of  Perry  O.  Bryant  to  give  written  notice  of 
injury  to  his  employer  within  ten  days  after  disability  is  hereby 
excused  on  the  ground  that  the  employer  and  self-insurer  was  not 
prejudiced  by  such  failure. 

The  decision  in  Robinson  v.  Baltimore  &  Ohio  R.  Co.,  237 
U.  S.  84,  is  applicable  herein. 

Sayer,  Commissioner,  dissents. 


In  the  Matter  of  the  Claim  of  Savillia  Smith,  Dependent 
Mother,  for  Compensation  under  the  Workmen's  Compensation 
Law,  against  H.  J.  Babtle  Manufacturing  Company, 
Employer,  and  Sta':«^dard  Accident  Insurance  Company, 
Insurance  Carrier 

Albany  Death  Case  No.  2009 

(Decided  February  25,  1919) 

Injuries  sustained  by  Merlin  Smith,  resulting  in  his  death,  on  December  la, 
191 7,  while  employed  by  the  H.  J.  Bartle  Manufacturing  Company,  maldng 
tents  at  Troy,  N.  T. 

The  daimant  is  the  mother  of  the  deceased.  The  plant  where  deceased 
was  employed  at  the  time  of  his  death  consisted  of  one  building  except 
the  first  floor  thereof  and  was  connected  with  an  adjacent  building  haying 
an  entrance  on  another  street.  The  two  buildings  were  separated  by  a 
wall.  Openings  had  been  made  through  this  wall  from  one  building 
to  another  and  closed  with  lire  doors,  thus  making  it  possible  to  pass 
freely  from  one  building  to  the  other.  Each  building  had  its  own 
elevator  service.  Employees  of  the  Bartle  Manufacturing  Company 
building  made  frequent  use  of  the  other  building  and  used  its  elevator. 
In  doing  so,  they  used  the  breaks  made  in  the  wall.  The  deceased  wa;s 
sixteen  years  old  and  engaged  in  carrying  materials  from  one  part  of 
the  building  to  another  by  meajui  ol  boxes  on.  wheels.  On  the  day  of  his 
death,  December  12,  1917,  the  deceased  was  found  crushed  in  the  build- 
ing adjoining  the  plant  of,  but  not  occupied  by,  the  Bartle  Company. 
Apparently  he  had  been  using  the  elevator  in  that  building  to  carry 
goods  to  another  floor  for  his  employer.  Held,  that  the  deceased  did 
not  take  himself  out  of  his  employment  when  during  the  course  of  such 
employment,  he  made  use  of  the  means  of  ^oing  from  one  floor  to  another 
which  he  knew  the  employees  of  the  Hurtle  Company  not  infrequently 
used  without  reproof.    The  deceased  was  a  "  floor  boy  "  used  to  ''  carry 
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work  to  operators."  Held,  also,  that  in  the  absence  of  proof  tliat 
deceased's  wages  were  apt  to  increase,  the  award  should  he  modified  so  as 
to  base  it  upon  a  daily  wage  of  two  dollars  and  Gfty  cents. 

An  award  has  been  made  to  the  claimant  as  dependent  mother 
of  Merlin  Smith,  growing  out  of  his  death  on  December  12,  1917. 
The  award  is  made  on  the  basis  of  a  daily  wage  of  three  dollars 
raised  from  one  dollar  and  forty-two  cents  under  subdivision  5 
of  section  14  of  the  Compensation  Law.  The  insurance  carrier 
asks  to  have  the  award  rescinded,  on  the  ground  that  the  accident 
did  not  arise  out  of  and  in  the  course  of  the  employment  and,  in 
any  event,  reduced  on  the  ground  that  there  is  no  warrant  in  the 
evidence  for  increasing,  for  compensation  purposes,  the  daily 
wage  of  deceased. 

John  F.  Murray  for  claimant 
George  L.  Tobin  for  insurance  carrier. 

Lyon,  Commissioner. —  The  employer  was  engaged,  at  the  time 
of  the  accident,  in  manufacturing  tents  for  the  United  States 
Government  with  a  factory  at  Troy,  N.  Y.  This  factory  occupied 
the  whole  building  above  the  first  floor  and  was  separated  from 
another  building  with  an  entrance  on  another  street,  only  by  a 
wall.  Some  years  ago  openings  were  made  through  this  wall  from 
one  building  to  another  and  closed  with  fire  doors,  so  that  it  is  pos- 
sible to  pass  freely  from  one  building  to  the  other.  Each  building 
had  its  own  elevator  service.  The  proofs  are  that  the  employees  in 
the  Bartle  Manufacturing  Company's  building  frequently  went 
into  the  other  building  and  sometimes  used  its  elevator.  In  fact 
permission  so  to  do  was  once  or  twice  secured.  There  is  evidence, 
however,  that  the  Bartle  Company  did  not  wish  its  employees 
to  frequent  the  other  building  and  one  or  two  of  the  overseeing 
employees  testified  that  they  had  told  the  employees  under  them 
not  to  use  the  other  building,  on  pain  of  dismissal. 

The  deceased  was  a  lad  sixteen  years  old,  whose  duty  it  was 
to  carry  material  from  one  part  of  the  building  to  another.  In 
doing  so  use  was  made  of  boxes  on  wheels.  On  December  12, 
1917,  deceased  was  found  crushed  by  the  elevator  in  the  building 
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adjoining  the  plant  of,  but  not  occupied  by,  the  Bartle  Company. 
Apparently  he  was  using  the  elevator  in  the  building  in  which  he 
was  injured  to  carry  goods  to  another  floor  for  hb  employer^  for 
one  of  these  wheeled  boxes  used  for  that  purpose  was  found  in 
close  proximity  to  the  body. 

It  is  insisted  by  the  insurance  carrier  that  deceased  left  his 
employment  when  he  left  his  employer's  plant  and  used  the 
elevator  in  the  building  next  door.  This  would  doubtless  be  so, 
if  the  use  of  this  elevator  had  not  been  made  easy  by  the  contiguity 
of  the  two  buildings  and  the  ready  means  of  passing  from  one 
building  to  the  other,  coupled  with  the  quasi  acquiescence  of  the 
employer  in  its  use,  for  the  proofs  are  that  while  there  was  a  sort 
of  feeling  among  the  foremen  of  the  establishment  that  the  building 
next  door  should  not  be  used  by  the  Bartle  employees,  there  was 
no  definite  order  made  on  the  subject  by  the  responsible  managers 
of  the  Bartle  Company.  In  fact  the  testimony  on  the  point  is 
very  vague,  and  shows  that  the  rule  forbidding  the  use  of  the  eleva- 
tors next  door,  if  one  existed,  was  not  enfoitsed,  and  that  it  was 
violated  with  impunity.  I  do  not  think,  therefore,  that  the 
deceased  took  himself  out  of  his  employment  when  he,  in  the 
regular  course  of  his  employment,  made  use  of  the  means  of  going 
from  one  floor  to  another,  which  he  knew  the  employees  of  the 
Bartle  Company  not  infrequently  used  without  reproof.  I  think 
the  case  is  compensatible. 

I  am  of  the  opinion,  however,  that  the  carrier  is  correct  in  its 
contention  that  there  is  no  warrant  in  the  evidence  for  increasing 
deceased's  wages  for  compensation  purposes  from  one  dollar  and 
forty-two  cents  to  three  dollars  per  day.  The  deceased  was  sixteen 
years  old,  had  been  in  the  employ  of  tiie  Bartle  Company  but  three 
weeks  and  had  never  been  employed  before.  According  to  the 
employer's  first  report  of  injury  he  was  a  '*  floor  boy  "  used  to 
"  carry  work  to  operators."  He  was  not  learning  a  trade.  There 
is  no  proof  that  he  had  any  special  aptitude  for  business  or  that 
he  might  be  expected  to  advance  in  his  employment,  although  some 
other  boys  had  been  advanced.  On  the  contrary,  the  employment 
was  made  when  wages  were  at  their  highest,  owing  to  war  condi- 
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tions.  Under  those  circumstances,  there  is  no  warrant  for  putting 
the  wages  of  this  inexperienced  boy  up  to  what  a  skilled  mechanic 
would  receive  in  normal  times,  for  it  must  be  noted  that  the 
statute  does  not  give  us  the  right  to  estimate  what  the  minor's 
earning  capacity  would  be  at  say  twenty-one  years  of  age  and  fix 
that  as  a  basis  of  compensation.  The  statute  says,  if  it  be  efstab- 
lished  that  the  minor's  wages  would  be  expected  to  increase  the 
fact  may  he  considered  in  arriving  at  his  average  weekly  wage. 

I  find  no  evidence  to  establish  that  this  boy's  wages  would  be 
expected  to  increase.  The  award  should  be  modified  so  as  to 
base  it  upon  a  daily  wage  of  one  dollar  and  forty-two  cents  per 
day,  and,  as  so  modified,  it  should  be  a£Srmed  with  the  right  to 
claimant,  if  so  advised,  to  put  in  proof  that  deceased's  wages  might 
be  expected  to  increase. 

On  the  25th  day  of  February,  1919,  the  Commission  acted  on 
the  foregoing  matter  as  follows: 

That  the  opinion  be  adopted  with  the  exception  of  the  rate  of 
wages  which  shall  be  based  on  an  expectation  of  earning  two 
dollars  and  fifty  cents. 

Lynch,  Sayer,  Perkins  and  Mitchell,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Makia  Kicco,  Widow,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  on  Account  of 
the  Death  of  Ricco  Cajsabgo,  against  Home  Bbass  astd  Coppeb 
CoMPANT,  Employer ;  Travelers  Insurance  Company,  Insur- 
ance Carrier 

Case  No.  2951-S 

(Decided  February  25,  1910) 

iBjnriai  iiutaiaed  by  Ricco  Catargo  resultiiiK  in  his  deatb  whik  employed  liy 
the  Some  Brass  and  Copper  Company. 

The  only  question  here  at  issue  is  as  to  whether  the  dsimant  is  the 
ividow  of  Ricco  Cttsargo.  On  March  26,  1918,  the  claimant  verified  her 
claim  for  compensation,  swearing  that  her  son  by  a  previous  marriage  was 
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bom  on  March  15,  1901,  and  that  she  was  married  to  deceased  on  March 
12,  1901.  On  this  statement  without  any  further  testimony  an  award  was 
made  and  payment  begun  thereunder  until  the  insurance  carrier,  the  Trav- 
elers Insurance  Company,  learned  that  the  claimant  was  not  the  widow 
of  the  deceased.  It  is  now  admitted  that  no  ceremonial  marriage  ever 
occurred  between  deceased  and  the  claimant  and  the  claim  is  now  made 
on  the  common  law  theory.  The  deputy  who  heard  the  case  originally 
put  it  on  for  a  re-hearing  and  from  the  testimony  thereat  adduced 
rescinded  his  award.  The  Conunission  is  now  asked  to  review  that 
decision.  From  the  testimony  and  the  evidence  brought  out  at  the 
re-hearing  and  upon  the  due  consideration  thereof,  held,  that  it  should 
be  understood  that  a  woman  who  wants  the  status  of  widow,  after  a 
man'e  death,  must  have  clear  and  convincing  proof  that  she  was  his  wife 
and  not  his  mistresa,  in  his  life  time;  that  the  declaration  of  intention 
of  deceased  to  become  a  citizen  of  this  country  filed  herein  by  the 
attorneys  for  claimant  etated  thai  he  had  married;  that  hia  wife's  name 
is  Maria  and  also  shows  that  it  was  more  than  three  years  after  the 
birth  of  his  alleged  child  before  deceased  even  landed  in  America;  that 
it  is  contrary  to  sound  public  policy  to  allow  a  woman  to  establish  the 
status  of  widowhood  on  such  evidence.  Held,  also,  that  the  action  of  the 
deputy  was  right  in  reversing  his  first  action  and  dismissing  the  daim. 

Claim  is  made  by  Maria  Ricco  for  death  benefits  growing  out 
of  the  death  on  March  11,  1918,  of  Ricco  Casargo,  on  the  ground 
that  claimant  is  the  widow  of  the  deceased.  On  March  26,  1918, 
claimant  verified  her  claim  for  comp^sation  in  which  she  swore 
that  her  son  by  a  previous  marriage  was  bom  on  March  15,  1901, 
and  that  she  was  married  to  decedent  on  March  12,  1901.  On 
this  sworn  statement  and  without  the  introduction  of  any  other 
testimony,  an  award  was  made  and  payment  thereunder  b^un, 
which  payments  continued  until,  apparently,  some  court  pro- 
ceeding apprised  the  carrier  that  claimant  was  not  the  widow  of 
the  decedent.  It  is  admitted  that  no  ceremonial  marriage  ever 
took  place  between  deceased  and  the  claimant,  but  a  common- 
law  marriage  is  claimed.  The  deputy  who  heard  the  case  put 
it  on  for  a  rehearing  and  not  being  satisfied  that  a  marriage 
had  been  established  rescinded  his  award.  The  Commission 
is  now  asked  to  review  that  decision. 

Mp.Namara  &  Harrington,  for  claimant. 

Lewis  C.  Ryan,  for  insurance  carrier. 
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Ltobt,  Commissioner. —  It  is  undisputed  that  claimant  was  mar- 
ried to  one  Sansona  before  she  met  the  deceased  and  that  by  him 
she  had  several  children,  the  youngest  of  which  is  Nick  Sansona  or 
RiccOy  bom  according  to  the  claim  filed  by  claimant,  on  March  15, 
1901.    The  testimony  is  that  Sansona  left  claimant  about  the  time 
of,  or  shortly  after,  the  birth  of  Nick  and  has  never  been  heard 
from  since  and  it  is  claimed  that  the  presumption  of  death  arose 
at  the  end  of  five  years,  after  the  lapse  of  which  time  claimant  was 
legally  free  to  marry.    It  will  be  noticed,  however,  by  comparing 
the  date  of  tiie  birth  of  Sansona's  son,  Nick,  with  the  date  of  claim- 
ant's alleged  marriage  to  deceased,  both  found  in  the  verified  claim 
for  death  benefits,  that  the  alleged  marriage  took  place  long  before 
the  expiration  of  the  five-year  period.    The  attorney  for  the  claim- 
ant takes  the  position,  notwithstanding  this  evidence,  that  the  mar^ 
riage  took  place  after  the  expiration  of  the  five-year  period,  and 
there  is  some  evidence  that  the  intercourse  from  which  we  are 
asked  to  find  marriage  did  begin  later  than  1901.     In  order  to 
overcome  the  sworn  statement  of  the  claimant  that  she  and  deceased 
were  married  in  1901,  there  should  be  evidence  of  some  specific 
time  when  the  contract  of  marriage  was  made.    But  even  if  cohabi- 
tation began  after  the  expiration  of  the  five-year  period,  the  mere 
passage  of  time  did  not  operate  to  free  the  claimant  from  her 
former  husband.    The  statute  relied  on  only  raised  a  presumption 
which  could  not  be  blindly  relied  upon.    As  the  court  said  in  Gall 
V.  Gall,  114  N.  Y.  109,  120,  121 :    "A  statute  with  such  possibili- 
ties should  be  so  construed  as  to  promote  good  order,  and  the  per- 
son availing  himself  of  its  privilege  should  be  required  to  act  in 
perfect  ^ood  faith.     (Jones  v.  ZoUer,  82  Hun,  280,  282;  Cropsey 
V.  McKinney,  30  Barb.  47;  McCartee  v.  Camel,  1  Barb.  Ch.  455- 
464. )     He  decided  the  question  as  to  his  right  to  remarry  for  him- 
self, without  application  to  any  court  or  public  authority.     The 
whole  responsibility  rests  upon  him.    He  cannot  shut  his  eyes  and 
ears  and  justify  a  second  marriage  because  for  five  years  he  did 
not  hear  of  his  wife.    Did  he  try  to  hear  of  her  ?    Did  he  honestly 
believe  she  was  dead  ?    Did  he  make  inquiry  t    Were  the  circum- 
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stances  sach  that  a  reasonable  man,  honestly  desiring  to  learn  the 
truth,  would  have  made  inquiry  t " 

The  testimony  of  plaintiff  as  to  her  attempt  to  find  her  husband 
is  as  follows :  "  Q.  Did  you  try  to  find  your  first  husband  t  A. 
Yes.  Q.  What  did  you  do?  A.  I  asked  the  townpeople  if  they 
saw  him,  they  said  No.  *  *  *  Q.  To  whom  did  you  report  his 
disappearance,  your  first  husband?  A.  I  had  some  townspeople 
in  other  cities,  and  I  let  them  know.  Q.  Did  you  report  to  the 
police  ?    A.  I  reported  once,  but  I  didn't  care,  he  wasn't  any  good." 

Surely  no  one  can  say  that  this  was  a  bona  fide  attempt  to  find 
whether  her  husband  was  alive.  If  the  question  had  to  be  deter- 
mined I  think  we  would  have  to  find,  on  this  evidence,  that 
claimant  had  not  the  capacity  to  marry  the  deceased.  But  the 
proofs  of  a  common-law  marriage  are  equally  weak.  Claimant 
testified:  "  Q.  When  did  he  say  he  would  marry  you?  A.  He 
told  me  when  he  came,  I  didn't  want  to,  he  was  younger  than  I 
was;  he  told  me  many  times,  and  I  said  no,  no,  no.  I  don't  wani 
to  marry  any  more." 

Attom^s  for  claimant  want  this  testimony  from  their  client 
disregarded  because  it  was  brought  out  on  cross^xamination,  but 
I  do  not  see  how  claimant  can  so  escape  her  own  testimony.  She 
further  testified  under  examination  by  her  own  counsel  that  after 
four  or  five  months  of  importuning  she  said  she  would  marry  him, 
and  thereupon  they  began  to  cohabit.  I  find  nothing  in  the  record 
upon  which  the  illicit  relation  thus  begun  can  be  transformed  into 
a  marriage  contract  in  presenti.  I  do  not  think  the  courts  will  be 
astute  to  infer  a  marriage  under  these  circumstances.  They  may 
do  so  where  the  legitimacy  of  children  is  in  question,  but  there 
were  no  children  of  this  cohabitation.  On  the  contrary,  the  rule 
applies  that  an  illicit  relationship  (which  I  think  is  pretty  clearly 
established  here)  is  presumed  to  continue. 

An  attempt  is  made  to  overcome  this  presumption  by  evidence 
that  deceased  treated  claimant  as  his  wife  and  held  her  out  as  such 
to  the  public.  Such  conduct  is  some  evidence  to  support  a  theory 
of  marriage,  but  has  no  such  weight  as  is  claimed  for  it  here.  A 
man  who  introduces  a  woman  as  his  wife  and  allows  the  public 
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and  tradespeople  to  sappose  that  such  is  the  fact  may  find  that 
people,  in  reliance  on  his  conduct  and  statements,  have  given  her 
credit  for  necessaries.  When  sued  under  these  circumstances  for 
necessaries  so  furnished,  he  will  not  be  heard  to  say  that  she  is  not 
his  wifa  In  other  words,  he  is  estopped  by  his  conduct  to  deny 
the  marriage  relationship.  He,  therefore,  has  to  pay  her  bills, 
but  that  does  not  make  her  his  wife.  The  marriage  rdation  arises 
only  on  a  contract,  not  to  marry  in  the  future^  but  to  marry  now. 

But  the  proofs  that  claimant  and  deceased  held  themselves  out 
as  man  and  wife  are  not  very  satisfactory.  Certainly  if  a  ma3> 
riftge  contract  is  to  be  found  on  proofs  that  the  parties  held  them- 
selves out  as  man  and  wife,  the  proofs  should  be  supported  by  the 
testimony  of  disinterested  witnesses.  In  this  case  there  is  not  a 
syllable  of  proof  on  the  point  except  from  the  claimant  and  her  son. 
Surely  no  court  will  ever  allow  a  woman  to  have  her  status  as  a 
widow  detennined  on  such  uncorroborated  testimony,  nor  do  I 
think  we  should.  To  hold  otherwise  would  be  to  invite  any  num- 
ber of  women  who  have  established  adulterous  relations  with  men 
to  claim  benefits  after  the  man's  death  which  neither  dreamed  of 
while  the  man  could  be  heard  to  testify.  The  marriage  relation 
is  too  sacred,  ^nd  too  easily  entered  into  by  conventional  methods, 
to  make  such  a  course  desirable.  The  fact  that  this  claimant  had 
for  many  years  lived  where  the  conventional  method  of  marriage 
is  looked  upon  as  essential,  as  she  well  knew,  makes  it  all  the  more 
impossible  to  find,  on  the  evidence  here,  that  a  contract  of  marriage 
was  ever  validly  entered  into  between  her  and  the  deceased.  Once 
establish  a  precedent,  on  such  testimony  as  we  have  here,  and  the 
Commission  may  be  flooded  with  claims  that  have  no  basis  in  fact 
Let  it  be  understood  that  a  woman  who  wants  the  status  of  a  widow, 
after  a  man's  death,  must  have  clear  and  convincing  proof  that  she 
was  his  wife  and  not  his  mistress,  in  his  lifetime. 

Since  the  above  was  written  the  attorneys  for  claimant  have 

filed  with  the  Commission  a  triplicate  of  the  original  declaration 

of  intention  of  Ricco  Pericle  to  become  a  citizen  of  the  United 

States.    This  paper  is  dated  September  8,  1917,  and  states  that 

the  applicant  is  married,  that  his  wife's  name  is  Maria  and  that 
Statb  Dm.  Rept. —  Vol.  10        30 
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the  applicant  arrived  from  Italy  at  the  port  of  New  York  on  or 
about  July  2,  1904.  It  will  be  noticed  that  the  name  here  used, 
Bicco  Pericle,  is  not  that  of  the  deceased,  but  I  pass  that  over, 
since  the  claim  for  compensation  gives  the  name  as  Bicco  P. 
Casargo.  It  may  be  that  the  middle  letter  P.  stands  for  Pericle 
and  that  Casargo  is  a  family  name.  According  to  this  paper  it 
was  more  than  three  years  after  the  birth  of  Nick  before  deceased 
even  landed  in  America. 

But  waiving  all  irregularities  about  the  paper  and  its  inconsis- 
tency with  the  other  evidence  in  the  case,  and  accepting  it  as  a 
declaration  of  deceased,  as  I  am  disposed  to  think  we  should,  the 
question  arises  whether  it  is  sufficient  to  turn  the  scale  and  war^ 
rant  a  finding  that  the  deceased  and  claimant  were  in  fact  raax- 
ried.  I  do  not  think  so.  The  declaration  of  intention  is  little  more 
than  a  repetition  of  the  holding  of  claimant  out  as  wife,  already 
spoken  of.  It  seems  to  me  contrary  to  a  sound  public  policy  to 
allow  women  to  establish  a  status  of  widowhood  on  such  evidence. 

The  deputy  was  right  in  reversing  his  first  action  and  dismiss- 
ing the  claim. 

On  the  25th  day  of  February,  1919,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Sayer  and  Mitchell,  Commissioners,  concur;  Perkins, 
Commissioner,  dissents. 


In  the  Matter  of  the  Claim  of  Sam  Sohlemovitz,  Father,  for 
Compensation  under  the  Workmen's  Compensation  Law,  on 
Account  of  the  Death  of  Anna  Schlemovitz,  against  B.  B. 
GoLDBSBo,  Employer;  ^tna  Life  Insurance  Company, 
Insurance  Carrier 

Death  Case  No.  31842 

(Decided  February  25,  1919) 

Injuries  svatained  by  Anna  Schlemovits  resulting  in  her  death  while  employed 
by  B.  B.  Goldberg. 

The  matter  herein  Tvas  Arst  heard  on  December  20,  1916,  and  an  award 
of  $100  was  made  for  funeral  expen«es  to  the  claimant  as  a  dependent 
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father  bat  his  application  for  a  d€ath  benefit  as  a  dependent  was  denied. 
The  question  as  to  paying  $100  to  the  State  Treasurer  under  subdivi- 
sion 7  of  section  15  held  in  sbeyance.  On  March  4,  1918,  the  matter  was 
brought  on  again  before  Deputy  Commissioner  Curtis  who  referred  the 
depemdencj  claim  to  the  full  commission  for  deciaicm.  A  hearing  was 
had  before  the  Commission  and  fiirther  testimony  taken  and  the  question 
is  now  as  to  the  correctness  of  the  decision  of  the  deputy  in  denying 
compensation  to  the  claimant  on  the  ground  of  lack  of  proof  of  depend- 
ency. The  claimant  and  his  wife  have  six  children,  two  of  whom,  both 
of  full  age,  contribute  to  the  support  of  the  family.  Claimant  runs  a 
butcher  business  in  the  building  in  which  he  lives.  The  first  question 
herein  is  as  to  the  claimant's  dependency.  He  has  sworn  both  that 
he  himself  owns  the  business,  and  subsequently,  appearing  with  an 
attorney,  that  he  did  not  own  the  business  but  that  his  wife  owned  it 
aiid  that  he  waa  merely  employed  there.  The  second  question  is  as  to 
claimant's  physical  condition.  On  the  last  hearing  although  previously 
no  claim  or  proof  had  been  made  aa  to  his  being  a  sick  man,  he  testified 
that  on  a  certain  day  he  was  confined  to  his  bed,  whereas  as  a  matter 
of  fact  he  was  before  this  Commission  on  that  date  presenting  his  claim. 
Held,  that  there  is  absolutely  contradictory  testimony  on  the  part  of 
the  claimant  as  to  his  alleged  sickness  and  also  as  to  the  ownership 
of  the  said  business;  that  the  claim  for  conopensation  should  be  denied 
on  the  ground  of  utter  absence  of  proof  of  claimant's  dependency  upon 
his  daughter  at  the  time  of  her  death,  but  there  should  be  an  award  of 
$100  in  favor  of  the  State  Treasurer  in  pursuance  of  subdivision  7  of 
section  15  and  the  osse  closed. 

The  question  at  issue  here  is  whether  the  daimant  was  depend- 
ent upon  the  earnings  of  Anna  Schlemovitz,  his  daughter,  who 
met  her  death  in  the  employ  of  B.  B.  Goldberg  on  the  25th  day 
of  October,  1916.  The  case  was  first  heard  on  December  20, 1916, 
and  an  award  of  $100  funeral  expenses  was  made  to  the  claim- 
ant and  an  award  for  death  benefits  on  the  ground  of  dependency 
was  denied,  and  the  question  of  payment  of  $100  to  the  State 
Treasurer  under  subdivision  7  of  section  15  of  the  law  was  held 
in  abeyance.  The  matter  was  brought  on  again  on  March  14, 
1918,  before  Deputy  Commissioner  Curtis,  who  referred  the 
matter  of  dependency  to  the  full  Commission  for  decision.  There- 
after, and  on  February  seventh,  the  matter  came  on  for  hearing 
before  the  Commission,  when  considerable  further  testimony  was 
taken  and  it  now  comes  on  for  decision  as  to  whether  the  deputy 
was  correct  in  1916,  in  denying  compensation  to  the  claimant 
on  the  ground  of  lack  of  proof  of  dependency. 
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James  Johnston,  for  insurance  carrier. 
Max  Eendal,  for  claimants. 

Lyon,  Commissioner. — ^I  am  unable  to  see  how  dependency 
can  be  found  in  this  case  on  the  testimony  before  the  Commission. 

The  claimant  is  fifty-three  years  old,  his  wife  is  fifty-one,  his 
oldest  daughter  is  twenty-three,  his  oldest  son  twenty-one,  his  next 
son  twenty  and  he  has  three  other  children  under  twenty,  the 
oldest  of  which  seems  to  be  about  twelve  years.  The  family  all 
live  together  at  646  East  Ninth  street,  in  the  borough  of  Man- 
hattan and  run  a  butcher  shop  in  the  same  building.  On 
December  20,  1916,  when  the  case  was  first  before  the  deputy  the 
claimant  stated  that  the  two  older  children  were  working  and 
assisted  in  caring  for  the  needs  of  the  family,  that  the  next  son, 
Isidore,  earns  ten  or  twelve  dollars  per  week  and  contributes 
nothing  to  the  family,  that  the  claimant  owns  his  butcher  busi- 
ness on  Ninth  street,  his  testimony  being  as  follows :  "  Q.  Did 
you  own  the  butcher  shop  ?  A.  Yes,  sir.  Q.  How  long  have  you 
had  that  store?  A.  Four  years.  Q.  How  many  employees  have 
you?  A.  I  am  working  there  and  a  son-in-law  and  a  son  are 
helping  me  out.  Q.  You  own  this  store  and  the  business,  don't 
you  ?    A.  Yes,  sir,  and  I  am  working  myself.'^ 

After  the  lapse  of  considerably  more  than  a  year  and  with  the 
assistance  of  an  attorn^,  claimant  testified  that  he  does  not 
own  the  business,  but  that  his  wife  owns  it  and  that  he  works 
for  her  on  a  salary,  the  testimony  being  as  follows :  "  Q.  Didn't 
you  own  that  butcher  shop  in  which  you  worked,  at  the  time  of 
the  death  of  your  daughter  A.  I  was  manager.  Q.  Did  you 
own  it  ?  A.  The  butcher  shop  was  in  my  wife's  name.  Q.  Who 
ran  that  butcher  shop  ?  A.  My  wife  was  the  boss.  Q.  Is  that  all 
she  paid  you  for  running  this  business  for  her  ?  A.  Thaf  s  all. 
Q.  Did  she  pay  you  any  salary  at  all?  A.  She  paid  me  ten 
dollars  a  week  when  business  was  good  and  when  business  was 
poor  I  got  less.  Q.  Isn't  this  the  fact  that  you  and  your  family 
made  a  living  from  this  mon^  you  made  in  the  butcher  shop? 
A.  No,  I  couldn't  make  a  living  from  the  butcher  shop.'* 
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This  it  BeeinB  would  be  suflScient  discrepancy  in  the  cbdnumf  s 
testimony  to  discredit  him  as  a  trathful  witness  if  there  was 
nothing  else  in  the  case,  bat  there  is  something  more  in  the 
case.  On  the  same  day  Commissioner  Lyon  said  at  the  hearing : 
'^  Now  here  is  a  man  owning  a  business  which  they  were  running, 
and  the  girl  turned  in  a  little  more  than  was  absolutely  necessary 
to  pay  for  her  own  board  and  expenses.  Now  here  comes  the 
father  fifty-three  years  of  age,  as  healthy  as  can  be —  Mr.  Kendal 
(Infg) :  That's  just  the  point.  He  is  not  healthy,  fie  has 
trouble  with  his  foot  The  reason  this  matter  was  opened  was 
because  he  was  in  the  Post-Oraduate  hospital  for  eleven  months." 

This  was  the  first  time  that  complaint  had  ever  been  made  in 
the  case  that  the  claimant  who  is  a  healthy  looking  man  was  not 
perfectly  well  able  to  attend  to  his  business  all  the  times.  There- 
upon the  representative  of  the  insurance  carrier  began  to  ques- 
tion him  about  his  sickness,  the  testimony  being  as  follows: 
''  Mr.  Kendal :  Why  did  this  case  take  so  long  to  present  before 
the  Commission,  Mr.  Schlemovitz  ?  Mr.  Schlemovitz :  The  papers 
came  to  me  while  I  was  in  the  hospital,  while  I  was  sick  in  bed 
and  then  I  had  to  go  to  the  hospital  Mr.  Kendal :  Were  you 
in  bed  in  December,  1916?  Mr.  Schlemovitz:  In  1916  I  was 
home  in  bed  but  this  year  I  was  in  the  hospital.  Mr.  Johnston: 
You  were  in  bed  the  whole  month  of  December  ?  Mr.  Schlemo- 
vitz: I  was  in  bed  for  two  months.  Mr.  Johnston:  Were  you 
confined  to  bed  the  whole  month  of  December,  1916?  Mr. 
Schlemovitz :    Yes." 

Now  as  a  matter  of  fact,  as  already  stated,  the  claimant  on 
the  twentieth  of  December,  at  the  time  that  he  testified  he  was 
confined  to  his  bed,  was  before  this  Commission  presenting  his 
daim.  Of  course  it  may  be  said  that  the  claimant  is  an  ignorant 
man  and  fell  into  this  error  unwittingly.  Still,  there  is  the 
statement  and  it  is  just  in  line  with  his  previous  testimony  that 
he  did  not  own  the  business  which  a  year  before  he  swore  he 
did  own.  Certainly  no  judicial  body  could  ever  make  a  finding 
in  favor  of  the  claimant's  dependency  on  such  contradictory 
testimony  as  this. 
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In  addition  to  that  it  is  quite  evident  that  the  claimant  and 
his  wife  somewhere  between  them  own  a  butcher  business  and 
there  is  not  a  syllable  of  testimony  as  to  its  value^  and  whether 
they  are  making  a  living  out  of  it  or  not.  That  the  claimant 
if  he  does  not  own  the  business  is  on  a  salary  under  his  wife, 
I  do  not  for  a  moment  believe.  I  think  the  claim  for  compensa- 
tion should  be  denied  on  the  ground  of  utter  absence  of  proof 
that  the  claimant  was  dependent  upon  his  daughter  at  the  time 
of  her  death,  4>ut  there  should  be  an  award  of  $100  in  favor  of 
the  State  Treasurer,  in  pursuance  of  subdivision  7  of  section  15 
and  the  case  closed. 

On  the  26th  day  of  February,  1919,  the  Commission  acted 
on  the  foregoing  matter  in  accordance  with  the  foregoing 
opinion. 

Lynch,  Sayer,  Mitchell  and  Perkins,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Michael  Joiin^  Kelly  for  Com- 
pensation under  the  Workmen's  Compensation  Law  against 
W.  J.  HiNRicHS  Compact,  Employer;  Massachusetts  Bono- 
ING  AND  Insurance  Company,  Insurance  Carrier 

Case  No.  59191 

(Decided  February  26,  1919) 

Injuries  sustained  by  Michael  Jolin  KeUy  wliile  employed  by  W.  J.  Hinrichs 
Company. 

In  this  case  an  award  had  been  made  by  a  deputy  Gommiaaioner  for 
128  weeks'  compensation  for  total  loss  of  vision  of  an  eye.  The  insurance 
carrier  alleges  that  claimant  has  lost  no  earning  and  that  his  vision 
is  not  impaired  and  therefore  that  the  award  should  be  vacated  and  the 
claim  dismissed.  On  April  10,  1918,  while  the  claimant,  in  the  regular 
course  of  his  employment,  was  going  under  a  gateway  on  his  employer's 
plant,  where  the  gate  moves  perpendicularly,  either  the  descending  gate 
struck  him  on  the  head  or  he  miscalculated  the  distance  of  the  gate 
above  his  head  and  struck  his  head  against  it.    As  he  was  leaving  hia 
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woilc  on  that  daj,  claimant  had  a  little  difficulty  with  Iris  oveneer  and 
was  discharged.  His  subaeqiient  failure  to  work  waa  not  due  to  tlnis 
aeddent  but  to  some  disease  which  he  had.  The  impairment  of  vision 
which  is  the  basis  of  this  coj'e,  according  to  the  testimony  of  the 
spedalists  who  examdncd  t)ie  claimant  for  the  ConvmiseioD,  waa  due  to 
some  constitutional  disease  and  not  to  an  injury.  A  number  of  specialists 
have  reported  on  the  case  but  the  weight  of  authority  is  with  the  Ckxn- 
miesion's  experts.  Hvldy  that  there  is  very  serious  doubt  that  the  aoci- 
doit  had  anything  to  do  with  clainianit's  vision  and  that  in  say  erent 
his  yisioa  has  been  entirely  restored  by  the  process  of  natiu*e  and  that 
the  award  should  be  rescinded  and  the  claim  dismissed. 

An  award  has  been  made  in  this  case  by  our  deputy  for  128 
weeks'  compensation  for  total  loss  of  the  vision  of  an  eye.  The 
insurance  carrier  has  taken  an  appeal  and  asks  to  have  the  case 
reviewed  by  the  Commission  before  the  appeal  is  prosecuted. 

It  is  claimed  by  the  insurance  carrier  that  the  claimant  has 
lost  no  earnings  because  of  his  alleged  accident,  and  that  the 
proofs  as  they  now  stand  show  conclusively  that  he  has  his  usual 
normal  vision  in  the  eye  which  was  said  to  be  injured,  and  that 
therefore  the  award  should  be  vacated  and  the  claim  dismissed. 

Claimant  in  person. 

B.  Wayneck  and  William  Maxwell,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  claimant  was  injured  on  April 
10,  1918.  It  seems  that  while  passing  under  a  gateway  which 
moves  up  and  down  on  his  employer's  plant,  the  gate  either 
descended  striking  him  on  the  left  side  of  the  top  of  his  head  or, 
in  attempting  to  pass  under  the  gate,  he  miscalculated  the  height 
of  the  gate  above  his  head  and  struck  his  head  against  it  He 
made  little  complaint  at  the  time  but  merely  rubbed  his  head  and 
rested  for  a  few  minutes  and  then  continued  with  his  work.  He 
continued  working  for  the  same  employer  until  May  twenty-ninth, 
and  then  went  to  consult  a  doctor  at  a  hospital.  On  leaving  his 
employer's  plant  on  that  day,  he  seems  to  have  had  a  little  dif- 
ference with  his  overseers  and  was  discharged  from  his  employ- 
ment.    Afterwards  he  was  out  of  employment  for  some  time, 
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bat  admits  that  the  failure  to  work  was  not  dae  to  this  accident 
but  rather  to  some  disease  which  he  had. 

The  great  weight  of  medical  testimony  is  to  the  effect  that  the 
blow,  such  as  the  claimant  received  being  to  the  top  of  his  head, 
would  not  result  in  any  event  in  an  impairment  of  vision.  Noth- 
ing struck  the  eye  itself,  nor  was  the  blow  apparently  in  the 
vicinity  of  any  of  the  nerves  which  conteol  the  vision  of  the  eye. 
Nevertheless,  the  testimony  is  to  the  effect  that  at  the  time  when 
the  matter  was  before  our  deputy,  there  was  a  very  serious 
impairment  of  vision  amounting  practically  to  its  entire  loss.  As 
is  usual  in  such  cases^  it  is  very  difficult  to  determine  what  effect 
the  blow  had  in  producing  this  impairment  of  vision.  The  insur- 
ance carrier  had  a  well-known  specialist  examine  the  claimant, 
who  was  of  the  opinion  that  the  impairment  of  vision,  which 
was  seen  when  the  case  was  before  our  deputy,  was  not  due  to  a 
trauma  at  all,  but  to  some  constitutional  disease.  In  order  to 
get  an  unprejudiced  opinion  in  the  matter,  the  case  went,  at  the 
Commission's  request,  to  another  well-known  specialist  who  gave 
the  claim  a  careful  examination  and  who  concluded  his  report  to 
our  medical  department,  as  follows :  ^^  Now  Michael  J.  Kelly  is 
suffering  from  a  choroiditis  of  his  left  eya  This  condition  is 
always  due  to  some  constitutional  cause  and  not  to  an  injury.'' 

However,  the  claimant  was  examined  by  one  of  the  local  draft 
boards  for  military  service  and  the  following  report  was  made: 
^^  This  is  to  certify  that  in  the  physical  examination  held  at  Local 
Board  No.  2,  City  of  New  York,  on  August  4,  1917,  the  test  of 
your  eyesight  was  as  follows:    Bight  eye  20/20 ;  left  eye  20/20." 

On  this  statement  being  shown  to  Dr.  Medig,  the  physician  who 
first  treated  the  claimant,  he  gave  it  as  his  opinion  that  the  blow 
might  have  caused  the  impairment  of  vision.  On  the  record  as 
it  thus  stood  with  Dr.  Medig's  opinion  the  award  for  126  weeks 
was  made.  The  insurance  carrier  thereafter  asked  leave  to  have 
the  matter  submitted  to  still  another  specialist  selected  by  the 
Commission,  and  he  was  thereupon  examined  by  Dr.  Gopeland, 
so  selected,  and  afterwards  again  re-examined  by  Dr.  Gulliver, 
the  specialist  of  the  insurance  carrier.     Both  of  these  phymcians 
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testified  that  at  present  the  opacities  with  which  the  claimant  was 
afflicted  when  the  case  was  first  before  the  specialist,  have  entirely 
cleared  up  and  that  the  claimant  now  has  perfect  normal  vision, 
although  he  still  denies  that  he  can  see  with  this  injured  eja  In 
my  opinion  the  very  serious  doubt  that  the  accident  had  anything 
to  do  with  claimant's  vision,  the  positive  statements  from  practi- 
cally all  the  experts  that  it  did  not  have  anything  to  do  with  it, 
and  the  testimony  now  adduced,  which  is  positive  on  the  point 
that  the  claimant's  vision  has  been  entirely  restored  by  the  pro- 
cess of  nature,  make  it  necessary  that  the  award  should  be 
rescinded  and  the  daim  dismissed. 

On  the  2Sth  day  of  February,  1919,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Sayer,  Perkins  and  Mitchell,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Hbnby  P.  Rice  for  Compensation 
under  the  Workmen's  Compensation  Law  against  Aix-Pack:- 
AQx  Gbocebt  Stobxs,  Employer,  and  Travblbbs'  Insubanob 
Compact,  Insurance  Carrier 

Case  Ko.  68943 

(Decided  February  25,  1»19) 

Injvrifls  nutained  by  Henry  P.  Sice  while  employed  by  tlie  AU-Packaae 
Grocery  Stores^  while  delivering  bread  for  his  employer  by  means  of  a 
handsled. 

On  January  4,  1918,  Henry  P.  Bice,  while  employed  by  the  AU-Package 
Grocery  Stores  and  while  in  the  regular  couree  of  his  employment, 
slipped  on  the  street  while  delivering  bread  for  his  employer  by  means 
of  a  handaled.  The  only  question  herein  is  one  brought  by  the  insurance 
carrier  as  to  whether  the  exxident  can  be  brought  under  any  of  the  groups 
in  the  Compensation  Law.  The  employer  was  a  retail  grocer  and 
this  business  itself  is  not  within  the  law.  To  sustain  the  award 
herein  it  must  be  shown  that  claimant  when  injured  was  engaged 
in  the  use  of  an  appliance  for  hie  employer  falling  under  some  one  of 
the  groups  in  section  2  of  the  law.  The  only  group  which  could  possibly 
include  daimant's  employer  is  group  41  which  relates  to  certain  forma 
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of  vehicles,  rollers  and  engines  drawn  by  specified  motor  power  and  the 
adjudication  on  this  point  ccmclujBiyely  shows  that  this  last  mentioned 
section  does  not  coyer  such  employment.  Held,  that  a  handsled  does 
not  fall  within  group  41  and  that  an  amendment  to  the  statute  will  be 
necessary  for  the  Commission  to  hold  that  an  employee  injured  while 
using  a  handsled  is  entitled  to  compensation.  Award,  therefore,  must 
be  set  aside  and  the  claim  dismissed. 

By  the  Commission. — An  award  has  been  made  by  our  deputy 
in  this  case  which  the  insurance  carrier  asks  to  have  reviewed  by 
the  full  Commission. 

The  claimant  was  injured  on  the  4th  day  of  January,  1918,  by 
slipping  on  the  street  while  delivering  bread  for  his  employer  by 
the  use  of  a  handsled. 

The  insurance  carrier  resists  payment  of  the  claim  on  the 
ground  that  the  accident  in  question  here  cannot  be  brought  under 
any  of  the  groups  in  the  Compensation  Law.  At  the  time  when 
the  accident  happened,  group  45  of  section  2,  bringing  tlie 
employees  of  all  firms  or  corporations  having  four  or  more  work- 
men or  operatives  regularly  engaged,  had  not  been  made  a  part 
of  the  Compensation  Law.  The  business  of  the  employer  in  this 
case  was  that  of  a  retail  grocer  and  this  business  is  not  itself  under 
the  law.  The  only  way  the  award  therefore  can  be  sustained  is 
to  hold  that  the  employee  when  injured  was  engaged  in  the  use 
of  some  appliance  for  his  employer  which  falls  under  some  one 
of  the  groups  in  section  2  of  the  law.  The  only  group  under 
which  it  could  possibly  be  held  that  the  claim  falls  would  be  group 
41,  "  The  operation  otherwise  than  on  tracks,  on  streets,  high- 
ways, or  elsewhere  of  cars,  trucks,  wagons  or  other  vehicles  and 
rollers  and  engines,  propelled  by  steam,  gas,  gasoline,  electric, 
mechanical  or  other  power  or  drawn  by  horses  or  mules.*'  The 
courts  have  repeatedly  held  that  in  construing  this  group,  the 
rule  ejusdem  generis  must  be  applied. 

In  Holtz  V.  Greenhut  &  Company,  175  App.  Div.  878,  the 
court  said :  "  In  the  case  of  Matter  of  Wilson  v.  Dorflinger  & 
Sons  (218  N.  Y.  84),  it  was  held  that  an  elevator  was  not 
included  in  the  term  '  vehicles,'  as  used  in  group  41,  and  that 
while  the  Workmen's  Compensation  Law  must  be  liberally  con- 
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Btmedy  the  rule  of  ejusdem  generis  applied  to  the  group,  and 
the  vehicles  referred  to  must  be  construed  as  referring  to  cars, 
trucks  or  wagons  operated  on  streets  and  highways.  The  asso- 
ciation of  the  word  ^  trucks '  with  the  words  '  cars '  and  *  wagons  * 
indicates  that  it  was  intended  to  cover  vehicles  of  similar  use. 
The  sentence  as  a  whole  indicates  that  the  trucks,  wagons  and 
other  vehicles  intended  to  be  included  were  those  only  which  were 
power  propelled,  and  not  operated  on  tracks,  and  also  those  drawn 
by  horses  and  mules." 

The  Holtz  case  was  one  having  to  do  with  a  handtruck,  and 
after  its  decision  section  41  was  amended  by  chapter  705  of  the 
Laws  of  1917  to  include  "  operation  of  handtrucks." 

By  a  complete  parity  of  reasoning  I  think  it  necessary  for 
us  to  hold  that  a  handsled  does  not  fall  within  group  41  and 
that  an  amendment  to  the  statute  will  be  necessary  for  us  to  hold 
that  an  employee  injured  while  using  a  handsled  is  entitled  to 
compensation.  I  think,  therefore,  that  the  award  must  be  set 
aside  and  the  claim  dismissed. 

On  the  25th  day  of  February,  1919,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

All  concur. 


In  the  Matter  of  the  Claim  of  Christ  Thompson,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Fout^da- 
TiON  Company,  Employer;  Employees'  Mutual  Insurance 
Company,  Insurance  Carrier 

Case  No.  76938 

(Decided  February  25,  1919) 

Injuries  sustained  by  Christ  Thompson  while  employed  by  Foundation  Com- 
pany at  Jefferson,  Penn^  as  a  carpenter. 

The  only  question  in  this  case  is  as  to  where  the  claimant  was  hired. 
There  is  no  ddstinction  between  the  present  case  and  the  Dumberger  case 
which  follows  except  that  here  the  question  is  rsdsed  whether  the  hiring 
took  plaoe  in  New  York  while  in  the  Dumberger  case  that  fact  is  admitted 
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An  award  herem  haa  been  made  and  the  Gonunuaion  is  now  to  dfltennine 
whether  the  deeiaion  »  correct.  The  undiaputed  eridtaioe  u  that  the 
Foundation  Ckimpanj,  through  ite  bookkeeper  aa  directed  by  its  cnperin- 
tendent,  at  Jefferaon,  Penn.,  where  it  waa  at  work  on  a  job,  wrote  a  letter 
aaking  claimant  to  come  to  that  place  and  bring  eome  othte'  men  with 
him.  Without  further  word  claimant  with  several  man  went  to  Jeffer- 
BOO  and  went  to  work.  Claimant  aaja  that  the  letter  waa  lost  and  the 
inaurance  carrier  has  failed  to  produce  a  copj  thereof.  Proof  aa  to  the 
letter  is  thus  neceaearily  oraL  From  the  evidence  in  the  case,  it  ib 
held  that  a  definite  propoaitioii  was  made  by  the  employer  to  the  claim- 
ant to  go  to  Jefferson,  Penn.,  to  work  for  fifty  ceuta  per  hour.  Had 
claimant  accepted  by  letter  properly  sealed^  stamped  and  directed^  the 
ooatraet  would  haye  been  complete  and  irrevocable  tfie  nomoct  his  kttor 
of  acoeptaakce  psaaed  beyond  hia  control  into  the  hands  of  the  post  office 
authorities.  Olaimant  evinced  his  acceptance  of  the  offer  when  he  booj^t 
his  railroad  ticket  and  took  the  train  for  Jefferaon.  There  the  employer 
accepted  him  as  an  employee  imder  the  offer  of  its  superintendent^  made 
as  above  stated,  both  by  putting  him  to  work  and  by  repaying  to  him  the 
railroad  fare  to  Jefferaon.  H^d,  also,  that  the  contract  of  hire  became 
complete  for  the  purpoeea  of  this  law,  when  claimant,  acting  on  an 
unrevoked  invitation  to  go  to  Jefferaon  to  work  at  a  apeeifled  wsge^ 
bought  his  ticket  and  atanted  for  Jefferaon;  that  the  award  should  be 
conflimed  against  the  Foundation  Company,  but  the  employer  and  inaur- 
ance carrier  ahould  be  given  credit  for  moneys  received  by  claimant  under 
the  Pennaylvenia  law. 

This  case  cannot  be  distinguished  from  the  case  of  Dumbeiger 
y.  Foundation  Company^  post,  p.  478,  decided  at  the  same  time, 
except  that  in  the  present  case  a  serious  question  is  raised  whether 
the  hiring  took  place  in  New  York,  while  in  the  Dumberger  case 
that  fact  was  admitted. 

The  place  of  hiring,  therefore,  is  the  only  question  to  be  decided. 
An  award  has  been  made  and  we  are  to  determine  whether  the 
decision  is  correct. 


Claimant  in  person. 

J.  F.  Connor,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  undisputed  evidence  is  that  the 
employer,  having  a  job  at  Jefferson,  Penn.,  through  its  foreman, 
wrote  a  letter  from  Pennsylvania  asking  claimant  to  come  to 
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Jefferson  to  work  at  fifty  cents  per  hour,  or  five  dollars  per  day 
for  a  ten-hour  day,  and  to  bring  some  other  men  with  him. 
Instead  of  answering  this  letter,  claimant  with  two  or  three  other 
men  went  on  to  Jefferson  and  went  to  work.  Claimant  could  not 
produce  the  letter,  saying  that  it  was  lost  The  insurance  carrier 
has  not  produced  a  copy  of  the  letter.  We  are,  therefore,  com- 
pelled to  rely  upon  oral  testimony  as  to  its  contents. 

The  claimant  testified :  ^^I  was  sent  a  letter  from  Penn^lvania, 
a  typewritten  letter  signed  by  the  boss  carpenter  ♦  ♦  ♦  telling 
me  to  come  up  there  and  get  a  few  more  men  with  me.  ♦  ♦  ♦ 
There  was  a  job  for  me  over  thera" 

George  Judson  testified:  '^  I  was  working  in  Jefferson,  Penn., 
as  a  foreman  for  the  Foundation  Company,  and  it  was  pretty  hard 
to  get  any  carpenters  up  there,,  so  the  Superintendent  asked  me 
if  I  could  not  get  any  from  New  York.  He  told  the  bookkeeper 
to  write  a  letter  for  these  fellows,  this  fellow  and  three  more,  so 
he  did  and  he  signed  the  letter  and  sent  it  to  him." 

We  must  find,  I  think,  on  this  testimony  that  a  definite  proposi- 
tion was  made  by  the  employer  to  the  claimant  to  go  to  Jefferson, 
Penn.,  to  work  for  fifty  cents  per  hour.  When  did  the  minds  of 
the  parties  meet  on  the  contract  ?  Had  the  claimant  accepted  by 
letter  properly  sealed,  stamped  and  directed,  the  contract  would 
have  been  complete  and  irrevocable,  under  weU-settled  rules,  the 
moment  his  letter  of  acceptance  passed  beyond  his  control,  into 
the  hands  of  the  post  office  authorities. 

So  far  as  the  claimant  is  concerned,  it  seems  to  me  he  evinced 
his  acceptance  of  the  offer  when  he  bought  his  railroad  ticket  and 
took  the  train  for  Jefferson.  True,  he  might  have  changed  his 
mind  after  he  reached  Jefferson,  but  he  did  not.  The  employer 
accepted  him  as  an  employee,  under  the  offer  of  its  superintendent 
BO  complied  with,  both  by  putting  him  to  work  and  by  reim- 
bursing him  for  his  railroad  fare  to  Jefferson. 

In  my  opinion  the  contract  of  hire  became  complete  for  the 
purposesof  this  law,  when  claimant,  acting  on  an  unrevoked  invita- 
tion to  go  to  Jefferson  to  work  at  a  specified  wage,  bought  his 
ticket  and  started  for  Jefferson.     The  award  against  the  Founda- 
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tion  Company  should  be  confirmed,  but  the  employer  and  insurance 
carrier  should  be  given  credit  for  moneys  received  by  claimant 
under  the  Pennsylvania  law. 

On  the  25th  day  of  February,  1919,  the  Commission  acted  upon 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Mitchell  and  Perkins,  Commissioners,  concur;  Sayer, 
Commissioner,  dissents  on  the  ground  that  there  is  no  evidence 
that  the  hiring  took  place  in  !New  York. 


In  the  Matter  of  the  Claim  of  Louis  Dumberoee,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  Founda- 
Tiojq^  Company,  Employer;  Employebs'  Mutual  Insurance 
Company,  Insurance  Carrier 

Case  No.  85128 

(Decided  February  25,  1919) 

A  citizen  of  this  State  cannot  deprive  himself  of  the  benefit  of  our  compensa- 
tion Uw  under  the  laws  of  another  state  where  he  is  entitled  to  compensa- 
tion under  the  New  York  law. 

This  case  is  now  before  the  Gommissian  in  a  matter  where  an  award 
hae  already  been  made  from  which  award  the  insurance  carrier  lias  taken 
an  appeal,  and  the  matter  has  been  referred  to  the  Commlasion  for 
review  before  the  appeal  is  prosecuted.  The  claimant,  Louis  Dumbcrger, 
is  a  resident  of  New  York  State,  was  hired  here,  but  was  injured  in  the 
State  of  Pennsylvania  on  the  11th  day  of  February,  1918.  By  stipula- 
tion between  the  claimant  and  the  employer  under  the  Pennsylvania 
Compensation  Law,  the  claimant  was  to  receive  $10  a  week  as  weekly 
payment.  This  agreement  was  approved  by  the  Pennsylvania  Depart- 
ment of  Labor,  Workmen's  Compensation  Bureau.  Four  hundred  dollars 
has  already  been  received  by  the  claimant  under  this  agreement.  There- 
after the  claimant  applied  for  compensation  under  the  New  York  kmr. 
The  only  question  before  this  Commission  is  whether  the  claimant  is 
debarred  from  compensation  under  our  statute  because  of  his  having 
accepted  compensation,  as  above  stated,  under  the  Pennsylvania  law. 
Held,  that  under  the  New  York  authority,  the  award  already  made  be 
confirmed,  the  insurance  carrier,  however,  to  be  given  credit  for  the 
$400  paid  under  the  Pennsylvania  law,  together  with  any  other  sums 
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which  may  have  been  paid  claimant  since,  it  having  been  stipulated 
at  the  hearing  that  in  order  to  relieve  the  claimant's  present  necessities 
further  paymenta  would  be  made  up  to  January  1,  1919,  at  the  rate 
of  $10  per  week  without  prejudice  to  the  right  of  the  kiAuranioe  carrier 
to  insist  upon  the  poaitian  taken  by   it. 

An  award  has  been  made  in  this  case  from  which  the  insurance 
carrier  has  taken  an  appeal  and  the  matter  has  been  referred  to 
the  Commission  for  review  before  the  appeal  is  prosecuted.  The 
claimant,  a  resident  of  New  York,  was  hired  in  New  York  and 
was  injured  in  the  State  of  Pennsylvania  on  the  11th  day  of 
February,  1918.  Thereafter,  and  on  the  18th  day  of  March, 
1918,  the  claimant  and  the  employer  entered  into  a  written  agree- 
ment under  the  Pennsylvania  Compensation  Law  by  which  the 
claimant  was  to  receive  $10  per  week  as  weekly  payment,  and  this 
agreement  was  presented  to  the  P^^niiiylvania  Department  of 
Labor,  Workmen's  Compensation  Bureau,  and  was  approved  on 
the  29th  day  of  April,  1918.  In  pursuance  of  this  agreement  the 
claimant  has  received  $400  compensation.  After  the  making  and 
approval  of  this  agreement  the  claimant  on  the  fifteenth  day  of 
August,  made  a  claim  for  compensation  under  the  New  York  law. 
This  claim  for  compensation  was  filed  with  this  Commission  on 
August  sixteenth.  The  question  to  be  determined  is  whether  the 
claimant  is  debarred  from  compensation  under  our  statute  because 
of  his  having  accepted  compensation,  under  the  circumstances  dis- 
closed, under  the  Pennsylvania  law. 

Claimant  in  person. 

Jeremiah  F.  Connor,  for  insurance  carrier. 

Lyon,  Commissioner. — As  I  understand  it  there  is  no  claim 
made  by  the  insurance  carrier  but  that  the  claimant  was  entitled 
to  compensation  under  the  New  York  law  at  the  time  of  his  injury. 
The  wages  of  the  claimant  were  high  enough  so  that  under  the 
New  York  law  he  would  be  entitled  to  at  least  fifteen  dollars  per 
week  compensation.  It  is  quite  dear  from  the  fact  that  his  agree- 
ment under  the  Pennsylvania  statute  only  called  for  ten  dollars 
per  week  payment  that  his  benefits  under  the  New  York  Com- 
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pensation  Law  are  much  more  than  thej  would  be  if  he  is  restricted 
to  compensation  under  the  Pennsylvania  law.  The  claimant 
when  asked  why  he  accepted  compensation  under  the  Pennsyl- 
vania law,  said  that  at  the  time  he  was  without  funds  in  Pennsyl- 
vania and  needed  money  to  return  to  his  home  in  New  York,  and 
under  these  circumstances  he  accepted  compensation  and  signed 
the  compensation  agreement  under  the  Pennsylvania  law. 

It  is  strenuously  insisted  by  the  insurance  carrier  that  the 
claimant,  having  elected  to  claim  compensation  under  the  Penn- 
sylvania law  and  his  election  having  gone  so  far  as  to  be  approved 
by  the  Pennsylvania  board,  is  debarred  from  prosecuting  his  claim 
here.  Under  the  decisions  of  our  courts,  however,  I  am  of  the 
opinion  that  this  claim  of  the  insurance  carrier  cannot  be  sus- 
tained, or,  at  least,  that  we  cannot  so  hold  until  further  action 
by  our  courts.  It  seems  to  me  that  the  decision  in  the  case  of 
Gilbert  v.  Des  Lauriers  Column  Mould  Company,  180  App.  Div. 
59,  is  decisive  of  this  case.  The  court  in  that  case  unanimously 
affirmed  an  award  on  the  following  opinion  by  Judge  Woodward: 
"  We  see  no  merits  in  this  appeal.  The  claimant  was  employed 
under  a  New  York  contract.  At  the  time  of  his  injuries  he  was 
performing  services  for  his  employer  away  from  the  plant  of  such 
employer  in  the  State  of  New  Jersejr.  The  claimant  originally 
made  application  for  compensation  under  the  New  Jersey  statute 
(N.  J.  Laws  of  1911,  chap.  95,  as  amd.),  and  the  insurance  car- 
rier made  some  payments  under  the  act  Subsequently,  the  daim 
was  made  in  this  State  and  an  award  has  been  made,  crediting 
the  insurance  carrier  with  the  amount  paid  under  the  New  Jersey 
proceeding.  The  claim  that  the  New  Jersey  Commission,  having 
accepted  jurisdiction  and  administered  upon  this  claim,  deprived 
the  Commission  of  the  State  of  New  York  of  jurisdiction  is,  we 
believe,  without  force.  It  is  doubtful  if  the  New  Jersey  Com- 
mission ever  had  any  jurisdiction  of  the  case;  it  was  one  arising 
under  the  contract  of  this  State  and  the  contract  growing  ou*  of 
such  statute  (Matter  of  Post  v.  Burger  &  Gohlke,  216  N.  Y.  544, 
554),  and  it  was  clearly  a  matter  to  be  handled  under  the  pro- 
visions of  our  statute  (Consol.  Laws,  chap.  67  [Laws  of  1914, 
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chap.  41],  as  amd.),  rather  than  under  the  statute  law  of  "New 
Jersey.  The  fact  that  the  claimant  was  induced  to  invoke  the 
Kew  Jersey  statute  in  the  first  instance  did  not  deprive  him  of 
the  right  to  have  the  law  of  his  contract  of  employment  enforced 
in  the  manner  provided  hy  law,  and  the  insurance  carrier,  heing 
credited  with  the  amount  it  has  paid  under  the  provisions  of  the 
New  Jersey  statute,  is  not  in  law  aggrieved.  The  award  should 
be  affirmed.     Award  unanimously  affirmed/' 

I  am  unable  to  see  how  the  claimant  in  the  present  case  sub- 
mitted himself  to  the  jurisdiction  of  the  Pennsylvania  court  any 
more  than  Gilbert  did  in  the  case  already  quoted.  In  fact  in  the 
case  of  Jenkins  v.  Hogan  &  Sons,  177  App.  Div.  36,  the  court 
held  that  section  33  of  our  law,  which  provides  that  claims  for 
compensation  or  benefits  cannot  be  assigned,  released  or  commuted, 
except  as  provided  in  the  law  itself,  made  it  impossible  for  the 
claimant  to  deprive  himself  of  the  benefit  of  our  law  by  accepting 
compensation  under  the  law  of  another  State  in  a  case  where  he 
was  entitled  to  compensation  under  the  New  York  statute.  The 
case  of  Beaudet  v.  Hertz's  Sons,  181  App.  Div.  963,  was  quite  like 
the  Jenkins  case  and  was  affirmed  without  opinion  by  the  Court 
of  Appeals. 

As  already  stated,  if  these  cases  are  good  law,  I  think  they  are 
decisive  of  the  case  now  before  us  and  I,  therefore,  advise  that 
the  award  already  made  be  affirmed,  the  insurance  carrier,  how- 
ever, to  be  given  credit  for  the  $400  paid  under  the  Pennisfylvania 
law,  together  with  any  other  sums  which  may  have  been  paid  him 
since,  it  having  been  stipulated  at  the  hearing  that  in  order  to 
relieve  the  claimant's  present  necessities,  further  payments  would 
be  made  to  him  up  to  January  1,  1919,  at  the  rate  of  $10  per 
week  without  prejudice  to  the  right  of  the  insurance  carrier  to 
insist  upon  the  position  taken  by  it. 

On  the  25th  day  of  February,  1919,  the  Commission  acted  on 
the  forgoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Sayer,  Perkins  and  Mitchell,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Mobsis  Bsbman,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Reliance 
Metal  Spinning  and  Stamping  Company,  Employer;  Maey- 
ULND  Casualty  Company,  Insurance  Carrier 

Case  No.  200174 

(Decided  February  25,  1919) 

Compensation  —  when  a  stockholder  and  officer  in  a  corporation  repiUxty 
employed  in  the  hazards  of  the  business  is  entitled  to  an  award  for 
injuries  received. 

Claimant,  the  treasurer  of  a  corporation,  receiving  a  salary  of 
$5,000  per  year  and  owning  180  shares  of  the  stock  of  the  company 
in  which  he  was  employed,  was  injured  while  instructing  a  man  to 
operate  a  press  machine.  His  ordinary  daily  duties  were  to  instruct 
the  men  in  the  running  of  the  machines  and  supervising  the  work  of 
about  150  men  in  the  factory.  The  evidence  shows  that  he  was  sub- 
jected for  the  whole  working  period  of  every  day  to  the  ordinary  risks 
of  the  business  and  that  he  was  not  an  executive  but  a  high  class 
workman  used  to  instruct  other  workmen  and  in  so  doing  actually 
running  the  machines.  The  insurance  carrier  received  a  premium  for 
carrying  him  as  an  employee.  Held,  that  claimant  was  covered  by 
compensation  and  that  the  award  made  to  him  by  the  deputy  com- 
missioner should  be  sustained. 

By  the  Commission. —  An  award  was  made  in  this  case  by  our 
deputy  covering  214%  weeks  for  proportionate  loss  of  hand.  The 
accident  is  thus  described  by  the  employee  in  his  claim  for  com 
pensation:  ''Was  instructing  a  man  how  to  operate  a  press 
machine — was  putting  a  blank  piece  of  metal  on  die  when  a 
bunch  of  blanks  slipped  and  fell  on  the  treadle,  releasing  the  press 
which  came  down  on  my  right  hand  cutting  off  4  of  the  fingers." 

The  employer's  first  report  of  injury  describes  the  accident  as 
follows :  "  While  showing  a  man  how  to  work  on  a  certain  shell 
his  foot  slipped  and  pushed  the  treadle  down  before  he  had  time 
to  remove  his  hand  from  under  the  die.  Four  fingers  of  right 
hand  cut  off." 

The  attending  physician^s  report  states  the  injury  as  follows: 
''A  crushing  amputation  of  2d,  3d,  &  4th  digits  of  right  hand, 
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l8t  phalanges,  and  a  crashing  amputation  of  little  finger  through 
the  2d  phalanx,  same  hand ; "  and  the  treatment,  ^'Amputation 
partial  of  hand  at  metacarpal  phalangeal  joints,  and  through  mid* 
portion  of  2d  phalanx  of  little  finger." 

It  appears  that  the  corporation  has  issued  1,600  shares  of  its 
capital  stock  and  that  the  claimant  is  the  owner  of  180  of  these 
shares.  The  claimant  is  also  the  treasurer  of  the  corporation 
and  receives  for  his  services  $5,000  per  year.  An  award  for 
partial  loss  of  the  hand,  which  is  greater  than  the  loss  of  the 
fingers  amputated,  has  been  made,  but  this,  I  think,  the  iuKurance 
carrier  does  not  object  to. 

The  claim  is  resisted  in  toto  on  the  ground  that  the  claimant, 
being  an  officer  of  the  corporation,  is  not  entitled  to  compensation 
at  all,  under  the  ruling  of  the  courts  in  the  cases  of  Bowne  v. 
S.  W.  Bowne  Company,  221  N.  Y.  28;  9  State  Dept.  Rep.  388; 
Kennedy  v.  Kennedy,  7  State  Dept.  Hep.  383,  and  other 
eases.  To  deny  compensation  in  this  case,  it  seems  to  me,  is 
to  entirely  misunderstand  the  whole  purport  of  the  Court  of 
Appeals  opinion  in  the  Bowne  case  and  its  entire  reasoning.  Surely 
a  workman  is  not  to  be  deprived  of  compensation  because  he  is  a 
stockholder,  and  perhaps  a  considerable  stockholder,  in  the  employ 
of  a  corporation,  nor  do  I  think  the  fact  of  his  being  nominally 
an  officer  of  the  corporation  debars  him  under  the  Bowne  decision 
from  compensation,  unless  he  is  such  an  officer  as  may  properly 
be  characterized  as  executive,  that  is,  the  head  of  the  corporation, 
having  complete  control  of  it,  like  a  president  and  general 
manager. 

Turning  to  the  opinion  of  the  Court  or  Appeals  in  the  case 
of  Bowne  v.  Bowne  Company,  supra,  we  find  the  following  from 
Judge  Pound's  opinion:  "Conceding  that  a  corporation  may 
employ  its  officers  as  workmen,  to  handle  lumber,  operate  lathes  or 
set  brakes  and  to  act  as  superintendent  and  foremen,  it  must  also 
be  conceded  that  the  higher  executive  officers  of  a  corporation 
are  not,  as  such,  its  employees  in  the  ordinary  use  of  the  word, 
nor  are  they  expected  to  perform  manual  labor.     ♦    ♦    ♦ 

"The  words  of  the  statute  are  not  clear.     A  workman  in  a 
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broad  Bense  is  one  who  works  in  any  department  of  physical  or 
mental  labor,  but,  in  common  speech,  is  one  who  is  employed 
in  manual  labor,  such  as  an  artificer,  mechanic  or  artisan,  while 
an  employee  in  a  broad  sense  is  one  who  receives  salary  or  wages 
or  other  compensation  from  another  (Gumey  y.  Atlantic,  Etc, 
Co.,  58  N.  Y.  358),  but  in  common  speech  the  term  is  usually 
applied  to  clerks,  laborersi  etc,  and  not  to  the  higher  officers  of  a 
corporation." 

In  the  Bowne  case  the  proofs  were  that  the  claimant  did  not 
perform  any  manual  labor  whatsoever.  His  business  was  entirely 
that  of  managing  the  corporation,  but  on  the  day  when  the  acci- 
dent happened,  a  load  of  lumber  came  in  which  had  to  be  handled 
very  quickly  and  Mr.  Bowne  temporarily  attempted  to  assist  in 
unloading  this  lumber,  and  while  so  assisting  stepped  into  a 
revolving  screw  which  took  his  foot  off. 

In  the  present  case  the  ordinary  daily  duties  of  the  claimant 
are  explained  by  him,  as  follows :  '^  Q.  Did  you  have  anything 
to  do  with  ordering  machinery  and  supplies  ?  A.  Whatever  was 
necessary  for  the  manufacturing.  Q.  And  you  took  that  up,  I 
presume  with  your  fellow  directors  ?  A.  Yes,  just  report  to  the 
directors.  Q.  What  were  your  duties  around  there  ?  A.  Show 
every  man  in  the  factory — supervising  the  work  and  showing 
him  how  to  work,  and  if  the  man  couldn't  do  it  explain  to  him 
and  show  him  how  to  do  it.  Q.  How  many  men  are  there  in  the 
factory?  A.  About  one  hundred  and  fifty  (150).  Q.  Did 
you  have  supervision  over  all?  A.  Practically  all  —  there  was 
a  lot  of  assistants  because  I  really  couldn't  attend  to  it  all,  but  if 
a  man  didn't  know  how  to  do  his  work  I  showed  him.  Q.  Suppose 
a  man  didn't  know  how  to  do  his  work,  what  would  you  do? 
A.  I  show  him  how  to  do  it  right.  Q.  You  run  the  machine  for 
himt  A*  Every  machine  in  the  place.  Q.  You  went  through 
there  all  day  long  to  see  that  the  men  did  their  work  properly 
and  if  they  didn't  know  how  to  do  it  you  showed  them  ?  A.  Show 
them  how  to  do  it  right." 

This  testimony  was  not  refuted  in  any  degree  and  must  be 
taken  as  stating  the  exact  fact. 
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The  claimant  was  present  before  the  Commission  and  appears 
to  be  an  ordinary  workman  of  a  fair  degree  of  intelligence,  but  no 
one,  I  think,  would,  from  his  appearance,  class  him  as  other 
than  a  high-class  workman  or  mechanic.  The  claimant  mani- 
festly was  subjected  for  the  whole  working  period  of  every  day 
to  the  ordinary  risks  and  hazards  of  the  employer's  business. 
So  far  as  I  can  see  he  was  not  an  executive  in  any  sense  of  the 
word,  but  was  a  high-class  workman  used  to  instruct  other  work- 
men how  to  perform  their  tasks  and  in  this  instruction  he  per- 
formed the  entire  work  of  the  workmen  themselves,  actually  run- 
ning the  machines  and  generally  working  like  a  laboring  man.  It 
does  not  seem  to  me  that  the  decisions  in  the  Bowne  and  Kennedy 
cases  have  any  application  whatever  to  this  case  and  until  the 
courts  have  instructed  us  that  stockholders  and  officers  in  cor- 
porations, who  have  no  executive  duties  to  perform,  are  excluded 
from  compensation,  we  should  hold  that  they  are  covered  by  com- 
pensation while  they  are  regularly  employed  in  the  hazards  of 
the  business.  It  furthermore  appears  that  the  insurance  carrier 
received  a  premium  for  carrying  this  man  as  an  employee  and 
I  can  see  no  reason  why  the  deputy's  decision  that  he  is  entitled 
to  compensation  should  not  be  sustained  and  I  advise  that  it  be 
affirmed. 


In  the  Matter  of  Claim  of  the  Widow  of  John  EEin)EB,  for 
Compensation  under  the  Workmen's  Compensation  Law, 
against  Emil  Reinekiito,  Employer;  Zurich  Genebal  Acci- 
dent AND  Liability  Insubance  CoMPAinr,  Insurance  Carrier 

Case  No.  275812 

(Decided  Februarj  25,  1919) 

Injuries  rastained  Ivjr  John  Kender  while  employed  as  a  handyman  and  chamHomr 
hy  Emil  Reincking. 

On  September  8,  1918,  Jofan  Kender,  while  employed  hy  Emil  ReineUng 
in  the  borough  of  Brooklyn,  city  oi  New  York,  •«  a  handyman  and 
chauffeur,  attempted-,  in  the  rq^ar  coorae  of  his  employment,  to  repair 
a  Chalnwra  ear,  with  the  differential  of  which  eome  dlAoulty  had  acieen. 
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He  had  jacked  the  car  up  and  crawled  under  it  to  make  the  repairs  when 
in  Bome  way  the  car  fell  upon  him  and  apparently  killed  him  instantly. 
The  present  claim  is  for  death  benefits  growing  out  of  hie  death  and  ia 
made  by  his  widow  in  behalf  of  herself  and  minor  children.  The  employer 
of  John  Kender  own«  two  cara,  a  large  Packard  car  for  family  use  and 
occasionally  ueed  in  his  business  and  a  Chalmers  car  carrying  only  two 
persons  in  addition  to  the  driver  sad  used  only  for  business  purposes 
in  g<Mng  to  and  from  the  various  pieces  of  property  that  he  owned.  In 
making  the  repairs  to  the  car  the  deceased  did  so  at  the  direction  ol 
his  employer.  Held,  that  the  decision  of  the  deputy  in  granting  an 
award  in  this  case  is  correct;  that  the  car  was  used  for  the  most  part  in 
the  employer's  business  and  not  for  pleasure;  that  the  accident  making 
the  repairs  necessary  arose  in  the  course  of  the  employer's  business.  The 
award  naade  by  the  deputy  affirmed. 

This  is  a  claim  for  death  benefits  made  by  the  widow  of  John 
A.  Kender  on  behalf  of  herself  and  minor  children,  growing  out 
of  his  death  on  September  8,  1918.  The  employer  is  the  owner 
of  several  pieces  of  real  property  in  different  parts  of  Brooklyn 
which  he  has  to  keep  in  repair  and  which  he  rents  to  tenants  from 
time  to  time.  In  doing  so  he  has  considerable  work  to  do  in  the 
line  of  painting  and  decorating,  and  the  deceased  was  employed  by 
him  generally  as  a  painter  and  decorator  and  also  as  a  handyman 
and  in  connection  therewith  as  a  chauffeur  for  his  automobiles 
when  in  use.  On  the  day  of  his  death  he  had  attempted  to  repair 
a  Chalmers  car  with  the  differential  of  which  some  difficulty  had 
arisen.  The  car  had  been  by  him  jacked  up  and  he  crawled  under 
it  for  the  purpose  of  making  repairs  when  in  some  way  the  car 
fell  upon  him  and  apparently  killed  him  instantly. 

The  insurance  carrier  resists  the  payment  of  compensation 
on  the  ground  that  the  accident  did  not  arise  out  of  and  in  the 
course  of  the  deceased's  employment,  but  rather  while  he  was 
attempting  to  repair  the  car  for  his  employer's  use  for  pleasure, 
and  in  this  respect  the  insurance  carrier  relies  upon  the  case  oi 
Wincheskie  v.  Morris  (179  App.  Div.  600),  decided  by  the  Appel- 
late Division  upon  a  certified  question. 

Claimant  in  person. 

E.  W.  Helm  and  Jacob  Schneider,  for  insurance  carrier. 
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Ltoh,  Commissioner. —  It  appears  without  controversy  that 
the  employer  had  two  automobiles,  one  a  Packard  car  large 
enough  to  cariy  several  persons  and  which  he  used  primarily  for 
the  purposes  of  his  family  and  only  occasionally  in  his  business, 
and  the  car  which  caused  the  deceased's  death,  namely,  a  Chalmers, 
which  would  carry  two  persons  in  addition  to  the  driver.  The 
employer  testified  that  in  caring  for  his  property  in  different  parts 
of  Brooklyn,  especially  several  properties  which  he  owned  at  Sea 
Gate,  it  was  necessary  for  him  to  use  the  oar  in  question  very 
frequently,  he  living  in  Liberty  avenue  many  miles  from  Sea 
Gate.  The  car,  as  the  picture  offered  in  evidence  shows,  and  as 
the  employer  testified,  while  it  might  be  used  as  a  pleasure  car, 
has  facilities  in  the  rear  wh^re  very  considerable  quantities  of 
material  can  be  packed  when  needed,  and  the  employer  testified 
that  it  was  his  regular  custom  to  put  paints,  brushes  and  other 
material  in  this  part  of  the  car  whenever  necessaiy  to  make  repairs 
to  his  property,  and  that  he  used  it  for  the  most  part  in  his  busi- 
ness, although  occasinally  it  might  be  used  for  pleasure  trips  for 
his  family.  Thus,  he  testified  as  follows:  ''  I  drive  it  myself  to 
go  and  look  after  my  business.  I  drive  it  eveiy  day;  I  can't  do 
without  a  car  because  I  have  to  get  around."  And  again :  '^  Q. 
As  a  matter  of  fact,  weren't  they  both  pleasure  cars  and  you  used 
them  incidentally  and  occasionally  for  other  purposes  ?  A.  I  don't 
know  how  many  times  I  told  you  I  used  this  car  for  business  all 
the  time  and  not  pleasure,  to  bring  me  around  to  my  business. 
Q.  How  long  have  you  had  the  Chalmers?  A.  Two  years.  Q. 
How  long  have  you  had  the  Packard  ?  A.  About  three  months." 
And  still  again :  '^  I  told  you  I  used  them  for  pleasure  in  one  way 
but  most  of  the  time  I  use  them  for  business,  especiaUy  the 
Chalmers  car." 

The  employer  further  testified  that  the  reason  why  the  deceased 
was  called  to  repair  tliis  car  at  the  time  when  he  met  his  death, 
was  that  the  employer  having  been  out  in  the  car  the  day  previous 
on  business  had  found  that  the  car  refused  to  operate,  that  he 
had  to  leave  the  car  and  that  the  deceased  went  with  the  Packard 
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car  and  towed  it  home  and  then  at  the  employer's  instanoe 
attempted  to  make  repairs. 

I  am  very  clearly  of  the  opinion  that  the  decision  of  the  deputy 
granting  an  award  in  this  case  is  correct,  that  the  car  was  used  for 
the  most  part  in  the  employer's  business  and  not  for  pleasure,  that 
the  accident  to  the  car  which  made  it  necessary  to  make  the  repairs 
occurred  while  it  was  being  used  in  the  business  of  the  employer, 
and  in  fact  that  it  is  almost  exactly  the  converse  of  the  Wincheskie 
case  relied  upon.  In  that  case  the  court  said:  ''It  is  absurd 
to  maintain  that  this  seven  passenger  touring  car,  designed  for 
pleasure  and  recreation,  was  owned  and  kept  by  the  employer  in 
connection  with  his  department  store.  Its  occasional  use  for 
delivering  goods  was  merely  incidental  and  in  cases  of  emergency 
or  extreme  necessity,  and  it  would  be  manifestly  unjust  to  exag- 
gerate this  occasional  and  incidental  use  in  such  a  way  as  to  make 
it  appear  that  the  touring  car  was  a  factor  of  any  substantial  con- 
sequence or  importance  in  the  conduct  of  the  employer's  business." 

In  the  present  case  the  testimony  abundantly  diows  that  the 
principal  use  for  the  car  in  question  was  in  the  employer's  busi- 
ness and  that  its  use  for  the  pleasure  of  the  employer's  family 
''was  merely  incidental  and  in  cases  of  emergency"  and  "it 
would  be  manifestly  unjust  to  exaggerate  this  occasional  and 
incidental  use  in  such  a  way  as  to  make  it  appear  that  it  was 
not  a  factor  of  any  substantial  consequence  or  importance  in  the 
conduct  of  the  employer's  business."  I  advise  that  the  award 
already  made  be  affirmed. 

On  the  25th  day  of  February,  1919,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Sayer,  Mitchell  and  Perkins,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Louis  Edwabds  (Louis  Edwards 
Carpenter),  for  Compensation  under  the  Workmen's  Compen- 
sation Law,  against  Amesican  Red  Csoss,  Employer,  and 
Emplotebs'  Liabujtt  Assukancx  Cobpoeation^  Ltd.,  Insur- 
ance Carrier 

Case  No.  58550 

(Dedded  February  2S,  1910) 

Ltjuiet  Hutained  hy  I«oiiii  Bdwaids  (Loais  Bdwaidt  Carpenter)  while 
employed  ai  a  laborer  in  connection  witb  tbe  handling  and  shipping  of 
•applies  by  the  American  Red  Crois. 

On  April  4,  1918,  Louis  Edwards  Carpenter,  designated  herein  ae 
Ixmie  Edwards,  was  engaged  in  lifting  goodii  from  an  elerator  in  the 
regular  oourse  of  hie  employment  as  a  laborer  of  the  American  Red  Cross 
in  the  handling  and  shipping  ol  supplies.  While  so  engaged  a  case  slipped 
and  stmck  him  inflicting  a  severe  injury.  This  aggravated  a  previously 
existing  appendicitis  resulting  in  his  betng  disabled  from  the  time  of  the 
accident  to  February  28,  1919,  with  the  exception  of  flve  weeks  during 
that  period  when  he  was  able  to  work,  and  on  February  28,  1919,  he 
wae  still  disabled.  Although  the  employer  wae  not  carrying  on  busi- 
ness for  pecuniary  gain  such  employer  had  befcM'e  the  accident  under 
section  2  of  the  Workmen's  Compeneation  Law,  elected  to  become  subject 
to  the  proviaiona  of  that  law.  Held,  thai  the  injuries  sustained  by  Louis 
Edwards  were  accidental  injuries  and  arose  out  of  and  in  the  course  of 
hie  employment;  that  both  the  employer  and  insurance  carrier  are 
estopped  from  raising  any  question  in  respect  to  failure,  if  any,  to  give 
written  notice  of  injury  within  ten  days  after  disability  1^  reason  of  the 
written  agreement  for  the  payment  of  compeneation  entered  ^to  between 
emplc^er  and  injured  employee.    Award  made. 

The  employer  herein,  although  not  subject  to  the  provisions  of 
the  Workmen's  Compensation  Law,  because  not  carrying  on  any 
employment  for  pecuniary  gain,  has  nevertheless  elected  to  become 
subject  to  the  provisions  of  Workmen's  Compensation  Law  in 
the  maimer  provided  by  section  2  thereof. 

Louis  Edwards  Carpenter,  designated  herein  as  Louis  Edwards, 
received  his  injuries  on  April  4,  1918.  On  April  29,  1918,  a 
written  agreement  was  entered  into  between  the  employer  and 
injured  employee  for  the  payment  of  compensation  on  account 
of  the  injuries  sustained  on  April  4,  1918.     In  was  stipulated 
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in  the  said  agreement  that  the  employee  was  lifting  goods  from 
an  elevator,  and  while  so  doing,  a  case  slipped  and  struck  him 
in  the  right  side  of  the  stomach.  Said  agreement  was  duly 
approved  on  May  24,  1918,  and  notice  thereof  mailed  to  all 
parties. 

This  matter  came  on  for  further  hearing  to  determine  the 
extent  of  disability  on  October  28,  1918,  January  26,  1919, 
February  7,  1919,  February  21,  1919,  and  February  28,  1919. 
It  appeared  at  one  of  the  hearings  that  compensation  was  duly 
paid  to  the  claimant  Up  to  June  8,  1918. 

Robert  W.  Bonynge,  counsel  to  State  Industrial  Commission* 

Bertrand  L.  Pettigrew,  attorney  for  employer  and  insurance 
carrier. 

Dominic  Maori,  attorney  for  claimant. 

By  the  Commission. — All  the  evidence  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision,  as 
follows : 

On  April  4,  1918,  the  day  when  Louis  Edwards  Carpenter, 
designated  herein  as  Louis  Edwards,  received  his  injuries,  he 
resided  at  No.  160  West  Fourteenth  street,  New  York  city,  and 
was  employed  by  American  Red  Cross  in  the  handling  and  ship- 
ping of  supplies  for  said  employer.  Said  employer,  although  not 
carrying  on  a  business  for  pecuniary  gain,  had,  prior  to  the  acci- 
dent herein, -and  pursuant  to  section  2  of  the  Workmen's  Com- 
pensation Law,  duly  elected  to  become  subject  to  the  provisions 
of  the  Workmen's  Compensation  Law.  Louis  Edwards  was 
employed  as  a  laborer. 

On  April  4,  1918,  Louis  Edwards  was  working  for  his  employer 
at  No.  18  East  Rfteenth  street,  in  the  city  of  New  York.  While 
engaged  in  the  regular  course  of  his  employment  and  while  lift- 
ing goods  from  an  elevator,  a  case  slipped  and  struck  him  in  the 
right  side  of  the  stomach.  The  trauma  thus  sustained  aggra- 
vated a  previously  existing  appendicitis,  and  as  a  result  thereof 
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he  waB  diaabled  from  the  date  of  said  accident  to  February  28^ 
1919y  with  the  exception  of  five  weeks  during  that  period  when 
he  was  able  to  work,  and  on  February  28,  1919,  he  was  still 
disabled. 

The  injuries  sustained  by  Louis  Edwards  were  accidental 
injuries,  and  arose  out  of  and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  Louis  Edwards  was  the  sum  of 
fourteen  dollars  and  forty-two  cents. 

It  does  not  appear  whether  written  notice  of  injury  was  given 
to  the  employer  within  ten  days  after  disability,  but  it  has  not 
been  established  as  a  fact  that  such  notice  was  not  given,  and 
it  is,  therefore,  presumed  under  section  21  of  the  Compensation 
Law  that  sufficient  notice  was  given.  Objection  to  the  failure 
to  give  such  notice  not  having  been  raised  before  this  Commis- 
sion on  the  hearing  of  this  claim  is  deemed  to  have  been  waived 
by  both  employer  and  insurance  carrier.  On  the  other  hand, 
both  employer  and  insurance  carrier  are  estopped  from  raising 
any  question  in  respect  to  said  notice  by  reason  of  the  written 
agreement  for  the  payment  of  compensation  entered  into  as 
hereinbefore  noted. 

Award  of  compensation  is  hereby  made  against  American  Bed 
Cross,  employer,  and  Employers'  Liability  Assurance  Corporation, 
Ltd.,  insurance  carrier,  to  Louis  Edwards,  injured  employee,  for 
thirty-three  weeks  at  the  rate  of  $9.61  per  week,  covering  the  pericd 
from  June  3,  1918,  to  February  28,  1919,  less  five  weeks  that 
claimant  was  able  to  work  during  that  period,  amounting  in  all  to 
$317.13,  and  this  claim  is  hereby  continued  for  further  hearing. 

It  is  presumed  under  section  21  of  the  Compensation  Law  that 
sufficient  notice  of  injury  was  given  to  the  employer.  The  failure 
to  give  such  notice  is  deemed  to  have  been  waived  by  both  the 
employer  and  insurance  carrier.  On  the  other  hand,  both  employer 
and  insurance  carrier  are  estopped  from  raising  any  question  in 
respect  to  the  failure,  if  any,  to  give  written  notice  of  injury 
within  ten  days  after  disability  by  reason  of  the  written  agreement 
for  the  payment  of  compensation  entered  into  between  employer 
and  injured  employee. 
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In  the  Matter  of  the  Claim  of  Cosnelius  Vine  for  Compenaa- 
tion  under  the  Workmen's  Compensation  Law  against  West 
End  Pbesbytebian  Chubch,  Employer,  6bnebai«  Accident 
Insubance  Company,  Insurance  Carrier 

Case  No.  15533 

(Decided  March  5,  1919) 

Religious  corporations  —  when  employee  of  church  entitled  to  compensation^ 
agreement  between  employer  and  employee  approred  by  the  Commission 
constitutes  an  award  —  estoppel  —  appeal  —  jurisdiction  of  Commission. 

Claimant  was  injured  while  engaged  in  the  work  of  building  a 
church  which  woe  being  erected  by  the  church  directly  under  tiie 
supervision  of  the  trustees.  The  church  corporation*  was  insured.  The 
claimant  and  the  church  corporation  entered  into  an  agreement  as  to 
compensation  which  was  approved  by  the  Commission  and  the  insur- 
ance carrier  paid  the  compensation  for  a  period.  Thereafter  the  agree- 
ment was  terminated  by  a  deputy  commissioner  on  the  ground  that  a 
church  was  not  under  the  compensation  law.  Application  being  made 
for  re-opening  the  case  on  the  ground  that  the  employer  was  estopped 
to  deny  liability  and  the  insurance  carrier  alone  opposing  the  appli- 
cation, held,  that  while  it  would  have  been  a  good  defense  to  Hie  claim 
to  have  contended  that  the  business  of  the  employer  waa  not  eon- 
ducted  for  pecuniary  gain,  but  as  this  defense  was  not  made  and  as 
the  Commission  approved  the  agreement  for  compensation  its  action 
constituted  an  award  binding  upon  the  parties.  No  appeal  having 
been  taken  the  agreement  could  not  be  terminated  except  as  provided 
by  law.  The  jurisdiction  of  the  Conmiission  is  continuing  and  having 
had  jurisdiction  of  the  parties  and  of  the  subject  matter  may  reassert 
its  juriediction  and  revoke  its  previous  order  terminating  the  agree- 
ment. The  employer  is  estopped  to  deny  the  jurisdiction  of  the  Com- 
mission and  the  order  of  the  deputy  commissioner  terminating  the 
agreem^it  is  set  aside  and  compensaticm  should  be  awarded  to  the 
claimant  to  date  and  the  case  continued  for  consideration  of  future 
disability. 

The  claimant  was  injured  while  engaged  in  the  work  of  build- 
ing a  church,  the  construction  being  undertaken  by  the  church 
directly  and  the  work  carried  on  under  the  direction  of  the  presi- 
dent of  the  board  of  trustees.  The  church  corporation  was 
insured  under  the  standard  form  of  policy  of  workmen's  com- 
pensation  and    employers'    liability    insuranca     The    accident 
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occurred  on  June  28,  1916,  and  the  employee  was  disabled  from 
that  data  On  July  25,  1916,  the  employee  and  the  West  End 
Presbyterian  Church  entered  into  an  agreement  ''in  regard  to 
claim  for  compensation  for  the  injury  sustained  by  said 
employee "  and  filed  with  the  Commission  a  joint  report  of  such 
agreement.  On  August  3,  1916,  this  agreement  was  approved 
by  the  Commission,  and  thereby  became  in  all  respects  an  award 
of  the  Commission,  notice  of  which  was  sent  to  the  parties  on 
August  3,  1916.  Under  this  agreement  the  employer's  insurance 
carrier  paid  compensation  to  the  injured  workman  for  a  period 
of  thirty-two  weeks. 

Thereafter,  after  hearing,  the  Commission,  through  one  of  its 
deputies,  on  or  about  April  16,  1917,  terminated  the  agreement 
and  closed  the  case  on  the  ground  that  the  church  was  not  conduct- 
ing business  for  pecuniary  gain,  and  therefore  was  not  under  the 
Compensation  Law. 

Subsequently  application  was  made  for  a  reopening  of  the  case 
and  application  is  made  to  the  Commission  to  enforce  the  agree- 
ment made  between  the  employer  and  injured  man  on  the  ground 
that  the  employer  is  estopped  to  deny  liability.  The  employer 
does  not  deny  liability,  but  is  willing  to  stand  on  the  agreement 
The  claim  is  resisted  by  the  insurance  carrier  only. 

H.  C.  Henderson,  M.  Vincent  Ryan,  for  the  claimant 
J.  F.  Lucey,  for  employer  and  insurance  carrier. 

Sateb,  Commissioner. —  The  claimant  herein  was  badly  dis- 
abled while  working  upon  the  construction  of  a  church  building. 
The  principal  question  we  are  called  upon  to  decide  is  whether  an 
employer  which  conducts  a  hazardous  occupation,  such  as  a  build- 
ing operation,  but  not  operating  for  pecuniary  gain,  may  be  held 
under  the  Compensation  Law  upon  its  agreement  to  pay  compen- 
sation when  it  paid  and  the  workmen  accepted  compensation 
under  the  agreement  for  a  long  period  of  time  without  objection 
and  without  appealing  from  the  decision  of  the  Commission 
approving  such  agreement. 

The  employer  and  the  employee  made  an  agreement  and  filed 
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the  same  with  the  Commission.  The  report  of  such  agreanent 
sets  forth  certain  agreed  facts.  Among  other  things  it  was  agreed 
that  the  occupation  of  the  claimaiit  was  that  of  '^  carpenter ''  and 
nature  of  employer's  business  as  *'  builder,"  the  injury  as  "  frac- 
ture of  leg ''  and  a  statement  of  employee's  wages. 

On  its  face  this  is  an  accident  over  the  subject  matter  of  which 
the  Commission  had  jurisdiction.  It  was  a  defense  to  any  such 
claim  that  the  business  of  the  employer  was  not  conducted  for 
pecuniary  gain.  Workmen's  Compensation  Law,  §  8,  subd.  5. 
But  neither  the  employer  nor  its  insurance  carrier  made  that 
defense,  nor  questioned  the  jurisdiction  of  the  Commission.  On 
the  contrary  they  submitted  to  the  jurisdiction  of  the  Commission 
when  they  filed  with  the  Commission  the  joint  report  of 
agreement 

Thereafter  the  Commission  approved  the  agreement,  filed  its 
decision  and  gave  notice  thereof  to  the  parties.  The  action  con- 
stituted an  award,  within  the  meaning  of  the  statute.  Compensa- 
tion Law,  §  20.  The  decision  and  award  of  the  Commission  is 
binding  upon  the  parties  unless  within  thirty  days  a  notice  of 
appeal  is  filed.  Compensation  Law,  §  28.  No  appeal  was 
taken,  but  on  the  contrary  the  employer  and  insurance  carrier 
recognized  the  award  by  continuing  to  pay  compensation  to  the 
claimant  for  some  eight  months.  Neither  party  could  then  termi- 
nate the  agreement  except  in  the  manner  provided  by  law. 

While  it  is  true  that  the  agreement  was  thereafter  terminated 
by  action  of  the  Commission,  that  termination  was  not  upon  the 
ground  that  disability  had  ceased,  but  rather  upon  the  ground 
mistakenly  taken  by  the  deputy  that  the  agreement  never  was 
enforceable  by  the  Commission.  The  jurisdiction  of  the  Com- 
mission, however,  is  continuing  and  the  Commission  may  reassert 
its  jurisdiction  in  any  case  that  it  had  jurisdiction  over.  Com- 
pensation Law,  §  74.  Having  had  jurisdiction  of  the  parties 
by  their  submission,  and  having  jurisdiction  of  the  subject  matter, 
the  Commission  may  now  reassert  its  jurisdiction  and  revoke  its 
previous  order  terminating  the  agreement,  and  making  such 
award  as  the  facts  may  warrant.     The  employer  is  estopped  to 
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deny  the  jurisdiction  of  the  Commission  by  reason  of  its  having 
submitted  itself  to  the  jurisdiction  and  abided  by  the  action  of 
the  Commission. 

While  it  is  true  that  want  of  jurisdiction  may  be  raised  at  any 
time  directly  or  collaterally^  there  is  one  exception  to  the  rule, 
and  that  is  in  a  case  where  jurisdiction  depends  on  a  fact  that 
is  litigated  and  is  adjudged  in  favor  of  the  party  who  avers  juri» 
diction.  Then  the  question  of  jurisdiction  is  judicially  decided 
and  the  judgment  record  is  conclusive  on  that  question  until  set 
aside  or  reversed  by  a  direct  proceeding.  O'Donoghue  v.  Boies, 
159  N.  T.  87,  99 ;  Ferguson  v.  Crawford,  70  id.  253 ;  Doey  v. 
Howland  Co.,  Inc.,  182  App.  Div.  152 ;  aflPd.,  224  N.  T.  30. 

The  litigated  fact  in  this  case  is  whether  or  not  the  employment 
is  carried  on  for  pecuniary  gain.  The  decision  and  award  of  the 
Commission  is  conclusive  on  that  point,  in  view  of  the  failure  of 
either  party  to  appeal  within  thirty  days  as  provided  in  section  23. 

The  order  of  the  deputy  commissioner  terminating  the  agree- 
ment should  be  set  aside  and  compensation  should  be  awarded  to 
date  and  the  case  continued  for  consideration  of  future  disability. 

On  the  6th  day  of  March,  1919,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lyon,  Lynch  and  Perkins,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Eufewia  B.  Salebno,  Widow,  for 
Compensation  under  the  Workmen^a  Compensation  Law  on 
Account  of  the  Death  of  James  Salerno,  against  Lans  Con- 
struction Corporation,  Employer,  and  -zEtna  Lits  Insub- 
ANCX  Company,  Insurance  Carrier    ' 

Death  Case  No.  72924 

(Decided  March  10,  1919) 

Injury  and  reraltins  snrgical  operation  actiTatins  pulmonary  tnbercvlosis 
and  cansins  death  -^  claim  sustained. 

Deceased  while  employed  upon  road  construction  jumped   from  the 
shoulder  of  a  road  to  its  sub-base  injuring  his  knee  and  eventuaUy 
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necesgitating  the  amputation  of  his  1^.  At  tlie  time  of  the  injury 
deceased  suffered  from  a  dormant  pulmonary  tuberculosis.  Held,  that 
the  injuries  sustained  by  deceased  and  the  surgical  operation  actirated 
the  dormant  pulmonary  tuberculosis  resulting  in  a  general  tubercu- 
losis and  his  death;  that  the  injuries  were  accidental  and  arose  out  ot 
and  in  the  course  of  his  employment.    Award  made  accordingly. 

On  July  11,  1914,  James  Salerno  received  the  injuries  which 
resulted  in  his  death  on  May  17,  1918.  On  September  10,  1914, 
and  during  the  lifetime  of  James  Salerno  he  filed  a  claim  for 
compensation  with  this  Commission.  Thereafter  and  by  three 
successive  stipulations  the  attorney  for  the  insurance  carrier 
consented  to  the  making  of  awards  on  account  of  the  injury  sus- 
tained. Thereafter  the  claim  for  disability  came  on  for  hearing 
at  New  York  city  on  October  19,  1914,  December  11,  1914, 
December  28,  1914,  February  11,  1915,  February  25,  1915, 
March  16,  1915,  May  10,  1915,  August  20,  1915. 

James  Salerno  died  on  May  17, 1918,  as  a  result  of  the  injuries 
sustained  on  July  11,  1914.  Hearings  were  held  on  the  claim 
filed  by  his  widow,  the  claimant  herein,  on  September  4,  1918, 
October  28,  1918,  January  6,  1919,  January  20,  1919,  and 
March  10,  1919. 

Kobert  W.  Bonynge,  counsel  to  State  Industrial  Commission. 

James  B.  Henney^  attorney  for  employer  and  insurance  carrier. 

Claimant  in  person. 

By  the  Commissigit. — All  the  evidence  submitted  before  this 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  award  and  decision  as 
follows: 

On  July  11,  1914,  the  day  when  James  Salerno  received  the 
injuries  which  resulted  in  his  death  on  May  17,  1918,  he  resided 
at  Richmondville,  N.  Y.,  and  was  employed  by  the  Lane  Con- 
struction Corporation  of  Meriden,  Conn.,  engaged  in  the  business 
of  road  building,  paving,  and  street  highway  construction  at 
Richmondville,  N".  Y.  James  Salerno  was  employed  as  a 
foreman. 

On  July  11, 1914,  James  Salerno  was  working  for  his  employer 
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at  Kichmoiidyilley  N.  Y.,  and  while  engaged  in  the  regular 
course  of  his  employment  he  jumped  from  the  shoulder  of  a  road 
to  the  sub-base  of  a  road,  and  as  a  result  thereof  strained  and 
bruised  his  left  knee^  which  later  resulted  in  an  ankylosed  knee 
joint.  On  March  25,  1915,  the  left  1^  was  amputated  above 
the  injured  knee  joint.  He  did  not  return  to  work  but  was  under 
medical  care  for  pnlmonaiy  tuberculosis  until  the  date  of  his 
death. 

James  Salerno  was  about  twenty-four  years  of  age  at  the  time 
of  the  accident,  and  was  treated  several  years  prior  to  the  accident 
for  tubercular  glands  of  the  neck,  and  a  tubercular  ulcer  of  the 
neck,  from  which  he  eventually  recovered. 

At  the  time  of  the  accident  the  claimant  undoubtedly  suffered 
from  a  dormant  pulmonary  tuberculosis,  although  he  showed 
no  evidence  of  such  condition  in  the  interval  between  the  opera- 
tion to  his  neck  and  July  11, 1914.  The  injury  to  his  knee  joint 
was  serious  and  caused  a  development  of  tubercular  synovitis  and 
arthritis,  and  tubercular  osteomyelitis,  which  required  the  amputa- 
tion of  the  limb.  The  injuries  sustained  on  July  11,  1914,  and 
the  resultant  surgical  interference  activated  the  dormant  pul- 
monary tuberculosis,  resulting  in  a  general  tuberculosis  and  in 
his  death  on  May  17,  1918. 

The  injuries  which  resulted  in  the  death  of  James  Salerno  were 
accidental  injuries,  and  arose  out  of  and  in  the  course  of  his 
employment. 

The  average  weekly  wage  of  James  Salerno  was  the  sum  of 
8er/enteen  dollars  and  thirty-one  cents. 

James  Salerno  left  him  surviving  Eufenia  B.  Salerno,  widow, 
aged  twenty-four  years,  the  claimant  herein. 

It  does  not  appear  whether  written  notice  of  death  was  given 
to  the  employer  within  thirty  days  thereafter,  but  it  has  not  been 
established  as  a  fact  that  such  notice  was  not  given,  and  it  is, 
therefore,  presumed  under  section  21  of  the  Compensation  Law 
that  sufficient  notice  was  given. 

Award  of  compensation  is  hereby  made  against  the  Lane  Con- 
struction Corporation,  employer,  and  iEtna  Life  Insurance  Com- 
Statk  Dept.  Rbpt. —  Vol.   19        32 
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pany,  insurance  carrief,  to  Enfenia  B.  Salerno,  widow,  aged 
twenty-foup  years,  at  the  rate  of  $5.19  weekly,  during  widowhood, 
with  two  years'  compensation  in  one  sum  upon  remarriage;  and 
to  Eufenia  B.  Salerno  in  the  sum  of  $100  on  account  of  the 
funeral  expenses  of  James  Salerno,  deceased. 

Present  payment,  pursuant  to  said  award,  is  due  and  payable 
in  the  sum  of  $217.98  for  forty-two  weeks,  covering  period  from 
May  17,  1918,  to  March  7,  1919.  Future  payments,  pursuant 
to  said  award,  in  the  sum  of  $10.38  are  to  be  made  every  two 
weeks  beginning  on  March  7,  1919,  during  the  time  set  forth  in 
the  preceding  paragraph,  subject,  however,  to  the  contingencies 
therein  expressed. 

It  is  presumed  under  section  21  of  the  Compensation  Law 
that  sufficient  notice  of  death  was  given  to  the  employer. 


In  the  Matter  of  the  Claim  of  Ellen  M.  Wood  for  Compensa- 
tion under  the  Workmen's  Compensation  Law  against  Ash  & 
Philips,  Employer,  Exchange  Mutual  Indemnity  Cdc- 
PANT,  Insurance  Carrier 

No.  3688-A 

((Decided  March  11,  1919) 

Notice  of  injury  —  when  failure  to  give  notice  defeats  claim. 

Where  it  is  doubtful  whether  or  not  claimant  suffered  an  accident 
in  her  employment,  and  where  it  appears  that  the  employer  and  insur- 
ance carrier  were  prejudiced  by  not  having  the  notice  provided  by 
statute,  a  decision  denying  an  award  will  be  affirmed. 

Claimant  says  that  on  December  8,  1917,  while  at  work  in  the 
employer's  laundry  she  pinched  her  finger  in  the  mangle  and  that 
afterward  in  sweeping  up  she  ran  a  sliver  in  her  finger.  She 
worked  until  December  thirteenth  and  the  hand  became  badly 
infected.  No  written  notice  of  the  accident  was  given.  The 
insurance  carrier  denies  that  there  was  an  accident  arising  out 
of  and  in  the  course  of  the  employment,  and  pleads  prejudice 
because  notice  was  not  served  within  the  statutory  tim&    An 
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award  has  been  denied  and  claimant  asks  to  have  the  decision 
reversed. 

R.  Douglass  Boyd,  for  claimant. 

T.  J.  Quillinan^  for  insurance  carrier. 

Lyow,  Commissioner. —  It  is  very  doubtful  whether  claimant 
suffered  an  accident  in  her  employment.  She  worked  until 
December  thirteenth^  though  she  says  she  was  hurt  on  the  eighth. 
Her  claim  for  compensation  put  the  accident  on  the  thirteenth. 
Various  witnesses  testified  that  she  told  them  her  trouble  was 
a  felon  and  that  she  froze  her  hand.  She  says  that  after  her 
hand  became  bad  she  talked  with  someone  at  the  employer's  oflBce 
and  told  him  that  her  hand  pained  her.  He  asked,  ^^  What  is  the 
matter?"  I  said,  "I  don't  know."  If  she  had  had  her  hand 
caught  in  the  mangle  she  surely  would  know  what  caused  the 
trouble  with  it. 

The  doctor  who  treated  her  was  called  and  could  not  say 
whether  she  had  a  felon  or  not. 

This  is  certainly  not  a  case  where  we  can  find  that  the  employer 
and  insurance  carrier  were  not  prejudiced  by  not  having  the 
notice  which  the  statute  provides  for.  There  is  great  doubt 
whether  she  had  an  accident  at  all.  The  employer  had  a  right 
to  have  timely  notice  in  order  that  he  might  investigate  the  facts 
and  if  need  be  offer  treatment  to  prevent  the  infection  which  is 
the  chief  cause  of  claimant's  loss  of  earnings. 

There  is  an  irreconcilable  conflict  in  the  testimony  as  to  the 
oral  notice  of  the  injury  which  she  claims  to  have  given.  The 
parties  to  whom  she  says  she  gave  it  deny  it.  and  say  they  only 
knew  of  the  felon  or  frozen  hand.  The  whole  controversy  centers 
around  the  point  which  section  18  of  the  law  is  designed  to 
remove  from  the  realm  of  controversy  and  speculation.  Decision 
denying  an  award  should  be  affirmed. 

On  the  11th  day  of  March,  1919,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lyneh,  Mitchell^  Sayer  and  Perkins,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Riohabd  Fiwch  for  Compensa- 
tion  under  the  Workmen's  Compensation  Law  against  H.  H. 
Sullivan,  Employer,  Globe  Indemnity  Compant,  Insurance 
Carrier 

Case  m.  11653 

(Decided  March  11,  1919) 

Wheii  nesUcence  not  a  bar  to  compensation  —  when  compensation  slioiild  not 
be  based  upon  expected  increase  in  wages. 

While  it  was  negligent  for  claimant,  a  boy  fourteen  years  of  age,  to 
use  a  freight  elevator  instead  of  the  usual  method  of  going  from  one 
floor  to  another,  he  is  not  debarred  from  compensation.  An  award, 
however,  of  fifteen  dollars  per  week  based  upon  an  expected  increase 
in  wages  wiU  be  reduced  to  ten  dollars  per  week,  the  amount  of  wages 
received  at  the  time  of  the  accident  subject  to  readjustment  when  hia 
injuries  are  surgically  healed. 

This  claimant,  a  boy  fourteen  years  of  age,  was  employed  as 
an  errand  boy  at  ten  dollars  per  week  and  had  worked  but  one 
day  when,  on  returning  from  an  errand  to  the  post-office,  he 
attempted  to  step  upon  a  freight  elevator,  which  he  had  used 
shortly  before  in  descending  from  the  floor  above.  The  door 
was  open  but  the  elevator  was  not  at  the  floor  level,  and  claimant 
stepped  off  into  the  shaft  causing  a  fracture  and  dislocation  of 
his  ankle  and  other  injuries. 

The  accident  occurred  on  October  28,  1918.  On  January  21, 
1919,  when  the  award  was  made,  claimant  had  so  far  recovered 
that  he  came  to  the  hearing  without  crutches  or  cane.  The  award 
was  made  for  twelve  weeks  at  fifteen  dollars  per  week  and  the 
case  continued.  The  insurance  carrier  has  asked  for  a  review, 
claiming  that  claimant  by  using  the  freight  elevator  took  himself 
out  of  his  employment,  and  that,  in  any  event  there  is  no  basis 
for  increasing  compensation  to  the  limit  of  fifteen  dollars  per 
week. 

Claimant  in  person. 

J,  F.  Durston,  for  carrier. 
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LroNy  Commissioner. —  It  does  not  appear  but  that  employees 
were  allowed  to  use  the  freight  elevator.  In  fact  claimant  had 
just  used  it  with  perfect  safety.  It  was  negligent  for  him  not 
to  use  the  usual  method  of  going  from  one  floor  to  the  other  but 
that  does  not  debar  him  from  compensation,  and  an  award  was 
properly  made. 

I  find  nothing  in  the  case  to  warrant  raising  his  wages  from 
one  dollar  and  sixty-six  cents  to  three  dollars  and  ninety  cents 
per  day,  giving  him  compensation  50  per  cent  greater  than  his 
entire  wages.  Our  medical  examiner's  report  dated  January  27, 
1919,  contains  the  following:  ''The  claimant  has  been  able  to 
walk  upon  the  foot  for  the  past  six  weeks  and  it  is  my  opinion 
that  it  is  too  early  to  determine  the  extent  of  the  permanent  dis- 
ability which  will  result  from  the  injury." 

The  decision  of  the  Appellate  Division  in  Ide  v.  Faul  & 
Timmons,  179  App.  Div.  567,  makes  it  impossible  to  sus- 
tain this  increase  of  wages  at  the  present  stage  of  claimani^s 
di8(J)tlity,  In  that  case  the  Commission  found  the  loss  of  a 
portion  of  two  fingers  and  made  an  award  for  thirty-eight  weeks, 
and  the  award  was  based  on  an  increase  of  wages  from  four 
dollars  and  fifty  cents  to  twenty-one  dollars  i)er  week.  The 
court  reversed  on  both  points,  holding  that  claimant  had  not 
lost  a  specific  portion  of  either  finger,  but  was  entitled  to  two- 
thirds  of  the  difference  between  his  former  and  his  present  wages 
during  his  partial  disability.  The  court  then  said :  ''As  to  the 
second  proposition,  that  the  Commission  should  not  in  fixing  com- 
pensation have  taken  into  consideration  the  expected  increased 
earning  power  of  the  claimant  and  have  granted  him  increased 
compensation  upon  that  basis,  the  Commission  found,  as  before 
stated,  that  while  the  claimant  was  earning  but  four  dollars  and 
fifty  cents  per  week,  under  normal  conditions  his  wages  would  be 
expected  to  increase  to  about  the  sum  of  twenty-one  dollars  or 
twenty-two  dollars  per  week  by  the  time  he  arrived  at  the  age  of 
twenty-one  years.  The  Conmiission  thereupon  fixed  the  average 
weekly  wage  of  claimant  at  twelve  dollars  and  ninety-eight  cents, 
and  upon  that  basb  awarded  him  compensation  at  the  rate  of  • 
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eight  dollaiB  and  sixty-five  cents  weekly  for  a  period  of  thirty- 
eight  weeks." 

^^We  think  the  Oommission  was  not  justified  in  making  this 
award.  Had  the  injury  in  fact  resulted  in  permanent  partial 
disability,  as  it  was  treated  by  the  Commission^  a  very  different 
question  would  be  presented,  but  under  the  circumstances  the 
Oommission  was  not  warranted  in  taking  into  consideration 
expected  increase  of  wages  beyond  the  anticipated  period  of  the 
claimant's  disability.  However,  any  probable  increase  of  earn- 
ing capacity  under  normal  conditions  during  the  period  of  such 
disability  might  doubtless  properly  have  been  taken  into  account. 
In  the  case  of  Carkey  v.  Island  Paper  Company  (177  App.  Div. 
73;  163  N.  y.  Supp.  711)  the  claimant  had  suffered  permanent 
partial  disability  and  an  anticipatory  award  was  properly  made." 

Surely  it  could  not  be  expected  that  this  lad's  wages  would 
increase  in  twelve  weeks  from  one  dollar  and  sixty-six  cents  to 
three  dollars  and  ninety  cents  per  day.  I  think  it  probable,  from 
Dr.  Law's  report,  that  claimant  will  have  a  very  considerable 
permanent  disability  and  that  at  the  proper  time  it  will  be  our 
duty  to  add  something  to  his  wages  under  subdivision  5  of 
section  14  in  order  to  fix  the  correct  rate  of  compensation,  but 
that  should  be  done  only  after  the  lapse  of  sufficient  time,  so  that 
the  degree  of  permanent  impairment  can  be  determined,  and  upon 
some  proof  of  the  native  ability  of  the  boy  and  his  capacity  for 
business. 

The  award  should  be  reduced  to  conform  to  the  earnings  of  the 
claimant  when  he  was  hurt,  but  subject  to  readjustment  when  his 
injuries  are  surgically  healed. 

On  the  11th  day  of  March,  1919,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Sayer,  Perkins  and  Mitchell,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Clementina  Balais,  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law  on 
Behalf  of  Herself  and  her  two  Children  on  Account  of  the 
Death  of  Oiacomo  Balais,  against  B&adt  &  Oioe,  Employer, 
Tbavslsbs  Insubance  Company,  Insurance  Carrier 

Case  No.  43777 

(Decided  Mkrch  11,  1919) 

Maritime  emplojrmeiit  —  re-enactment  of  groups  8  and  lo  of  the  Compensation 
Law  —  United  States  Judicial  Code  amended,  reserving  to  claimants 
"  the  rights  and  remedies  under  the  Workmen's  Compensation  Law  of  any 
State" — action  in  Supreme  Court  not  a  har  to  claim  under  Workmen's 
Compensation  Law — Judgment  of  State  court  not  res  adjudicata  — 
ezclusiye  jurisdiction  of  Industrial  Commission. 

The  deceased  employed  by  a  firm  of  steyedoree  in  loading  a  yessel 
received   injuries  resulting  in  his  death.     The  accident  occurred  sub- 
sequent to  the  amendment  of  the  Judicial  Code  which  reserved  to  claim- 
ants in  addition  to  their  common  law  remedies  "the  rights  and  reme- 
dies  imder    the   Workmen's   Compensation    Law    of    any   State/'    and 
subsequent  to  the  re-enaotment  of  groups  8  and  10  of  the  Compensa^ 
tion  Law.    The  claimant  before  filing  any  claim  imder  the  Workmen's 
Compensation  Law  brought  an  action  for  negligence  in  the  Supreme 
Court  of  New  York  against  the  employers  of  deceased  which  resulted 
in  a  verdict  in  favor  of  the  defendants.    Thereafter,  the  claimant,  the 
widow  of  deceased,  on  behalf  of  herself  and  children  filed  her  claim 
with  the  Industrial  Commission.     Held,  that  claimant  is  not  debarred 
from  pursuing  her  remedy  under  the  Compensation  Law  by  reason  of  a 
judgment  in  the  action  brought  by  her  in  the  Supreme  Court  under 
her  common   law  rights;   and  tihat  the   judgment   is   in  no   respects 
ret  adjudioata.    New  York  State,  with  the  express  consent  of  Congress, 
has  prescribed  an  exclusive  rule  of  liability  for  injuries  occurring  in  the 
course  of  employment  on  vessels  of  this  State  and  in  longshore  and 
stevedore  work  in  this  State  and  such  liability  may  be  enforced  by  the 
Industrial  Commission  alone. 

Claim  is  made  for  death  benefits  growing  out  of  the  death  of 
Giacomo  Balais  who  was  injured  while  in  the  employ  of  Brady 
&  Gioe,  stevedores,  on  June  18, 1918.    The  deceased  was  employed 
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in  the  work  of  loading  or  unloading  a  vessel,  and  the  contract  of 
employment  was  maritime  in  its  nature. 

The  claimant,  before  filing  any  claim  under  the  Workmen's 
Compensation  Law,  brought  an  action  in  the  New  York  Supreme 
Court  against  the  employers  for  damages,  alleging  negligence'  and 
fault  of  the  employers.  This  action  came  on  for  trial  and  resulted 
in  a  verdict  in  favor  of  the  employers.  Thereafter  a  claim  was 
filed  with  the  Industrial  Commission  by  the  widow  on  behalf  of 
herself  and  her  two  children.  The  claim  was  filed  within  the 
year,  and  no  question  of  the  Statute  of  Limitations  arises.  But 
the  employers  and  insurance  carrier  object  to  the  jurisdiction  of 
this  Commission  to  entertain  the  claim  on  the  ground  that  the 
claimant,  having  elected  to  exercise  her  rights  under  the  admiralty 
jurisdiction  and  having  been  defeated  cannot  now  come  before 
this  Commission  and  pursue  the  rights  conferred  by  the  Work- 
men's Compensation  Law. 

Julia  V.  Grilli,  for  the  claimant. 

E.  C.  Sherwood  and  E.  A.  Willoughby,  for  the  employer  and 
insurance  carrier. 

Saybb,  Commissioner. —  The  question  raised  before  us  is 
whether  a  claimant  who  has  elected  to  pursue  her  common  law 
remedy  on  an  admiralty  case,  and  been  defeated,  can  thereafter 
pursue  her  rights  under  the  Workmen's  Compensation  Law. 

The  claimant  brought  suit  under  the  common  law,  pursuant 
to  the  provisions  of  the  Federal  Judiciary  Law,  which  provides 
that  the  District  Courts  of  the  United  States  shall  exercise  exclu- 
sive jurisdiction  in  admiralty,  but  ^'  saving  to  suitors  where  the 
common  law  is  competent  to  give  it."  The  remedy  sought,  there- 
fore, was  not  a  remedy  known  to  the  Workmen's  Compensation 
Law,  but  rather  one  arising  under  the  common  law  in  an 
admiralty  case.  This  accident  occurred  subsequent  to  the 
amendment  of  the  Judiciary  Code,  which  reserved  to  claimants, 
in  addition  to  their  common  law  remedies,  also  '^the  rights  and 
remedies  under  the  Workmen's  Compensation  Law  of  any  Stata" 
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It  was  also  subsequent  to  the  re-enactment  of  groups  8  and  10 
of  the  Compensation  Law.  Therefore,  it  is  dear  that,  while  a 
maritime  case,  the  claimant  had  a  right  to  pursue  a  remedy  under 
the  Compensation  Law.  The  only  question,  therefore,  is  whether 
the  claimant  is  now  debarred  from  pursuing  her  compensation 
remedy  by  reason  of  the  fact  that  she  unsuccessfully  attempted 
to  assert  her  common-law  rights.  I  do  not  think  she  is.  She 
could  now  waive  her  compensation  rights.  Comp.  Law,  §  32. 
Neither  could  she  assign  or  release  such  rights  except  with  the 
approval  of  the  Commission.  Id.  §  33.  Nor  cculd  any  action 
of  the  mother  operate  to  assign  or  release  any  rights  of  the  minor 
children  save  as  the  Commission  might  by  rule  in  the  particular 
case  provide.     Id.  §  29. 

By  analogy  to  a  case  where  a  claimant  elects  to  sue  a  third 
party,  by  whose  negligence  the  workman  is  injured  or  killed,  the 
claimant  here  might  pursue  her  common-law  rights  and  then 
claim  the  difference  between  what  she  might  recover  under  the 
common  law  and  what  she  would  have  been  entitled  to  under  the 
Compensation  Law.  Comp.  Law,  §  29.  And  if  she  could  claim 
the  deficiency,  what  logic  would  there  be  in  holding  that  she 
could  claim  nothing  at  all  under  compensation  if  the  suit  resulted 
in  no  recovery? 

The  suit  at  common  law  is  in  no  respect  res  adjvdicata  of  the 
issue  in  the  compensation  claim.  The  same  issues  were  not 
involved,  in  fact  the  issues  are  very  different.  The  issue  in  the 
common-law  action  was  whether  the  employer  was  guilty  of  fault 
or  negligence  and  the  workman  free  of  fault.  But  under  the 
Compensation  Law  the  right  to  claim  is  absolute  and  entirely 
without  regard  to  fault. 

The  employer  and  insurance  carrier  contend  that  the  situation 
is  similar  to  a  case  where  a  claimant  elects  under  section  11  of 
the  Compensation  Law  to  sue  an  uninsured  employer  and  is 
defeated.  They  rely  in  this  regard  upon  the  cases  of  Pavia  v. 
Petroleum  Iron  Works,  178  App.  Div.  845,  and  Crinieri  v. 
Gross,  184  id.  817.  These  cases,  however,  are  not  in  point. 
Section  11  relates  to  an  election  of  alternate  remedies  under  the 
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Compensation  Law  itself  as  against  an  employer  who  has  not  com- 
plied with  the  law  by  securing  the  payment  of  compensation.  It 
is  an  election  of  remedies  conferred  by  the  same  statute,  wherein 
the  rights  and  liabilities  of  the  parties  are  identical.  In  the 
case  before  us  the  rights  and  liabilities  of  the  parties  are  deter- 
mined by  different  laws,  and  an  adjudication  of  them  under  one 
law  cannot  be  considered  an  adjudication  of  different  rights  and 
liabilities  under  a  different  law,  even  though  the  claim  may  arise 
out  of  the  same  state  of  facta 

There  is,  however,  another  report  of  this  case  that  has  not 
been  before  presented  to  us,  that  is,  whether  the  action  to  enforce 
a  supposed  common-law  liability,  which  is  here  urged  as  a  bar  to 
the  claim  under  the  Compensation  Law,  was  not  in  itself  a  nullity. 
By  the  amendment  of  the  Federal  Judiciary  Code  by  Congress 
in  1917,  reserving  unto  claimants  rights  and  remedies  under  the 
Workmen's  Compensation  Law,  and  by  the  re^nactment  there" 
after  of  groups  8  and  10  of  section  2  of  the  Compensation  Law, 
which  had  been  declared  invalid  by  the  United  States  Supreme 
Court  in  Jensen  v.  Southern  Pacific,  244  U.  S.  205,  it  would 
seem  that  Congress,  which  has  the  sole  right  to  legislate  with 
regard  to  admiralty  and  maritime  jurisdiction  (TJ.  S,  Const, 
art.  1,  §  8)  deliberately  conferred  upon  the  several  States  the 
right  by  Workmen's  Compensation  Laws  to  establish  rules  of 
liability  in  admiralty  or  maritime  cases  other  than  those  laid 
down  by  the  laws  relating  to  admiralty  or  by  the  common  law. 
Under  this  authority  the  New  York  Legislature  has  extended 
the  Compensation  Law  of  this  State  to  workmen  engaged  in  the 
operation  of  vessels  of  this  State  and  in  longshore  or  stevedore 
work.  Section  10  of  the  law  provides  that  "  Every  employer 
subject  to  the  provisions  of  this  chapter  shall  pay  *  *  *  com- 
pensation *  *  *  for  the  disability  or  death  of  his  employee 
resulting  from  an  accidental  personal  injury  sustained  by  the 
employee  arising  out  of  and  in  the  course  of  his  employment 
without  regard  to  fault  as  a  cause  of  such  injury,"  etc.  I  am  of 
the  opinion,  therefore,  that  with  the  express  consent  of  Congress, 
New  York  State  has  prescribed  an  exclusive  rule  of  liability  for 
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injurieB  occurring  in  the  course  of  employment  on  vessels  of  this 
State  and  in  longshore  and  stevedore  work  in  this  State,  and 
that  such  liability  may  be  enforced  by  the  Industrial  Conmiission 
of  the  State  alope.  This  view  finds  support  in  the  recent  decision 
of  Mr.  Judge  Learned  Hand  of  the  United  States  District  Court 
for  the  Southern  District  of  'New  York  in  the  matter  of  the 
steam  lighter  Howell  recently  decided. 

It  is  apparent  that  if  this  view  be  correct  the  rights  of  work- 
men or  their  dependents  in  cases  where  the  admiralty  jurisdiction 
is  invoked  cannot  be  released  or  assigned  other  than  with  the 
approval  of  this  Commission,  although  law  and  good  conscience 
would  dictate  that  any  amounts  paid  in  settlement  of  such  claims 
would  have  to  be  taken  into  account  as  an  offset  against  the 
amount  required  to  be  paid  under  the  Compensation  Law. 

In  the  case  before  us,  therefore,  I  advise  that  the  Commission 
overrule  the  objection  of  the  employer  and  insurance  carrier  to 
its  jurisdiction  and  that  the  case  be  set  for  a  further  hearing  and 
determination  of  the  claim  and  for  such  award  as  may  be  proper. 

On  the  11th  day  of  March,  1019,  the  Commission  acted  on  the 
forgoing  matter  in  Accordance  with  the  foregoing  opinion. 

Lyon,  Lynch,  Perkins  and  Mitchell,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Cathebiwe  Peblis  for  Compensa- 
tion tinder  the  Workmen's  Compensation  Law  against  Abthub 
Lebebxb,  Employer 

Case  No.  325024 

(IDiedded  M&rch  11,  1919) 

Employment  in  dster  state  —  place  of  hiring  —  amount  of  "  tips  "  coniidered 
in  making  an  award. 

Claimant,  a  resident  of  New  York,  working  as  a  waitreM  in  a  hotel 
in  Pennflylvania,  was  injured.  The  employer  was  insured  under  the  law 
of   PiBonBylyania   but   not   under   the   law    of   New   York.     Ewideoce 
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examined  and  held,  that  claimant  was  hired  in  Kew  York  and  entitled 
to  the  benefit  of  the  Workmen's  Compensation  Law.  Award  made 
based  upon  her  wages  and  the  amount  of  '"tips"  received  by  her, 
the  employer  being  credited  with  money  already  paid. 

In  June,  1918,  the  claimant  went  from  New  York,  where  she 
resided  and  still  resides,  to  Forest  Park,  Penn.,  to  work  as  a 
waitress  in  a  hotel  owned  and  operated  by  Mr.  Lederer.  After 
working  twenty-seven  days  she  was  injured  by  having  her  hand 
crushed  by  a  mangle  in  the  laundry  of  the  hotel,  to  which  she 
had  been  sent  for  table  linen  for  use  in  the  dining-room.  The 
employer  is  insured  under  the  Pennsylvania  act  but  not  under 
our  act  The  principal  question  to  be  determined  is  whether 
claimant  is  entitled  to  compensation  under  the  New  York  law. 
An  award  has  been  made  by  our  deputy  for  the  loss  of  the  hand, 
and  it  now  comes  to  us  for  review  at  the  instance  of  the  employer. 

B.  Wise,  for  claimant. 

BuUowa  &  Bullowa  (L.  E.  Brown),  for  employer. 

Lyon,  Commissioner. —  The  controversy  seems  to  turn  upon 
the  question  whether  or  not  the  claimant  was  hired  in  the  State 
of  New  York  since  the  Court  of  Appeals  held  in  the  case  of 
Post  V.  Burger,  216  N.  Y.  544,  that  a  contract  of  hire  in  this 
State  carries  with  it  our  Compensation  Law. 

On  or  about  June  18,  1918,  the  claimant  and  her  husband 
applied  to  the  employment  agency  of  one  Coleman  in  New  York 
city  for  work.  They  were  introduced  to  Mr.  Newman,  the  head* 
waiter  of  Mr.  Lederer  who  had  been  delegated  by  him  to  hire  a 
considerable  number  of  people  with  which  to  operate  the 
employer's  hotel  then  about  to  open  for  the  summer  at  Forest 
Park,  Penn.  They  were  told  by  Mr.  Newman  that  he  did  not 
know  whether  or  not  Mr.  Lederer  would  take  a  married  couple. 
The  claimant  and  her  husband  state  that  Mr.  Newman  thereupon 
told  him  that  he  would  see  Mr.  Lederer  and  let  them  know  the 
next  day ;  that  the  next  day  he  told  them  he  had  done  so  and  that 
it  was  all  right  and  that  they  were  both  thereupon  hired.     Mr. 
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Newman  denies  this  and  says  that  he  told  the  husband  that  all 
he  could  do  would  be  to  take  him  to  Forest  Park  and  there  decide 
whether  there  was  work  for  him. 

It  Is  not  necessary  to  decide  this  question^  because  it  does  not 
matter  where  the  husband  was  hired.  As  a  fact  both  were  given 
work  when  they  reached  Forest  Park  We  have  to  decide  where 
the  claimant  was  hired. 

I  entertain  no  doubt  that  she  was  hired  in  New  York  The 
testimony  is  quite  clear  that  Newman  hired  not  only  the  claim* 
ant  but  about  twenty  other  girls,'  bought  the  ferry  and  railroad 
tickets  and  escorted  them  to  Forest  Park.  Indeed  Mr.  Lederer 
himself  accompanied  them.  The  doubt  as  to  the  place  of  hiring 
seems  to  have  arisen  from  the  rather  unusual  circumstance  that 
the  husband  wanted  to  go  too.  I  am  inclined  to  think  that  his 
hiring  was  with  the  understanding  that  it  was  subject  to  approval 
or  rejection  after  he  arrived  at  Forest  Park.  I  do  not  think  that 
any  such  reservation  was  made  with  reference  to  the  wife's 
engagement.  In  fact  Mr.  Newman  testified:  '^Q.  You  met 
Lederer  at  the  ferry?  A.  Yes,  sir.  Q.  You  told  him  what 
people  you  had  engaged  and  among  them  this  man  and  wife? 
A.  Yes,  sir.  Q.  And  he  didn't  tell  you  not  to  bring  them? 
A.  No,  sir,  he  left  it  to  me.'' 

In  addition  to  this  the  employment  agency  was  at  once  paid  its 
fee  for  placing  claimant,  and  thereupon  made  the  following  entry, 
as  it  was  compelled  to  do  by  law: 

*'Name  of  applicant:     Forest  Park  Hotel. 

"  Address  of  applicant :     Forest  Park,  Pa. 

"  Kind  of  help :     Waitress. 

**  Name  of  person  sent :     Catherine  Perlis. 

"Rate  of  wages  agreed  upon:     Eighteen  dollars." 

As  to  the  source  of  the  information  thus  put  into  the  book  the 
witness  testified:  ''Q.  I  understand  that.  Did  Mrs.  Perlis 
tell  you  she  was  employed  ?  A.  I  saw  her  employed.  Q.  You 
saw  her  employed?  A.  I  heard  the  whole  conversation.  She 
wasn't  two  yards  away  from  me  when  she  was  employed." 

Question  is  raised  as  to  the  rate  of  wages  on  which  compensn* 
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tion  should  be  based.  Claimant  was  to  receive  direct  from  the 
employer  eighteen  dollars  per  month  and  her  board  and  lodging. 
She  would  also^  as  was  well  understood,  receive  considerable 
money  from  the  well-known  custom  of  the  payment  of  tips  to 
waiters  in  hotels. 

It  is  not  possible  to  get  exact  data  for  these  purposes,  but  I 
think  the  following  would  be  as  fair  an  estimate  as  can  be  made, 
on  all  the  testimony :  Eighteen  dollars  per  month  is  two  hundred 
and  sixteen  dollars  per  year,  or  four  dollars  and  fifteen  cents  per 
week.  I  think  board  and  lodging  must  be  at  least  seven  dollars 
per  week,  or  a  total  of  eleven  dollars  and  fifteen  cents  per  week. 
To  this  must  be  added,  in  pursuance  of  the  decision  in  Sloat  v. 
Eochester  Taxi  Cab  Company,  177  App.  Div.  57 ;  221  N.  Y.  491, 
tips  received  by  claimant.  She  testified  that  she  waited  on  Mr. 
Lederer's  own  table  and  received  four  dollars  per  week  from 
him,  being  one  dollar  per  week  each  for  himself,  his  wife  and  two 
sons  and  that  in  addition  she  received  regalar  sums  from  other 
guests  running  as  high  as  fifteen  dollars  per  week,  besides  six 
dollars  per  day  from  two  guests.  I  think  on  all  this  testimony 
it  must  be  found  that  claimant's  tips  amounted  to  at  least  four 
dollars  plus  fifteen  dollars,  making  her  total  weekly  wage  thirty- 
one  dollars  and  fifteen  cents.  It  is  well  known  that  an  attractive 
young  woman  like  the  claimant,  if  she  is  obliging  and  employed 
in  a  high  class  hotel  receives  in  the  ag^egate  a  large  amount  of 
money  in  tips  in  the  course  of  a  year. 

It  is  quite  true  that  claimant  did  not  work  at  this  employment 
for  a  whole  year  prior  to  her  injury  and  that,  strictly,  sub- 
division 1  of  section  14  of  the  law  does  not  apply,  but  the  employer, 
not  having  oflFered  any  evidence  on  the  point,  I  think  claim- 
ant has  made  out  a  prima  facie  case  of  earnings  at  thirty-one 
dollars  and  fifteen  cents  under  subdivision  3  of  section  14,  if  not 
under  subdivision  1,  and  the  award  should  be  made  on  that  basis, 
subject,  however,  to  readjustment  upon  further  testimony,  if  the 
employer  desires  to  bring  the  case  under  subdivision  2  of  sec- 
tion 14  —  the  earnings  of  a  waitress  in  a  first  class  hotel  for  the 
full  year  being  used  as  a  basis. 
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When  claimant  was  before  the  Commission  the  hand  looked 
to  be  entirely  useless  for  any  purpose.  All  four  fingers  were 
emasculated  and  entirely  powerless,  and  the  thumb  was  practically 
so.  At  the  Commission's  instance^  and  at  the  employer's  expense, 
in  pursuance  of  the  amendment  of  section  13,  providing  for 
treatment  after  sizty  days,  claimant  had  the  four  fingers  ampu- 
tated, giving  the  hand  a  much  better  appearance,  and  it  may  be 
that,  after  it  has  completely  healed,  surgically,  the  hand  may  be 
of  some  use,  but  from  personal  examination  of  the  hand  I  have 
no  doubt  that  by  far  the  greater  part  of  its  use  is  gone. 

Since  the  decision  of  the  cases  referred  to  in  the  employer's 
brief  the  statute  has  been  amended  to  allow  for  the  proportionate 
loss  of  the  use  of  the  hand.  Claimant  is  not,  therefore,  limited 
to  compensation  for  the  loss  of  the  fingers.  It  is  too  early  to 
determine  what  part  of  the  use  of  the  hand  is  lost.  That  question, 
as  well  as  a  possible  readjustment  of  the  rate  can  be  determined 
later  under  the  Commission's  continuing  jurisdiction,  provided 
for  in  section  74  of  the  law.  It  is  su£Scient  for  the  present  to 
award  compensation  to  date  on  the  basis  of  a  weekly  wage  of 
thirty-one  dollars  and  fifteen  cents. 

I  have  no  doubt  that  the  company  which  carried  Mr.  Lederer's 
insurance  in  Pennsylvania  will  pay  and,  indeed,  can  be  compelled 
to  pay  that  part  of  the  award  which  the  Pennsylvania  law  would 
call  for.  I  advise  an  award  to  date,  the  employer  being  credited 
with  $150  already  paid,  and  that  the  case  be  continued. 

On  the  11th  day  of  March,  1919,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Mitchell  and  Perkins,  Commissioners,  concur;  Sayer, 
Commissioner,  dissents. 
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In  the  Matter  of  the  Claim  of  Sadie  Kakl,  WidoW|  for  Compen- 
sation under  the  Workmen's  Compensation  Law  on  Behalf  of 
Herself  and  Three  Minor  Children,  for  the  Death  of  Ai^fsbd 
Oeoboe  Kahl^  against  Depabtmsnt  of  Wateb  Supply, 
Employer 

Death  Case  No.  11518-A 

(Decided  March  18,  1919) 

A  policeman  is  an  employee  of  a  city  and  is  covered  by  the  Workmen's  Com- 
pensation Law. 

A  claim  for  compensation  is  made  in  behalf  of  the  widow  and  children 
of  a  patrolman  in  the  Department  of  Water  Supply  of  New  York 
city  detailed  on  duty  on  the  Catskill  aqueduct  who  died  from  the 
result  of  an  accident  in  the  performance  of  his  duty.  Held,  that 
deceased  was  an  employee  of  the  city  within  the  meaning  of  the 
CixnpeniBation  Law  and  that  claimant  was  entitled  to  an  award. 

The  claimant  is  the  widow  of  Alfred  George  Kahl,  who  died 
on  November  17,  1918,  as  the  result  of  an  accident  on  Novem- 
ber 8,  1918,  and  makes  claim  for  compensation  on  behalf  of 
herself  and  three  minor  children.  The  deceased  was  a  patrolman 
in  the  employ  of  the  city  of  New  York  (department  of  water 
supply)  and  was  detailed  for  work  as  a  patrolman  on  a  portion 
of  the  new  Catskill  aqueduct.  The  testimony  is  that  sometimes 
he  rode  a  horse,  that  is,  was  a  mounted  policeman,  and  sometimes, 
as  on  the  day  of  his  accident,  he  made  use  of  a  motorcycle.  The 
employer's  first  report  of  injury  states  that  the  machine  or  appli- 
ance made  use  of  by  the  deceased  was  an  Indian  motorcycle 
86-H  168  driven  by  a  gasolene  engine,  and  in  answer  to  the  ques- 
tion :  "  Describe  in  full  how  the  accident  occurred  ?  '*  it  answered : 
"  While  going  around  a  bend  on  the  State  road  machine  ran  into 
a  fence."  The  same  report  says  that  the  deceased  suffered  a 
broken  foot.  He  was  removed  to  the  Benedictine  Sanitarium  at 
Kingston,  N.  Y.,  and  died  nine  days  afterward. 

There  seems  to  be  no  question  but  that  his  death  was  the  result 
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of  the  accident  The  only  question  submitted  by  the  employer 
is  whether  or  not  the  deceased  was  an  employee  within  the  mean- 
ing of  the  Oompensation  Law. 

An  award  has  been  made  which  the  employer  asks  to  have 
reviewed. 

Claimant  in  person* 

I.  F.  Cohen,  for  department  of  water  supply. 

Lyon,  Commissioner. —  Group  43  of  section  2  of  the  Compen- 
sation Law  brings  under  the  act  ^Any  employment  enumerated 
in  the  foregoing  groups  and  carried  on  by  the  state  or  a  municipal 
corporation  or  other  subdivision  thereof,  notwithstanding  the 
definition  of  the  term  *  employment  ^  in  subdivision  5  of  section  3 
of  this  chapter.''  Group  41  brings  under  the  operation  of  the 
law  '^The  operation,  otherwise  than  on  tracks,  on  streets,  high- 
ways, or  elsewhere  of  cars,  trucks,  wagons  or  other  vehicles  and 
rollers  and  engines,  propelled  by  steam,  gas,  gasoline,  electric, 
mechanical  or  other  power  or  drawn  by  horses  or  mules." 

The  deceased  was  in  the  actual  operation  of  one  of  these  vehicles 
enumerated  in  section  41  at  the  time  of  his  accident.  Under  the 
repeated  rulings  of  the  Commission  and  under  the  decisions  of 
the  courts  many  times  made,  the  accident,  therefore,  comes 
within  the  Compensation  Law,  notwithstanding  the  fact  that  the 
deceased's  usual  occupation  may  not  have  called  him  to  use  such 
a  vehicle.  This,  I  understand,  the  representative  of  the  city  con- 
cedes, but  he  insists  very  strenuously  that  a  patrolman,  no  matter 
what  he  is  doing,  is  not  an  employee  of  the  city  within  the  mean- 
ing of  the  Compensation  Law,  and  he  has  cited  many  eases  in 
support  of  this  contention.  I  have  examined  these  cases  and 
without  going  into  them  in  detail  it  is  sufficient  to  say  that,  in 
my  opinion,  they  do  not  bear  at  all  upon  the  question  of  the 
deceased's  being  an  employee  of  the  city  within  the  meaning  of 
the  Compensation  Law.  They  have  to  do  generally  either  with  an 
attempt  to  charge  the  city  with  the  negligence  of  a  policeman  as 

the  city's  agent  or  with  the  attempt  of  a  policeman  to  be  rein- 
6CATS  Dm.  Rift.— Vol..  10       33 
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stated  after  removal,  or  to  collect  his  salary  while  laid  off.  In 
such  cases  an  entirely  different  principle  is  involved  from  that 
which  imderlies  the  compensation  law.  We  have  been  told 
repeatedly  by  the  courts  that  the  doctrine  of  respondeat  superior 
does  not  control  in  our  cases,  nor  do  the  principles  underlying 
the  appointment  and  dismissal  of  municipal  employees,  in  my 
opinion. 

A  policeman  certainly  performs  services  for  the  city  and  receives 
payment  at  stated  intervals  for  these  services,  and  I  have  no 
doubt  whatever  that  within  the  meaning  of  the  compensation  law, 
the  deceased  in  this  case  was  an  employee  of  the  city  of  New  . 
York.  I,  therefore,  advise  that  the  award  already  made  be 
affirmed. 

On  the  18th  day  of  March,  1919,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch,  Sayer,  Perkins  and  Mitchell,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Barbara  Piwco,  Mother,  for 
Compensation  under  the  Workmen's  Compensation  Law,  on 
Account  of  the  Death  of  Angelo  Ballei.la,  ascainst  St. 
Lawrence  Pyrites  Company,  Employer;  State  Insurance 
Fund,  Insurance  Carrier 

Death  Case  No.  203 


(Decided  April  9,  1919) 

Power  of  Italian  consul  to  sign  and  present  daim  on  behalf  of  a  resident  of 
Italy  —  sufficiency  of  proof  of  dependency  under  conditions  ezistins 
during  the  World  War. 

The  royal  Italian  consul-general  of  New  York  city  and  the  local  con- 
sular agent  for  Italy  filed  a  claim  on  behalf  of  claimant,  a  resident  of 
Italy,  the  mother  and  sole  dependent  of  deceased,  who  was  killed  in  the 
regular  course  of  his  employment.    Neither  of  the  claims  waa  signed  by 
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the  mother.  An  award  waa  made  and  the  employer  appeals  on  the 
ground  that  the  Commission  is  entirely  without  jurisdiction  because 
the  Italian  consul  had  no  power  to  make  the  claim  on  behalf  of  the 
mother  of  deceased,  and  that  the  record  does  not  disclose  sufficient 
proof  of  dependency.  Consular  Law  and  treaties  reviewed  and  held 
that,  although  the  Commission  may  not  have  the  power  to  make  pay- 
ment to  the  Italian  consul  without  authority  from  claimant,  the  claim 
was  properly  filed  in  time  to  prevent  the  running  of  the  Statute  of 
Limitations,  and  that  the  case  is  sufficiently  before  the  Commission 
to  warrant  it  in  affirming  the  award.  Held,  further,  that,  while  the 
proofs  of  dependency  are  informal  and  do  not  conform  to  the  rules  of 
evidence,  considering,  hpwever,  the  conditions  existing  at  the  time  by 
reason  of  the  World  War,  they  are  as  good  as  could  be  expected  and 
aolBcient  to  sustain  the  award. 

This  claim  for  compenfiation  arose  out  of  the  death  of  Angelo 
Bellella  on  July  24,  1917,  while  in  the  employ  of  the  St.  Law- 
rence Pyrites  Company.  The  deceased  suflfered  an  accident  while 
in  the  regular  course  of  his  employment  and  died  on  the  same  day. 
He  was  unmarried  and  left  no  dependents  except  Barbara  Pinco, 
his  mother,  a  resident  of  Italy.  In  September,  1917,  a  claim 
for  compensation  was  filed  with  this  Commision  on  one  of  its 
regular  blanks.  This  claim  was  signed  "  G.  V.  Baccelli,  Con- 
sular Agent  for  Italy,  119  Madison  Avenue,  Albany,  N.  Y.,  in 
behalf  of  Barbara  Pinco."  The  clause  of  the  claim  which  was 
intended  to  be  filled  in  by  the  claimant  herself  was,  as  follows, 
the  blanks  being  thus  left  in  the  form  of  claim  itself:     "I  was 

of  the  deceased and  I  was  dependent,  upon  the 

deceased  for  support  at  the  time  of  death."  This  statement  was 
filled  in  in  the  following  form:  "Claim  is  made  in  behalf  of 
mother  of  the  deceased  Angelo  Bellella  as  she  was  dependent 
upon  the  deceased  for  support  at  the  time  of  death."  There  are 
other  places  in  the  same  claim  for  compensation  where  the  first 
personal  pronoun  is  not  stricken  out  and  the  blanks  are  left 
anfiUed.  At  the  end  of  the  claim  is  the  following :  "  The  mother 
is  Barbara  Pinco,  widow,  with  six  children  residing  at  Monte- 
fiascone,  Province  of  Rome,  Italy.  The  mother  resides  at  present 
at  Montefiascone."  In  March  19,  1919,  there  seems  to  have  been 
filed  another  claim  for  compensation  on  behalT  of  the  mother, 
signed  not  by  the  mother  herself,  either  personally  or  by  agent, 
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but  by  the  Royal  Italian  Consul  General  of  New  York  city. 
December  2,  1918,  an  award  was  made  to  Barbara  Bdlella 
(Pinco)  for  25  per  cent  of  the  weekly  wage  of  the  deceased, 
amounting  to  $3.97  per  week  during  dependency,  payable  $281.66 
at  once  for  the  period  from  July  24,  1917,  to  December  3, 
1918,  and  thereafter  $7.93  in  bi-weekly  installments.  An  appeal 
from  said  award  has  been  taken  by  the  employer  insured  in  the 
State  Fund,  in  pursuance  of  section  23  of  the  Compensation 
Law,  and  the  matter  has  been  placed  upon  the  Commission's 
calendar  for  review  before  having  the  appeal  prosecuted.  The 
claim  of  the  employer  is  that  the  Commission  is  entirely  without 
jurisdiction  because  the  Italian  Consul  has  no  authority  virtute 
officii  to  make  the  claim  on  behalf  of  the  mother,  and  also  that 
there  is  no  sufficient  proof  of  dependency  in  the  record.  These 
are  the  two  mainly  contested  points  to  be  considered. 

Daly,  Hoyt  &  Mason,  for  claimant  through  the  Royal  Italian 
Consul. 

Lewis  &  Kelsey,  for  employer. 

Lyoit,  Commissioner. —  Before  taking  up  the  two  serious 
points  in  the  case,  it  may  be  well  to  dispose  of  a  minor  conten- 
tion made  by  the  employer  growing  out  of  a  somewhat  careless 
method  of  filling  in  the  claim  for  compensation.  It  is  true  that 
the  claim  for  compensation  begins:  "I  hereby  make  claim  for 
compensation  "  and  is  signed  by  the  Consular  Agent  in  one  case 
and  by  the  Royal  Italian  Consul  in  the  other.  It  would  probably 
have  been  much  wiser  if  the  claim  had  been  signed  "Barbara 
Pinco  by  the  Royal  Italian  Consul,"  but  this  I  think  is  purely 
a  clerical  error,  for  the  claim  distinctly  shows  that  it  is  made 
on  behalf  of  Barbara  Pinco,  and  I  do  not  think  this  Commission 
would  be  warranted  in  taking  seriously  the  claim  of  the  employer 
that  the  real  claimant  here  is  the  Consul.  Unless  the  employer 
is  correct  in  his  contention  that  the  Consul  has  no  authority  to 
appear  for  Barbara  Pinco  I  think  it  is  too  clear  for  argument 
that  the  real  claimant  here  is  Barbara  Pinco  and  that  we  must 


PiNCo  V.  St.  Lawbbngs  Pyrites  Co.  617 

State  Industrial  ConmuBsion  [Vol.  19] 

treat  the  claim  for  compensation  as  made  by  her  through  the 
Consul  of  her  country.  I  think  it  also  must  be  considered  that 
the  real  purpose  of  raising  the  question  here  of  the  Italian 
Consul's  right  to  represent  the  mother,  is  to  cause  the  whole 
claim  to  be  barred  by  the  statute  of  limitations  if  that  contention 
prevails.  Section  28  of  the  Compensation  Law  bars  the  right  to 
compensation  absolutely  unless  the  claim  for  compensation  is 
filled  with  the  Commission  within  one  year  after  the  claim  arose. 
It  was  a  good  deal  more  than  a  year  after  the  death  of  Angelo 
Bellella  before  this  point  was  injected  into  the  case,  and  the 
consequence  is  that  if  the  employer  succeeds  in  impeaching  the 
authority  of  the  Italian  Consul  to  appear  for  the  claimant,  the 
claim  is  entirely  wiped  out.  I  am  free  to  say  that  I  do  not 
look  with  great  favor  upon  the  accomplishment  of  that  end. 

Turning  now  to  the  question  upon  which  both  sides  have  filed 
very  voluminous  briefs  and  cited  a  vast  number  of  authorities, 
I  am  disposed  to  think  that  for  the  purposes  of  the  Commission, 
we  might  almost  confirm  the  award  made,  so  far  as  the  Consul's 
authority  is  concerned,  on  the  theory,  that  the  Commission's 
general  practice  heretofore  in  claims  made  by  Consuls  for  thoir 
Nationals  which  has  been  acquiesced  in  by  the  courts  in  numerous 
decisions,  would  be  sufficient,  but  the  matter  has  been  treat(*d 
so  carefully  and  with  the  citation  of  such  numerous  decisions, 
by  Counsel  in  the  case,  that  perhaps  a  statement  of  our  views 
will  not  be  amiss. 

Articles  23  and  25  of  the  Consular  Law  of  the  Kingdom  of 
Italy  promulgated  August  15,  1858,  and  still  in  force,  relative 
to  the  powers  and  duties  of  Consuls,  are  as  follows : 

"  They  assist  and  protect  their  Nationals  taking  care  of  their 
interests  especially  if  their  Nationals  are  absent  and  exercise 
for  them  the  administrative  acts  permitted  by  the  law  and  local 
usage.'' 

"  Article  25. —  Consuls  perform  according  to  usage  of  diplo- 
matic conventions  all  conservatory  acts  in  case  of  death  of  an 
Italian  or  in  case  of  naufrage  of  an  Italian  ship  in  their  Con- 
solar  districts.'' 
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This  excerpt,  as  I  understand  it,  is  little  more  than  putting 
into  codified  form  the  Consular  Law  sanctioned  by  immemorial 
custom,  and  in  many  cases  imbodied  in  treaties.  The  Consular 
Convention  between  the  United  States  and  the  Kingdom  of 
Italy,  promulgated  in  1878,  gives  to  Consuls,  Vice-Consuls  and 
Consular  Agents,  the  right  ^'to  defend  the  rights  and  interests 
of  their  Nationals/'  The  treaty  between  the  United  States  and 
Italy  also  is  said  to  contain  what  is  known  as  the  most  favored 
nation  clause,  which  means,  as  I  understand  it,  that  the  clauses 
of  any  treaty  between  the  United  States  and  other  countries 
favorable  to  the  Nationals  of  Italy  is  considered  to  be  incorpo- 
rated into  the  treaty  between  the  United  States  and  Italy  as 
thoroughly  as  though  it  were  written  in  in  hcBc  verba.  It  would 
be  surprising  indeed,  if,  in  the  case  of  a  world  war,  such  as  we 
have  been  passing  through,  the  treaties  between  different  nations 
did  not  provide  in  some  way  that  Consuls  as  general  representatives 
of  their  nations  could  intervene  in  controversies,  or  take  steps 
to  prevent  the  extinction  of  claims  by  the  running  of  statutes 
of  limitations.  This  is  of  course  assuming  that  the  Consul  in 
the  present  case  was  acting  not  on  his  own  behalf,  but  on  behalf 
of  Barbara  Pinco.  The  only  objection  which  I  find  to  this 
award  in  the  voluminous  brief  of  the  attorney  for  the  employer, 
which  seems  to  me  to  merit  special  consideration,  grows  out  of 
the  decision  quoted  at  length  by  the  Consul  for  the  employer, 
in  the  case  of  Hamilton  v.  Erie  Railroad  Company,  219  N.  Y. 
343.  In  that  case,  it  seems  that  the  Russian  Consul-General 
on  behalf  of  the  next  of  kin  of  a  Russian  decedent,  had  insti- 
tuted a  proceeding  for  the  recovery  of  damages  for  the  negligent 
killing  of  the  deceased.  The  claim  was  settled  for  $400  by  the 
Russian  Consul-General  and  a  general  release  given.  Subse- 
quently, an  action  was  b^an  by  the  representative  of  the  next  of 
kin  against  the  Erie  Railroad  Company,  through  whose  negli- 
gence it  was  claimed  the  deceased  had  lost  his  life  and  the  set- 
tlement made  by  the  Russian  Consul-General  and  release  given 
in  conjunction  therewith,  was  pleaded  as  a  bar  to  the  action. 
Collin,  J.,  writing  for  the  Court  of  Appeals,  in  holding  that  the 
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Bettlement  made'by  the  Bussian  Consul  was  not  a  bar,  was  com- 
pelled  to  admit  that  his  decision  was  contrary  to  the  decision 
of  the  United  States  Supreme  Court  in  the  matter  of  Bello 
Cornines,  6  Wheat.  152.  The  real  point  of  Judge  Collin^s  deci- 
sion was,  as  it  seems  to  me,  that  while  Consuls  might  act  on 
behalf  of  the  estate  of  decedents  they  could  not  act  for  living 
Nationals  in  such  wise  as  to  conclude  them  by  converting  prop- 
erty into  a  different  form.  It  does  not  seem  to  me  that  that  is 
exactly  the  situation  here.  What  the  Kussian  Consul  attempted 
to  do  in  the  Hamilton  case  was  not  so  much  to  assist  his  Nationals 
in  collecting  money  which  was  due  them  or  to  convert  a  chose 
in  (u^tion  into  cash,  but  he  assumed  to  fix  the  amoxmt  of  the 
damage  which  the  next  of  kin  should  receive.  What  he  attempted 
to  do  was  to  adjust  the  damages  at  $400.  Had  he  simply  asserted 
the  right  of  the  next  of  kin  to  damages  and  left  the  aitiount 
aitirely  unliquidated,  I  cannot  believe  that  Judge  Collin  would 
have  differed  with  the  United  States  Supreme  Court  to  the  extent 
of  holding  his  act  illegal.  It  was  the  attempt  apparently  to  fix 
the  damages  at  the  comparatively  small  sum  of  $400,  and  bar 
a  much  larger  claim,  which  actuated  the  court  in  holding  that 
the  settlement  of  the  Russian  Consul  could  not  be  held  to  be 
binding  upon  the  next  of  kin,  because  it  is  of  course  well  known 
that  an  adjudication  of  a  claim  for  damages  when  once  made,  if 
unreversed  on  appeal,  is  fixed  and  final.  In  the  case  of  the 
Workmen's  Compensation  Law,  however,  not  only  are  we  advised 
by  the  courts  that  the  strict  rules  of  the  common  law  do  not 
always  control,  but  the  Comlnission  in  making  the  award  in  this 
very  case  has  not  attempted  to  fix  the  limit  of  Mrs.  Pinco's  com- 
pensation, which  might  be  detrimental  to  her.  It  has  only  fixed 
her  right  to  compensation  which  cannot  be  held  to  be  detrimental 
to  her  and  has  left  the  amount  of  her  compensation  to  be  deter- 
mined as  the  facts  may  be  in  the  future.  Even  if  the  amount  of 
compensation  up  to  the  present  date  should  be  held  to  be  insuffi- 
cient the  Commission  is  given,  by  express  terms  of  the  law,  oon- 
tinuing  jurisdiction  to  remedy  any  defect  in  that  respect,  for 
section  74  of  the  Law  is,  as  follows : 

"  Section  74. —  The  power  and  jurisdiction  of  the  Commission 
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over  each  case  shall  be  continuing,  and  it  may,  from  time  to  time, 
make  such  modification  or  change  with  respect  to  former  find- 
inga>or  orders  relating  thereto,  as  in  its  opinion  may  be  just." 

It  is  quite  possible  that  the  Commission  may  not  have  the 
authority  without  some  direct  authorization  from  Mrs.  Pinco 
to  pay  over  the  moneys  in  this  case  to  the  Italian  Consul.  I 
think  it  is  quite  certain  that  she  has  the  right  to  affirm  any  act 
of  the  Italian  Consul  made  on  her  behalf  and  it  is  quite  probable 
that  she  might  disaffirm  it  if  she  sees  fit,  even  after  the  award 
is  made,  in  which  event,  under  section  74  of  the  Law,  the  Com- 
mission would  certainly  have  the  power  to  rectify  any  error  that 
had  been  made  to  her  detriment  I  had  always  supposed  that 
the  terms  of  the  Compensation  Law  were  broad  ^leugh  to  allow 
anybody  to  a  claim  filed  for  and  on  behalf  of  any  other  person. 
There  is  certainly  nothing  in  the  law  which  makes  it  neoessaiy 
for  the  claimant  to  file  the  claim  personally.  It  may  be  done 
by  any  attorney  in  fact  and  I  should  be  surprised  indeed  if 
Consuls  of  foreign  nations  were  not  sufficiently  authorised  as 
attorneys  for  their  Nationals  to  file  a  claim  of  compensation  on 
their  behalf.  There  is  sufficient  in  the  record  from  which  we 
may  infer  that  Barbara  Pinco  knows  of  the  action  of  the  Italian 
Consul  on  her  behalf  and  sanctions  it  There  is  a  statement 
which  is  said  to  be  the  usual  method  of  taking  the  affidavits  of 
persons  in  Italy  from  the  acting  mayor  of  the  town  of  Monte- 
fiascone,  in  which  he  states  that  several  persons,  among  whom 
was  Barbara  Pinco  (marriage  name  Bellella)  appeared  before 
him  and  declared  that  the  deceased,  Angelo  Belldla  was  the 
oldest  son  and  head  of  the  family  and  remitted  mon^  to  the 
family,  the  yearly  amounts  being  unknown,  and  that  the  family 
did  not  depend  exclusively  upon  such  remittances  but  that  he 
contributed  substantially.  From  this  I  think  there  can  be  no 
doubt  that  Barbara  Pinco  is  informed  of  what  is  being  done  on 
her  behalf  and  at  least  acquiesces  in  it  But  even  if  the  Consul 
in  this  case  has  been  over-officious  in  protecting  the  rights  of 
Mrs.  Pinco,  I  do  not  see  why  that  defect  could  not  well  be  cured 
in  pursuance  of  the  decision  in  the  case  of  Robson  v.  Huntress, 
2  WalL  69,  cited  by  the  attorney  for  the  employer,  where  the 
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court  said:  ''He  cannot  intervene  for  his  sovereign  when  such 
sovereign  has  a  minister  or  ambassador  resident  in  the  country. 
Regularly  he  should  state  for  whom  he  intervenes,  more  fully 
than  is  set  forth  in  this  bill.  But  this  defect  may  be  remedied 
as  suggested,  and  carried  out  in  the  final  decree/* 

If  Mrs.  Pinco  has  not  up  to  the  present  time  sufficiently  author- 
ized the  Italian  Consul  to  appear  for  her,  she  certainly  can  do 
so  before  payment  is  made  and  before  there  is  any  final  adjust- 
ment of  her  case.  I  entertain  no  doubt  whatever  that  the  claim 
was  properly  filed  in  time  to  prevent  the  running  of  the  statute 
of  limitations  and  that  the  case  is  sufficiently  before  us  to  warrant 
us  in  affirming  this  award,  but  probably  before  payment  is  made 
by  the  State  Fund  there  should  be  presented  to  us  some  proper 
proof  that  Barbara  Pinco  desires  to  avail  herself  of  what  has 
been  done  on  her  behalf  and  she  should  also  make  some  direction 
as  to  the  method  by  which  she  wishes  payment  to  be  made  to  her. 

The  second  point,  namely,  that  there  is  no  sufficient  proof  of 
dependency  of  Barbara  Pinco  upon  the  deceased  at  the  time  of 
his  death  is  not  without  its  difficulties.  There  has  been  no  evi- 
dence taken  by  deposition  to  show  the  dependency  of  Barbara 
Pinco  on  the  deceased,  but  there  is  evidence  in  the  form  which 
we  are  told  is  customary  for  taking  evidence  in  the  Kingdom  of 
Italy  in  the  way  of  certificates  by  officials.  For  instance,  on 
January  23,  1918,  the  mayor  of  the  town  of  Montefiascone  cer- 
tified the  family  record  as  follows :  That  the  family  of  Barbara 
Pinco  consists  of  the  following: 


No. 

RdatkuMhip 

Nabw  and  •unutme 

Date  of  birth 

Date  of 
death 

1 

H«m1 

Barbarm  Plneo  (mother) 

Bellella  Saato. 

19-  3-1863 
1-  4-1892 

12-  ^1893 
5-20- 1U04 
5-25-1887 
2-20-1896 
5-15-1901 

2 

Son 

In  America 

3 

Sott 

Bd  ella  Naaiareno 

In  army 

4 

HoQ 

BeUdla  Salvaotore 

5 

Dmaght«r 

Dmughtor 

Daughter 

Bd  flila  Anna  Maria^ ......... 

A 

Bdldla  Vittoria. 

7 

BftlMla  Rmia 

He  then  continued: 

"  The  above  family  is  poor  and  that  it  depended  largely  for 
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its  support  on  the  labors  of  Angelo  Bellella  (son  and  brother 
respectively)." 

A.  Pezzato  makes  affidavit  as  follows : 

"  Angelo  Pezzato  being  duly  sworn  says :  I  am  a  brother-in- 
law  of  Angelo  Bellella  late  of  Dekalb,  deceased,  and  know  that 
he  has  been  within  this  country  about  seven  years ;  I  have  worked 
near  him  for  the  last  two  years  or  more ;  I  know  that  for  more 
than  a  year  prior  to  his  death  he  had  contributed  to  the  support 
of  Barbara  Finco,  his  mother,  and  had  during  said  period  fre- 
quently sent  her  money;  he  has  many  times  showed  me  receipts 
for  the  same,  which  was  sent  sometimes  by  express,  sometimes 
through  the  post-office  and  sometimes  through  an  Italian  Bank 
I  know  that  during  the  year  prior  to  his  death  the  deceased  had 
frequently  sent  money  to  his  said  mother  for  her  support  He 
was  earning  $2.75  per  day." 

Under  date  of  August  5,  1918,  the  clerk  of  Montefiascone 
made  the  following  statement : 

'^  On  August  5th,  1918,  in  Montefiascone,  before  me  Counsellor 
Luigi  Laccani,  a  Prefect  of  said  Town,  came  personally  in 
behalf  of  the  'widow  Pinco  Barbara-Bellella  of  late  Givoanni, 
54  years  old,  peasant,  of  said  town.  [Here  follow  four  names.] 
It  is  our  knowledge  that  Pinco  Barbara,  widow  of  Bellella  Fran- 
cesco of  Montefiascone,  used  to  receive  sums  of  monqr  from 
America  through  the  "  Banco  de  Napoli "  and  "  Express  Com- 
pany," and  also  through  "Banca  Tocci  of  New  York,"  from 
Bellella  Angelo,  from  the  hands  of  Pezzato  Angelo,  brother-in- 
law  of  the  deceased,  residing  in  America,  and  living  with  the 
said  deceased  Bellella  Angelo." 

Supplementing  this  statement  that  Angelo  sent  money  through 
A.  Pezzato,  there  is  found  in  the  record  a  receipt  to  A.  Pezzato 
for  2,770  lires  telegraphed  Barbara  Bellella,  amounting  to  $379, 
by  Banca  Tocci.  It  is  true  that  these  proofs  are  quite  informal 
and  do  not  conform  to  the  rules  of  evidence,  especially  in  this 
country,  but  we  are  commanded  by  the  statute  not  to  be  bound 
by  the  strict  rules  of  evidence  and  I  think  under  the  conditions 
existing  between  Europe   and    America    at  the  time   of  this 
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decedent's  death,  these  proofs  are  perhaps  as  good  as  could  be 
expected,  and  unless  -proofs  of  dependency  of  this  kind  are 
accepted  to  cover  the  period  of  the  European  war,  it  is  doubtful 
whether  any  alien  dependents  would  be  able  to  secure  compen^a^ 
tion  from  this  country.  They  are  certainly  as  full  and  con- 
vincing as  we  accept  in  other  cases  and  I  think  they  will  serve, 
at  all  events  until  the  court  has  instructed  us  that  they  will 
not  do.  I  am  well  aware  that  the  Appellate  Division  recently 
reversed  one  of  these  cases  for  failure  of  competent  proof  of 
dependency,  but  I  think  this  case  is  much  stronger.  I  advise 
that  the  award  already  made  be  confirmed. 

On  the  9th  day  of  April,  1919,  the  Commission  acted  on  the 
forgoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch  and  Perkins,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Sanford  O'Dell,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against 
Charles  E.  Bowman,  Employer;  Travelers'  Insurance 
Company,  Insurance  Carrier 

Case  No.  11500-A 

(Decided  April  9,  1919) 

An  emplojrce  of  a  general  contractor  it  covered  by  the  Compensation  Law, 
although  at  the  time  of  the  injury  he  was  engaged  in  farm  work  ind 
dental  to  the  contracting  business. 

Claimant  was  employed  by  a  general  contractor  whose  insurance 
covered  general  building  operations.  The  employer  was  not  a  farmer, 
but  owned  a  farm  which  he  had  bought  upon  speculation,  and  at  the 
time  of  the  accident  was  rebuilding  the  buildings  and  renovatiug  the 
place  in  order  to  sell  it  at  a  profit.  Claimant  had  been  assisting  car- 
penters and  masons  in  repairing  farm  buildings,  and  upon  completion 
of  this  work  was  directed  to  prune  apple  trees,  but  before  doing  so  to, 
pick  the  apples.  While  picking  the  apples  the  accident  occurred,- 
resulting  in  his  injuries,  and  for  which  compensation  has  been  awarded.' 
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Held,  that  claimant  was  in  the  service  of  an  employer  whose  principal 
business  was  that  of  carrying  on  and  conducting  a  hazardous  employ- 
ment; that  the  injuries  were  received  while  he  was  employed  in  work 
incidental  to  the  contracting  business  and  that  the  award  should  be 
confirmed. 

The  employer  in  this  case  is  a  general  contractor  living  at 
Washingtonville,  N.  Y.  The  evidence  does  not  disclose  very 
clearly  just  what  Mr.  Bowman's  operations  as  a  general  con- 
tractor are,  but  the  following  from  the  policy  of  insurance  which 
he  took  out,  gives  some  idea  of  the  general  scope  of  the  work 
which  he  does. 


ClAMXH  CATION 


Contraotora^  —  building  private  residenoee.  flats  or  apart- 
menta,  with  or  without  stores,  one  story  stores  and  stores 
with  offices  above,  private  stables  and  private  parages,  and 
btiildings  not  mercantile  or  factory,  all  not  exceedinR  three 
stories  and  basement  in  height  (no  blasting),  excluding  the 
erection  of  churches,  theaters,  railroad  stations,  round- 
houses, courthouses,  city  lialls  and  capitol  buildings: 

Masonry  or  concrete  work 

Carpentry  work,  induding  interior  trim  and  cabinet  work .... 

Cellar  excavatinJE 

Jobbing  work,  excluding  iron  and  steel  erection  and  the  demo- 
lition or  salvaging  of  Duildings  (not  available  for  division  of 
pasrroU) 

Carpentry  —  shop  only 

Painting  and  decorating  award  from  shop  (botii  interior  and 
exterior  work),  excluding  painting  steel  structures  and 
bridges 

Grading  land  —  no  canal  or  cellar  excavation,  excluding  rail- 
road construction  and  road  or  street  making,  no  quarrying 
or  blasting,  including  drivers  and  helpers 


Payroll 


$200  00 

4.000  00 

200  00 


If  any 
600  00 


1.100  00 
If  any 


Rate 


S3  65 
3  06 
8  65 


5  53 
4  00 


7  62 


8  18 


Premium 


S7  80 

122  40 

7  30 


20  00 


83  & 


$240  82 


In  addition  to  his  general  work  as  contractor,  the  employee 
testified  that  he  had  purchased  in  May  or  June,  1918,  an  old  farm 
of  about  120  or  128  acres  at  Washingtonville  which  had  been 
practically  abandoned  ten  or  fifteen  years,  and  was  tearing  down 
old  buildings,  putting  up  new  ones,  grading  the  property  and 
generally  putting  it  into  first-class  shape  in  order  to  sell  at  a 
profit.  The  claimant  had  been  working  for  Mr.  Bowman  on  this 
old  abandoned  farm  for  the  purpose  of  renovating  it  and  the 
buildings,  for  most  of  the  time  sin(^  its  purchase  in  May  or 
June.     He  had  been  doing  the  work  of  assisting  carpenters^ 
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masons  and  other  men  in  repairing  buildings  down  to  October  4, 
1918.  On  the  5th  of  October,  1918,  he  reported  to  his  employer 
that  he  had  finished  such  work  in  the  way  of  repairing  buildings, 
as  had  been  given  him,  and  his  employer  thereupon  directed  him 
to  prune  some  apple  trees.  These  trees  had  on  them  a  few  apples 
and  the  employer  directed  him  before  attempting  to  prune  the 
trees,  to  pick  these  apples.  While  in  the  course  of  picking  the 
apples,  the  ladder  upon  which  he  was  standing,  slipped  and  the 
claimant  was  precipitated  to  the  ground  suffering  the  injuries 
for  which  compensation  is  asked.  The  claim  for  compensation 
was  at  first  denied,  on  the  ground  that  the  injured  employee  was 
a  farm  laborer  when  this  accident  happened,  but  the  case  was 
put  on  for  review  before  another  Deputy,  who  took  considerable 
testimony  and  an  award  has  been  made  and  the  case  continued. 
It  now  comes  on  for  review  to  determine  whether  the  case 
is  compensatible  or  not. 

A.  D.  Cornell,  for  claimant. 

L.  J.  Quinn,  and  E.  A.  Willoughby,  for  insurance  carrier. 

Lyoit,  Commissioner. —  It  appears  in  the  record  without  con- 
tradiction that  the  insurance  carrier  included  the  claimant's 
wages  in  the  payroll  of  the  employer  for  the  purpose  of  fixing 
the  premium  to  be  paid  upon  the  policy  of  insurance  issued 
to  Mr.  Bowman.  I  think  attention  ought  to  be  called  to  the  fact 
that  a  little  care  on  the  part  of  the  employer  in  taking  out  his 
policy  would  have  obviated  all  the  questions  in  this  case.  Under 
group  45  of  section  2  of  the  Compensation  Law,  the  employer 
taking  out  a  policy  of  insurance  has,  by  way  of  election,  an 
opportunity  to  cover  every  employee  in  his  business  no  matter 
whether  they  are  under  the  Compensation  Law  or  not,  and  it  is 
utterly  useless  for  an  employer,  situated  like  Mr.  Bowman,  to 
pay  for  compensation  insurance  without  having  at  the  same  time 
manifested  his  election  to  bring  all  his  employees  under  the 
policy,  so  that  he  could  make  sure  that  his  employees  would 
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receive  the  compensation  which  the  employer  paid  for.  How- 
ever, not  having  done  so,  the  employee  must  suffer  unless  we  can 
find  that  he  is  covered  by  the  policy  in  the  form  in  which  it  is 
written. 

My  first  impression  of  this  case  was  altogether  against  an 
award,  on  the  ground  that  the  injured  employee  was  at  the  time 
of  his  accident  engaged  in  farm  labor  and  was  therefore  not 
covered  by  the  Compensation  Law.  The  deputy  who  heard  the 
case,  however,  and  the  representative  of  the  claimant,  were  of 
the  opinion  that  it  could  be  brought  under  group  13  of  section  2. 
The  deputy  thought  that  the  claimant  could  be  held  to  be  engaged 
in  "  landscape  gardening."  This,  I  think,  cannot  be  maintained. 
Clearly,  the  employer  was  not  engaged  in  landscape  gardening, 
but  in  repairing  the  buildings  and  putting  this  old  abandoned 
farm  into  shape  for  the  market.  It  was  suggested  too,  that  the 
claimant  could  be  held  to  have  been  engaged  in  planting,  moving 
and  care  of  trees  and  tree  surgery,  but  I  think  this  would  be  a 
strained  construction  of  those  terms  under  group  13.  In  my 
opinion,  the  terms  there  used  were  intended  to  be  applied  to  the 
care  of  trees  either  in  a  nursery,  for  sale,  or  trees  used  for 
ornamental  and  shade  purposes  on  private  properties.  Clearly, 
the  claimant  was  not  engaged  in  that  sort  of  work  when  he  was 
hurt,  and  I  do  not  think  that  the  case  can  be  brought  specifically 
under  group  13. 

However,  on  careful  study  of  the  whole  case  and  of  the  cases 
decided  by  the  Commission  and  by  the  courts,  I  am  of  the  opinion 
that  the  award  already  made  should  stand.  Subdivision  4  of 
section  3  of  the  law  defines  an  employee  as  "A  person  engaged 
in  one  of  the  occupations  enumerated  in  section  two  or  who  is  in 
the  sennce  of  an  employer  whose  principal  business  is  thai  of 
carrying  on  or  conducting  a  hazardous  employment  upon  the 
premises  or  at  the  plant,  or  in  the  course  of  his  employment  away 
from  the  plant  of  his  employer."  Clearly,  Mr.  Bowman  was 
carrying  on  a  hazardous  employment  when  as  general  contractor 
he  repaired  buildings  or  roads  or  did  any  of  the  various  things 
enumerated  in  the  schedule  of  the  policy  of  insurance  already 
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quoted.  The  terms  of  the  policy,  in  answer  to  the  question,  where 
the  factories  and  work  places  of  the  employer  are  located,  give, 
"  Washingtonville,  and  elsewhere  in  New  York  state."  Mr.  Bow- 
man was  placed  on  the  stand  and  testified  as  follows :  ''  Q.  This 
estate  of  120  odd  acres  had  not  been  occupied  or  used  for  probably 
the  last  10  or  12  years?  A.  Probably  16  years.  Q.  After  taking 
possession  of  this  farm  or  estate  in  June,  1918  and  up  to  and 
including  the  date  of  this  accident  had  you  operated  this  place 
such  as  having  cattle  on  it  or  tilling  the  soil  ?  A.  No.  Q.  From 
the  date  of  purchase  up  to  and  including  the  date  of  accident 
what  did  you  do,  if  anything,  on  this  estate?  A.  I  remodelled 
all  the  buildings  on  the  place.  The  farm  buildings  proper  were 
in  tumbled-down  condition  and  in  no  fit  shape  to  receive  any 
animals  and  it  was  necessary  to  repair  and  remodel  these  build- 
ings so  that  in  the  future  I  could  dispose  of  it  at  a  reasonable 
margin  or  profit  I  am  not  a  farmer  and  know  nothing  about 
farming.  I  did  it  as  a  matter  of  speculation.  Q.  You  tore  down 
old  bams  ?  A.  I  did.  Q.  Did  Mr.  CVDell  assist  in  the  labor  work 
—  in  tearing  down  ?  A.  He  did.  Q.  You  also  built  a  new  barn, 
100  X  30.  Did  Mr.  O'Ddl  assist  in  doing  that  work?  A.  He 
did.  Q.  Yon  also  built  a  silo  ?  A.  Put  up  a  silo.  The  silos  come 
knocked  down  and  you  set  them  up.  Q.  Also  a  large  shed  for 
storming  various  kinds  of  wagons?  A.  The  shed  was  constructed 
after  Mr.  O'Dell  was  hurt.  Q.  Since  the  date  of  that  accident 
up  to  now  you  are  stiU  renovating  and  repairing  buildings  on 
that  farm?  A.  Yes.  *  *  *  Q.  Up  to  and  including  noon 
of  October  4th  Mr.  O'Dell  had  assisted  the  carpenters  and  masons 
etc.,  on  the  place?  A.  He  had  been  doing  the  necessary  labor 
work  as  requested,  perhaps  carrying  lumber,  trees,  mixing  con- 
crete. Q.  You  averaged  from  4  to  6  men  on  this  job  at  various 
times  ?  A.  From  3  to  5  men  most  of  the  time.  Q.  Now,  on  the 
afternoon  of  October  4th,  1918,  Mr.  O'Dell  came  to  you  and 
stated  that  he  had  finished  the  work  you  previously  had  told 
him  to  do,  had  he  not  ?  A.  He  did.  Q.  What  did  you  instruct 
him  to  do  at  that  time?  A.  I  told  him  the  orchard  was  in  bad 
conditi(m  and  the  trees  would  need  taking  care  of  —  need  prun- 
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ing —  some  had  some  apples  on — to  take  the  apples  off.  *  *  ♦ 
Q.  You  never  got  any  profit  from  the  apples?  A.  No,  I  don't 
know  anything  about  the  farming  business.  I  had  a  few  good 
men  and  wanted  to  keep  them  busy  so  as  to  have  them  later  on. 
Com.  Curtis:  In  other  words,  you  had  no  idea  of  running  this 
as  a  farm  i  A.  None  at  all.  I  figured  if  I  could  turn  the  thing 
over  into  condition  and  get  my  money  back  I  would  be  doing 
a  duty  to  my  men  at  the  same  time  if  I  kept  them  occupied. 
I  knew  if  not  they  would  be  obliged  to  go  to  some  ammunition 
plant  to  get  work.  Q.  You  were  improving  this  property  with 
the  idea  of  making  some  mon^  on  it  if  possible  ?  A.  Absolutely." 
If  it  be  found,  as  I  think  it  should,  that  the  principal  busi- 
nesB  of  Mr.  Bowman  was  hazardous  within  the  meaning  of  the 
Compensation  Law,  I  think  all  his  employees,  including  the 
claimant,  were  covered  by  the  policy  issued  to  him  by  the 
Travelers'  Insurance  Company.  I  have  examined  the  opinion  of 
the  court  in  the  case  of  Coleman  v.  Bartholomew,  where  a  work- 
man repairing  the  roof  of  a  bam  was  held  to  be  engaged  in 
farm  labor,  but  I  note  in  that  case  that  the  court  said  that  Mr. 
Bartholomew  was  a  farmer  as  well  as  a  lawyer  and  there  was  no 
claim  in  that  case  that  the  bam  was  being  repaired  for  any  other 
reason  than  to  be  used  by  Mr.  Bartholomew  in  conducting  the 
farm.  In  the  present  case  the  employer  never  used  the  property 
which  he  was  repairing  for  farm  purposes  and  never  intended  to. 
He  was  renovating  it  and  putting  it  in  condition  for  sale,  as  a 
part  of  his  regular  business  of  general"  contracting.  The  insur- 
ance carrier  insists  that  even  so,  the  claimant  was  performing 
farm  labor  at  the  time  of  his  injury.  This  contention  I  think 
is  disposed  of  by  the  decision  of  the  court  in  the  case  of  Clark 
V.  Sherman,  in  which  an  award  was  made  and  unanimously 
affirmed  by  the  Appellate  Division  on  the  22d  day  of  May,  1918. 
In  that  case  the  employer's  general  business  was  that  of  canning 
farm  produce  for  the  market.  In  conjunction  with  the  canning 
business  they  had  a  seventy-five  acre  farm  partially  planted  with 
beans.  The  claimant  in  that  case,  as  in  this,  was  not  generally 
employed  to  do  farm  labor,  but  was  employed  in  the  canning 
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factory.  On  the  day  of  his  injury,  however,  a  frost  threatening, 
he  was  directed  by  his  employer  to  go  to  the  farm  and  help  harvest 
the  beans  to  prevent  their  being  bitten  with  the  frost.  While  so 
engaged  he  received  an  injury  which  resulted  in  the  loss  of  an 
eye.  The  award  made  was  confirmed  on  the  ground  that  the 
work  which  the  claimant  was  performing  was  incidental  to  his 
r^ular  employment  in  the  cannery  and  I  think  in  the  present 
case  the  plaintiff's  injury  can  be  said  to  have  been  received  while 
employed  in  something  that  was  incidental  to  the  contracting 
work  which  the  employer  was  carrying  on  for  the  purpose  of 
speculation,  in  this  old  abandoned  farm  property,  and  for  this 
reason  I  advise  that  the  award  be  confirmed. 

On  the  9th  day  of  April,  1919,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch  and  Perkins,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Antoon  Ai^bebts,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against  E.  J. 
Babton  Liohtebaob  Company,  Employer;  Tbavelbbs' Insubt 
ANCE  Company,  Insurance  Carrier 

Disability  Case  No.  43736 

In  the  Matter  of  the  Claim  of  Anna  Albebts,  Widow,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  on  Account 
of  Ae  Death  of  Antoon  Albebts,  against  E.  J.  Babton 
LiGHTEBAOE  CoMPANY,  Employer;  Tbavelsbs'  Insubanoe 
Company,  Insurance  Carrier 

Death  Case  No.  201069 

(Decided  April  9,  1919) 

Tuberenlosia  eauaed  1>y  exposure.  ^ 

The  lighter  of  which  deceased  was  captain  sprung  a  leak  and  sank 
in  the  East  river  on  January  30,  1918,  a  bitter  cold  day.     Deceased 
was  submerged  and  had  to  travel  a  considerable  distance  in  his  wet 
foATB  Dkpt.  Rkpt.— Vol.   19        34 
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clothes  to  get  to  his  home.  Pleurisy  and  pneumonia  developed,  termi- 
nating in  tuberculosis,  which  caused  his  death  on  Noyember  23,  1918. 
Held,  that  tuberculosis  was  brought  oa  by  exposure.    Award  made. 

These  claims  grow  out  of  an  accident  to  Antoon  Alberts  January 
30,  1918,  and  his  subsequent  death  on  November  23,  1918. 

The  injured  man  made  a  claim  for  compensation  in  his  lifetime 
and  was  orally  examined  at  a  considerable  length  before  his  death. 
After  his  death,  claim  for  death  benefits  was  filed  by  his  widow. 
'Under  the  decision  in  the  O^sau  case  (19  State  Dept.  Rep.  444) 
a  personal  representative  of  deceased  will  have  to  be  appointed 
before  an  award  for  disability  can  be  made.  Assuming  that  that 
will  be  done,  the  cases  may  be  considered  together. 

The  carrier  raises  the  question  of  notice  and  claims  .that  the 
death  was  not  due  to  the  accident. 

H.  C.  Meyers,  for  claimant. 

E.  A.  Willoughby,  for  insurance  carrier. 

Lyon,  Commissioner. —  On  January  30,  1918,  the  deceased 
was  captain  of  the  lighter  Era  loaded  with  carbide,  which  sprung 
a  leak  in  the  East  river  and  sunk  at  a  pier  in  Brooklyn.  He  testi- 
fied that  he  was  submerged,  before  the  lighter  sunk,  up  to  his 
waist  and  that  he  went  to  his  home,  a  considerable  distance,  in 
bitter  cold  weather,  with  his  wet  clothes  on.  Shortly  afterwards 
he  contracted  lobar  pneumonia  and  pleurisy  and  subsequently  died 
of  tuberculosis. 

The  carrier  questions  the  fact  of  an  accident  at  all,  but  I  think 
it  is  abundantly  proven.  Deceased  testified  to  it  positively  in  his 
lifetime.  He  told  his  wife  of  it  on  reaching  home.  She  testifies 
that  his  clothes  were  then  wet.  Dr.  Lyons  called  in  three  weeks 
later  was  told  of  the  accident  by  deceased.  Unless  these  people 
are  all  guilty  of  perjury  the  accident  is  abundantly  established. 
No  written  notice  of  the  accident  was  given.  It  is  claimed  that  the 
employer  did  not  have  such  knowledge  of  the  accident  that  we 
can  find  that  it  and  the  carrier  were  not  prejudiced  by  failure  of 
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notice  in  writing.  Mrs.  Alberts  testified  that  she  went  to  the 
employer's  office  the  next  day  and  told  the  person  in  charge  of 
the  accident  In  any  event,  the  employer  on  the  night  of  the  acci- 
dent sent  two  men  to  deceased's  home  to  procure  an  affidavit  of  the 
facts  of  the  sinking  of  the  lighter,  and  while  they  profess  to  be 
ignorant  of  the  wetting  of  Mr.  Alberts,  it  is  hardly  probable  that 
they  did  not  learn  of  it  and  report  it.  A  few  days  later  the 
employer  wrote  deceased  enclosing  papers  to  be  signed  before  a 
notary,  apparently  in  connection  with  a  claim  for  compensation 
to  be  made  by  him  against  the  owner  of  the  boat  in  New  Jersey. 
On  all  this  evidence  I  think  the  employer  knew  of  the  accident  to 
the  deceased  and  that  we  should  find  that  the  employer  and  carrier 
were  not  prejudiced  by  the  failure  to  put  the  notice  of  the  accident 
in  writing.  It  follows  that  decedent's  claim  for  compensation  has 
been  established. 

The  widow's  claim  for  death  benefits  depaids  upon  a  connection 
being  established  between  his  wetting  on  January  thirtieth  and 
his  death  from  tuberculosis  on  November  twenty-third. 

On  the  day  of  the  accident  the  weather  was  freezing  cold  and 
the  river  filled  with  ice.  Mr.  Alberts  was  compelled  to  ride  a 
considerable  distance  in  his  wet  clothes.  Mrs.  Alberts  says  he 
was  thoroughly  chilled  and  it  was  a  considerable  time  before  he 
could  be  warmed.  She  says  he  was  sick  continuously,  though  she 
did  not  call  a  doctor  until  February  twentieth.  The  doctor  on 
February  twentieth  found  him  suffering  with  pleurisy  and 
pneumonia,  or  perhaps  pleura-pneumonia.  Dr.  Lyons  treated 
deceased  for  several  months  and  certified  on  July  thirtieth  that  he 
was  suffering  from  "  chronic-pneumonia  and  pleurisy."  He  is  ol 
the  opinion  that  the  wetting  and  subsequent  exposure  brought  ok 
the  pneumonia  which  had  the  not  unusual  termination  in  tubercu- 
losis and  in  this  I  agree,  and  advise  an  award  to  the  widow. 

On  the  9th  day  of  April,  1919,  the  Commission  acted  upon  the. 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Perkins  and  Lynch,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  John  Riesesdubssn,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against  Johk 
T.  CuilBk  &  Son,  Employer ;  Fidelity  &  Casualty  Company, 
Insurance  Carrier 

Case  No.  105324 

(Decided  April  9,  1919) 

Failure  of  notice  of  accident  —  award  rescinded. 

When  failure  to  give  notice  of  accident  within  the  statutory  period 
precludes  an  award.    Award  rescinded. 

Lyon,  Commissioner. —  Claimant  scratched  his  neck  on  May 
4,  1918,  while  handling  hides  and  contracted  anthrax.  The  first 
written  notice  of  the  accident  was  on  June  twenty-first  It  is 
claimed  that  he  was  unconscious  for  a  time  and  that  for  that 
reason  the  time  to  give  notice  was  extended.  He  was  unconscious 
for  nine  days.  On  claimant's  theory,  his  time  to  give  notice  began 
to  run  on  May  thirteenth.  It  was  thirty-nine  days  later  than  this 
when  the  notice  was  given.  This  does  not  even  meet  the  statute 
as  amended  in  1918  and  which  went  into  effect  on  May  thirteenth 
of  that  year.    See  Laws  of  1918,  chap.  634. 

I  do  not  see  how  under  the  decision  in  Bloomfield  v.  November, 
6  State  Dept.  Rep.  385,  Hynes  v.  Pullman  and  Dorb  v.  Steams 
&  Company  we  can  find  that  the  employer  and  insurance  carrier 
were  not  prejudiced  by  the  failure  to  give  the  notice  of  the  acci- 
dent called  for  by  section  18  of  the  law.  As  said  by  the  court 
in  the  Dorb  case,  "Any  tribunal  assumes  a  heavy  responsibility 
when  it  judicially  determines  that  any  investigation  by  the 
employer  if  seasonably  made  would  have  been  fruitless." 

The  award  should  be  rescinded  for  failure  to  give  the  notice 
required  by  section  18  of  the  Compensation  Law. 

On  the  9th  day  of  April,  1919,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lynch  and  Perkins,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Bigha&d  E.  Agkeslt^  for  Coin> 
pensation  under  the  Workmen's  Compensation  Law,  on  Account 
of  the  Death  of  Richard  E.  Ackeblt,  Jb.,  against  Long 
Island  Railboad  Company,  Employer 

Death  Case  No.  43239 

(Decided  April  16,  1919) 

Employee  of  railroad  company  killed  wUle  riding  to  place  of  work  on  freiglit 
train  —  award  made  —  stepmotker  not  a  dependent. 

The  deceased,  a  crossing  flagman  employed  by  a  railroad  company,  was 
killed  while  riding  on  a  freight  train  from  his  home  to  his  place  of  work. 
He  had  an  employee's  pass  good  upon  trains  with  the  exception  of  two 
express  trains.  The  pass  did  not  exclude  freight  trains.  Held,  that 
deceased  did  not  violate  any  enforced  rule  of  the  railroad  company  and, 
although  he  may  have  been  careless  or  negligent  in  using  a  freight 
train  instead  of  a  passenger  train,  such  carelessness  or  negligence  is 
not  a  bar  to  the  claim ;  that  the  accident  arose  out  of  and  in  the  course 
of  his  employment  and  an  award  should  be  made  to  his  dependents. 
Heldf  further,  that  a  claim  on  behalf  of  the  stepmother  of  deceased 
should  be  disallowed  as  unauthorised  by  the  law. 

Richard  E.  Ackerly,  Jr.,  was  employed  by  the  Long  Island 
Railroad  Company  as  a  crossing  flagman.  His  home  was  in 
Lynbrook  on  one  of  the  lines  of  the  Long  Island  railroad  and  his 
post  of  duty  was  on  the  Rockaway  branch,  another  line  of  that 
railway.  On  June  15,  1918,  the  deceased  left  his  home  at  Lyn- 
brook to  go  to  his  place  of  work,  at  another  point  on  the  line. 
In  doing  so  he  got  upon  a  freight  train  leaving  Lynbrook  and 
which  was  to  go  to  Valley  Stream,  at  which  point  there  was  a 
junction  and  where  he  might  get  a  train  that  would  take  him 
to  his  place  of  work.  In  some  manner,  either  in  attempting 
to  alight  from  the  train  or  otherwise,  he  fell  and  was  killed. 
No  claim  is  made  that  the  employee  was  engaged  in  interstate 
commerce. 

The  claim  is  resisted  on  the  ground  that  the  accident  did  not 
arise  out  of  and  in  the  course  of  employment  and  the  railroad 
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company  specifically  contends  that  the  employee  took  himself 
out  of  his  employment  and  disobqred  the  rules  of  the  company 
in  riding  on  a  freight  train. 

Martin  A.  Springsteed,  for  the  claimant 

Dominic  Griffin,  for  the  employer. 

Sateb,  Commissioner. — The  principal  objection  made  to  the 
allowance  of  this  claim  is  that  the  accident  did  not  arise  out  of 
and  in  the  course  of  the  employment  of  the  deceased  workman. 
Did  he,  by  riding  on  a  freight  train  from  his  home  to  his  place 
of  work,  commit  such  a  breach  of  the  rules  of  the  company  as  to 
debar  this  claimant  from  the  right  to  death  benefits?  I  do  not 
think  he  did.  Th§  deceased  workman  was  furnished  with  an 
employee's  pass,  good  upon  trains  of  the  Long  Island  railroad. 
On  the  face  of  it,  the  pass  explicitly  stated  that  it  was  not  good 
for  passage  on  two  numbered  trains,  which  apparently  were 
limited  express  trains.  It  was  not  expressly  stated  on  the  pass 
that  it  was  not  good  for  passage  on  a  freight  train.  Considerable 
testimony  was  given  tending  to  show  that  the  pass  was  not 
good  for  passage  on  a  freight  train  unless  specifically  endorsed 
on  the  back  that  it  was  good  for  passage  on  freight  trains.  There 
is  nothing  in  the  record  that  suggests  that  requirement,  of  such 
endorsement  on  a  pass,  had  ever  been  made  known  to  the  deceased. 
On  the  other  hand,  some  .witnesses  have  testified  that,  as  con- 
ductors on  freight  trains  of  the  Long  Island  Railroad  Company, 
they  had  frequently  permitted  employees  to  ride  upon  their 
freight  trains  when  they  had  an  employee's  pass  regardless  of 
whether  it  was  endorsed  as  being  good  for  passage  on  freight 
trains  or  not 

There  is  precedent  in  the  decisions  of  the  Commission  for 
holding  that  an  employee,  riding  on  a  freight  train,  did  not  take 
himself  out  of  his  employment.  In  Matter  of  Avanzato  v.  Erie 
Railroad  Co.,  4  State  Dept  Rep.  397,  the  Industrial  Commission 
made  an  award  on  account  of  the  death  of  one  Avanzato  who  was 
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proceeding  with  his  tools  from  the  bunk  car  where  he  slept  to  a 
point  along  the  tracks  where  he  was  to  work,  and  in  doing  so 
undertook  to  catch  on  a  freight  train  and  fell  under  the  train. 
In  the  case  of  Grimshaw  v.  Lake  Shore  &  Michigan  Southern 
Railway  Company,  205  N.  Y.  371,  the  Court  of  Appeals  sus- 
tained judgment  in  favor  of  the  plaintiff,  who  was  a  workman 
and  who  wa?,  at  the  time  of  the  accident,  riding  upon  the  loco- 
motive, upon  which  he  was  not  authorized  to  ride.  In  that  case 
there  were  rules  of  the  company  which  provided  that  no  unau- 
thorized person  should  be  permitted  to  ride  on  the  engines.  The 
court  said  (p.  876):  "The  tendency  of  the  courts  is  to  hold 
that  a  person  riding  upon  a  train  other  than  a  passenger  train 
with  the  consent  of  those  in  charge,  although  against  the  rules 
of  th©  company  of  which  he  is  ignorant,  is  to  be  deemed  a  licensee 
rather  than  a  trespasser.  (See  Lemasters  v.  Southern  Pacific 
Co.,  131  Cal.  105.)" 

The  railroad  company  has  sought  to  show  that  the  action  of 
the  deceased  was  a  violation  of  one  of  the  rules  of  the  company 
and  has  cited  the  rule  in  regard  to  the  duties  of  conductors  or 
freight  trains,  which  provides  that  the  conductor  shall  not  do 
certain  things,  among  other  things  *'  not  permit  unauthorized 
persons  to  enter  the  cars,  handle  freight,  or  ride  upon  the  train." 
I  have  been  unable  to  find  in  the  entire  book  of  rules  of  the 
company,  however,  any  rule  that  defines  an  "unauthorized  per- 
son" as  regards  a  freight  train.  It  may  well  be  that,  having 
a  general  pass  entitling  him  to  go  between  his  home  and  his 
place  of  work  and  which  jnade  exception  as  to  two  certain  trains 
but  not  as  to  others,  the  deceased  may  have  assumed  that  the 
pass  was  good  for  passage  on  a  freight  train.  In  doing  so  I 
cannot  find  that  he  violated  any  enforced  rule.  His  place  of 
work  was  several  miles  distant  from  his  home,  it  was  necessary 
that  he  travel  on  the  trains  of  the  railroad  company  in  order 
to  get  there.  In  attempting  to  use  a  freight  train,  rather  than 
a  regular  passenger  train,  the  deceased  may  have  been  careless 
or  guilty  of  an  imprudent  act  but  carelessness  or  negligence  is 
not  a  bar  under  the  Workmen's  Compensation  Law. 
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I  find,  therefore,  that  the  accident  arose  out  of  and  in  the 
course  of  employment  and  that  an  award  should  be  made. 

Claim  has  been  filed,  as  dependents,  by  the  father,  stepmother, 
sister  sixteen  and  brother  ten  years  of  age.  The  claim  on 
behalf  of  the  stepmother  must  be  disaUowed,  as  there  is  no  war- 
rant in  law  for  an  award  to  stepmother.  I  find,  however,  that 
the  father  and  two  children  were  dependent  in  some  degree  upon 
the  deceased  at  the  time  of  his  death  and  I  advise  that  the  award 
be  made  accordingly. 

On  the  15th  day  of  April,  1919,  the  Commission  acted  on 
the  foregoing  matter  in  accordance  with  the  foregoing  opinion. 

Lyon,  Perkins  and  Mitchell,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Minnie  Shaw  Pricb,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  on 
Account  of  the  Death  of  Geobge  G.  Pbicb,  against  Pubuo 
Sebvice  Commission,  for  the  First  District  of  the  State  of 
New  York,  City  of  New  York,  Self  Insured  Carrier 

Death  Case  No.  325613 

(Decided  AprU  15,  1919) 

When  chronic  intexititial  nephritis  not  caused  by  traiuna  or  shock — daim 
disaUowed. 

Deceased  died  of  chronic  interstitial  nephritis  more  than  nine  months 
after  having  been  immersed  in  a  pool  of  water  up  to  his  waist  and 
riding  a  considerable  distance  home  in  his  wet  clothes.  He  continued 
to  work  every  day  after  the  accident  for  a  period  of  more  than  two 
months,  when  he  suffered  a  stroke  of  apoplexy  while  at  work.  EM, 
that  chronic  interstitial  nephritis  could  not  have  been  caused  by  a 
trauma  or  shock  from  falling  into  a  pit  of  water.    Claim  disaUowed. 

George  G.  Price  was  an  inspector  employed  by  the  Public 
Service  Commission  for  the  First  District  of  New  York  city. 
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engaged  upon  constmction  of  the  subway  system  of  New  York 
city  and,  on  or  about  November  10  or  17,  1917,  he  met  with  an 
accident  by  stepping  into  a  pit  in  which  there  were  three  or 
four  feet  of  water.  As  the  result  of  such  fall  he  was  immersed 
to  his  waist  or  higher.  He  went  home  in  his  wet  clothing,  travel- 
ing from  the  lower  part  of  New  York  city  to  his  home  in  The 
Bronx.  On  the  following  Monday,  some  two  or  three  days  later, 
he  consulted  a  doctor  and  complained  of  pains  in  his  stomach 
and  a  sore  throat.  He  continued  at  work  every  day  following 
the  accident  until  the  14th  day  of  January,  1918,  at  which 
time  he  was  seized  with  an  apoplectic  stroke  while  at  work,  was 
taken  to  a  hospital  and  treated  and  later  sent  home  and  was 
treated  in  different  places.  Finally,  on  the  28th  day  of  August, 
1918,  he  died  and  the  cause  of  death  was  certified  as  chronic 
interstitial  nephritis. 

The  question  before  the  Commission  is  whether  the  deceased 
came  to  his  death  by  reason  of  the  accident  he  sustained  on 
November  10  or  17,  1917. 

Isaac  E.  Cohen,  Assistant  Corporation  Counsel,  for  the  City 
of  New  York 

Claimant  in  person. 

Satsb,  Conunissioner. —  The  only  question  in  this  case  seems 
to  me  is  whether  the  death  of  the  deceased  workman  can,  with 
reasonable  certainty,  be  traced  to  the  accident  he  sustained  on 
November  10  or  17,  1917.  The  Commission  has  been  presented 
with  a  mass  of  testimony  from  physicians,  some  of  whom  treated 
the  deceased  at  different  times  before  his  death  and  some  of 
whom  testified  as  experts  but  not  having  treated  the  deceased 
during  his  lif etima  There  is  a  general  agreement,  I  believe, 
among  the  physicians  that  the  diagnosis  is  correct  as  to  the  cause 
of  death,  namely,  that  the  deceased  died  of  chronic  interstitial 
nephritis.  Chronic  interstitial  nephritis,  according  to  weight  of 
medical  opinion,  cannot  be  caused  by  a  trauma  or  shock  such 
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as  was  given  to  this  workman  when  he  fell  into  a  pit  of  water. 
The  theory  has  been  advanced  and  is  supported  by  some  of  the 
medical  testimony  that  a  previously  existing  dormant  nephritis 
was  aggravated  and  activated  by  the  accident  into  an  acute  con- 
dition. Almost  without  exception,  however,  the  medical  men 
agree  that,  if  the  accident  contributed  to  activating  a  dormant 
kidney  disease,  it  woidd  have  become  acute  very  quickly  and 
would  have  manifested  itself  before  January  14,  1918.  The 
fact  that  the  deceased  continued  to  work  continuously  from  the 
date  of  the  accident  until  January  14,  1918,  a  period  of  two 
months  before  he  had  any  acute  manifestation  of  the  kidnq^ 
disease,  would  seem  to  argue  strongly  against  the  possibility  of 
the  accident  being  a  contributory  factor. 

All  of  the  physicians  who  testified  that  they  had  treated  the 
deceased  during  his  lifetime,  with  one  exception,  treated  him 
subsequent  to  the  apoplectic  stroke  in  January,  1918,  only  one 
treated  him  between  the  time  of  the  accident  and  the  apoplexy 
and  then  on  only  one  occasion.  That  physician,  three  days  after 
the  immersion,  found  the  deceased  suffering  with  colitis  and 
tonsilitis.  He  did  not,  apparently,  make  a  thorough  examina- 
tion and  did  not  again  see  the  deceased.  It  is  unfortunate  that 
we  have  no  definite  record  of  the  progress  of  the  disease  between 
the  time  of  the  accident  and  the  time  when  it  made  its  acute 
manifestation  on  January  14,  1918.  I  am,  therefore,  of  the 
opinion  that  we  cannot  find  that  death  was  due  to  an  accident 
arising  out  of  and  in  the  course  of  the  employment 

There  has  been  also  an  issue  raised  as  to  failure  to  give  notice 
by  the  deceased  employee  of  the  city  of  New  York.  That  ques- 
tion need  not  be  discussed  at  this  time  if  my  conclusion  is  cor- 
rect on  the  point  discussed  above. 

I  advise  that  the  claim  be  disallowed. 

On  the  15th  day  of  April,  1919,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing  opinion. 

J^yon,  Perkins  and  Mitchell,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Jessi:^  Kade,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Qreenuut 
CoMPAmr,  Employer ;  Zubioh  Oenebal  Accident  Inbubaitce 
Company,  Insurance  Carrier 

Case  No.  58223 

(Decided  April  23,  1919) 

Pyonephrodi  cauMd  hy  injury  in  Ufting  heavy  article. 

Claimant,  a  healtliy  woman  thirty-four  years  of  age,  received  an 
injury  in  lifting  some  heavy  stock  in  a  department  store.  Although 
she  continued  to  do  light  work  at  the  store  after  the  accident,  she  com- 
plained constantly  of  pain  in  her  back  and  side.  Her  condition  wor- 
ried the  doctors  and  nurses  connected  with  the  store.  She  was  Anally 
persuaded  to  undergo  an  operation,  which  was  performed  at  a  hospital, 
and,  although  she  partially  recovered,  she  became  ill  again  and  is  now 
dying.  Evidence  examined  and  held  that  claimant's  disability  was 
caused  by  pyonephrosis,  resulting   from   the   injury  received.     Award 

The  claimant  in  this  case  is  Jessie  Kade,  a  woman  thirty-four 
years  of  age,  who  was  employed  as  a  saleswoman  by  Greenhut  ft 
Company,  Eighteenth  street  and  Sixth  avenue.  New  York  city. 
She  worked  at  Greenhut's  for  about  seven  years  and  on  the  18th 
day  of  July,  1917^  she  sustained  an  injury  which  was  reported  by 
the  employer  on  that  same  data  While  arranging  some  heavy 
stock  consisting  of  galvanized  iron  washtubs,  she  lifted  a  pile  of 
tubs  and  at  that  moment,  in  her  own  words,  ^^  felt  something  snap 
inside  her»"  As  a  result  of  either  the  strain  or  the  injury,  she  fell 
sidewise  and  backwards,  striking  the  left  side  of  her  back  against 
a  pile  of  tubs  on  the  floor.  A  fellow  employee  observed  the  aoci* 
dent,  and  went  to  her  assistance.  Miss  Kade  fainted,  but  was  soon 
brought  around  and  assisted  by  the  fellow  employee,  Mrs.  Jaslow, 
into  the  washroom.  Mrs.  Jaslow  assisted  her  to  the  toilet,  where 
she  urinated,  passing  a  considerable  amount  of  blood  with  the 
urine.    The  fellow  employee  called  the  store  nurse  who  took  her 
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to  the  hospital  on  the  fifth  floor,  where  she  was  treated  by  the 
store  physician.  This  physician  in  the  report  made  to  the  Com- 
mission on  the  date  of  the  accident,  refuses  to  state  his  opinion  as 
to  the  extent  or  probable  duration  of  the  injury. 

Miss  Kade,  the  claimant,  remained  in  the  store  hospital  for  the 
remainder  of  the  day  of  the  accident  She  returned  to  work  the 
next  day,  and  regularly  thereafter,  reporting,  however,  to  the 
store  doctor  and  nurse  for  treatment  for  a  considerable  tima  She 
went  to  the  doctor  every  other  day  to  have  her  side  strapped  up. 
She  complained  to  fellow  employees  of  the  continuance  of  severe 
pain  in  her  side.  The  fellow  employee  who  testified  stated  that 
she  complained  for  a  long  time,  several  months,  and  every  day 
also  that  from  the  day  of  the  injury  she  stooped  over,  and 
that  she  frequently  saw  her  holding  her  hand  over  her  left  side 
where  the  pain  was  located.  The  claimant  continued  at  work, 
although  under  the  care  of  physicians,  until  the  middle  of 
December,  1917,  when  she  became  acutely  ill  and  called  her 
family  physician,  who  first  diagnosed  the  case  as  influenza, 
on  the  basis  of  her  symptoms  of  fever  and  chills  with  pains  and 
aches  all  over  her  body  and  the  history  of  a  drenching  in  a  rain 
storm  the  day  befora  After  treating  for  a  few  days,  the  family 
physician  decided  that  he  had  made  a  wrong  diagnosis,  and  after 
urine  examination,  changed  his  diagnosis  to  pyonephrosis. 

He  sent  her  to  St.  Francis  Hospital,  where  she  was  admitted  to 
the  medical  side  on  an  admitting  diagnosis  pyonephrosis.  The 
hospital  physicians  confirmed  this  diagnosis,  and  a  few  days  later 
she  was  transferred  to  the  surgical  side  and  operated  upon  by  Dr. 
F.  0.  Edgerton,  who  removed  the  left  kidney,  which  he  describes 
as  being  an  unusually  large  pus  kidney.  She  was  confined  to  the 
hospital  for  several  months,  partially  recovered,  became  ill  again, 
and  is  now  dying. 

The  principal  question  to  be  determined  is  whether  the  claim- 
ant is  entitled  to  compensation  for  disability  growing  out  of  the 
injury.  The  award  in  this  case  was  disallowed  by  our  Deputy  on 
the  ground  that  the  disability  was  not  caused  by  the  injury,  and  the 
case  comes  to  us  for  review  at  the  instance  of  the  claimant. 
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Chas.  E.  Buchner,  for  claimanl 

Philip  J.  O'Brien,  for  infiforance  carrier. 

Peekins,  Commissioner. —  The  controversy  in  this  case  seems 
to  center  around  the  medical  opinion  as  to  whether  or  not  the 
injury  of  July  eighteenth,  which  is  admitted  by  all,  could  have 
resulted  in  the  pyonephrosis  which  was  the  immediate  cause  of  the 
disability  of  the  claimant.  All  the  physicians  who  treated  the 
claimant  testified,  as  did  also  Dr.  Lewy,  who  read  their  testimony. 
Dr.  Lewy  also  examined  the  physicians  who  had  treated  the  claim- 
ant, and  was  in  turn  cross-examined  by  counsel  for  the  claimant. 
In  this  case  all  the  physicians  agreed  that  a  blow  on  the  side  or 
back  could  cause  a  lesion  of  the  tissues  of  the  kidney,  which  if 
it  became  infected  later,  would  be  sufficient  to  cause  a  pyonephrosis 
or  that  such  a  blow  might  light  up  an  existing  or  dormant  diseased 
condition  of  the  kidney  in  such  a  way  as  to  cause  an  enlarged  pus 
kidney.  The  physician  who  removed  the  kidney  in  this  case,  and 
his  assistant  who  examined  the  kidney  in  the  laboratory  later  are 
both  perfectly  definite  in  their  statement  that  the  kidney  was  not 
a  tubercular  kidney,  and  that  this  particular  pyonephrosis  was 
not  caused  by  a  tubercular  kidney,  which  is  the  commonest  cause 
of  pyonephrosis.  The  main  difficulty  which  Dr.  Lewy  finds  in 
diagnosing  the  pyonephrosis  as  a  result  of  the  injury  of  July  18th 
is  the  length  of  time  between  the  injury  and  the  development  of  the 
complete  disability  in  the  middle  of  December,  1917,  a  period 
of  five  months. 

A  careful  examination  of  the  testimony,  however,  shows, 

First,  that  Jessie  Kade  was  an  unusually  healthy  girl.  She 
weighed  185  pounds,  and  has  a  record  of  seven  years  of  service 
lit  the  Greenhut  store  without  a  single  day's  absence  for  illness. 
Also  in  the  five  years  previous  to  her  present  illness  she  had 
called  her  family  physician  only  once,  and  then  for  a  slight  attack 
of  tonsilitis  which  lasted  but  a  couple  of  days. 

Second,  that  from  the  day  of  her  injury,  July  18,  1917,  she  was 
never  quite  well,  that  she  complained  constantly  of  pain  in  her 
back  and  side,  that  she  was  an  object  of  special  consideration  at 
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the  Greenhut  store,  where  they  gave  her  lighter  work  to  do,  and 
that  she  was  also  the  object  of  some  solicitude  on  the  part  of  the 
doctors,  nurses  and  welfare  workers  connected  with  the  Greenhut 
store  throughout  that  entire  period.  Within  a  short  time  after 
the  injury  the  store  physician,  Dr.  Eichberg,  suggested  an  internal 
examination  to  determine  the  cause  of  her  difficulty.  She  would 
not  permit  a  physician  to  make  an  internal  examination,  but 
finally  the  physician  of  the  store  felt  that  the  case  was  so  serious 
that  he  asked  the  welfare  worker,  one  L.  L.  Ray,  to  persuade  Miss 
Kade  to  go  to  a  woman  physician  for  an  internal  examination. 
Miss  Ray  persuaded  her  to  do  so,  and  on  September  thirtieth  wrote 
a  letter  to  Dr.  Tompkins  of  168  East  Thirty-seventh  street,  intro- 
ducing Miss  Kade,  in  which  she  says :  "  She  hurt  herself  a  few 
weeks  ago.  She  is  very  much  in  need  of  good  advice  in  regard  to 
medical  or  surgical  attention."  This  following  of  the  case  from 
the  eighteenth  of  July  to  the  thirtieth  of  September  by  the  medi- 
cal and  welfare  staff  of  the  Greenhut  store  would  seem  to  show 
that  they  were  concerned  about  her  condition. 

Third,  the  kidney  when  removed  was  very  large,  so  large  that  it 
was  the  cause  of  comment  on  the  part  of  the  physician  who  oper- 
ated, and  who,  in  describing  his  operation,  testified  that  the  dis- 
eased kidney  was  of  long  standing,  and  he  used  the  words  "  great 

big." 

Therefore,  I  believe  there  is  no  doubt  that  the  claimant  who  was 
an  unusually  healthy  woman  sustained  an  injury  to  her  left  kidney 
on  the  eighteenth  of  July,  that  from  that  time  on  a  kidney 
difficulty  was  developing  slowly,  which  difficulty  became  acute 
in  the  middle  of  December,  when  she  took  to  her  bed  and  the 
period  of  disability  began. 

The  testimony  also  brings  out  the  fact  that  the  woman  physi- 
cian to  whom  she  was  sent  on  September  thirtieth  diagnosed  her 
case  as  a  retroversion  of  the  uterus  and  a  dropped  right  kidney. 
Both  of  these  abnormalities  could  be  present  in  conjunction  with 
an  infection  of  the  left  kidney.  Both  of  these  abnormalities  are 
common  in  women,  and  a  physician  discovering  either  one  or  both 
of  these  abnormalities  would  be  justified  in  concluding  that  they 
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were  the  cause  of  the  pain  of  which  the  patient  complained.  The 
family  physician  who  came  to  attend  her  when  she  hecame  acutely 
iU.  in  .the  middle  of  December  made  an  incorrect  diagnosis  of 
influenza.  After  the  second  day  he  became  suspicious  of  the 
correctness  of  his  own  diagnosis  and  began  to  grope  for  other 
clues  to  explain  her  illness.  Her  hospital  admitting  record  states : 
^'  Present  illness  started  ISth  of  December  with  severe  wetting; 
had  chills  and  fever;  pain  in  back  and  joints  and  vomiting.  *  *  * 
and  had  pain  and  burning  on  urination." 

I  believe  that  the  evidence  in  this  case  establishes  the  fact  that 
the  pyonephrosis  with  its  operation  and  attendant  disability  waa 
the  result  of  the  accident  on  July  18,  1917,  and  I  therefore  advise 
that  an  award  be  made  to  date,  the  rate  of  wages  being  computed 
on  the  basis  of  the  claimant's  total  average  weekly  earnings  includ- 
ing wages  and  r^ular  sales  commisaions. 

On  the  23d  day  of  April,  1919,  the  Commission  acted  Oft  the 
foregoing  matter. 

Lyon,  Sayer  and  Mitchell,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Mart  Dbapsb>  Alleged  Widow,  for 
Compensation  under  the  Workmen's  Compensation  Law,  on 
Account  of  the  Death  of  Geobge  O.  Drapbb  against  Inteb- 
NATioNAL  Railway  Company,  Employer;  State  Insubancb 
Fund,  Insurance  Carrier 

Case  No.  1728-B 

(Decided  April  30,  1919) 

Common-law  marriase  not  proven  —  dtim  of  aUeged  widow  disaUowed. 

Claimant  allies  that  8h«  is  the  widow  of  deceafied.  No  marriage 
ceremony  was  ever  performed  between  them.  They  had  no  children. 
Evidence  examined  and  held  insufficient  to  prove  a  common-law  marriage. 
Decision  previously  made  denying  claim  on  failure  of  proof  of  marriage 
affirmed. 


644         State  Depastment  Rbpoets 

[Vol.  19]  state  Industrial  Commission 

An  award  has  been  made  in  this  case  for  fnneral  expenses  of 
$100  and  $100  to  the  State  Treasurer,  in  pursuance  of  subdivision 
7  of  section  15  of  the  law.  The  claim  of  the  mother  has  been 
denied  on  the  ground  of  failure  of  proof  of  dependency,  and  the 
claim  of  this  claimant,  who  alleged  that  she  is  the  widow  of  George 
O.  Draper,  the  deceased,  has  been  denied,  on  the  ground  that  there 
is  no  proof  that  she  was  Drapers  wife  in  his  lifetime. 

The  attorneys  for  the  claimant  ask  for  a  re-hearing,  stating  that 
the  evidence  upon  which  the  former  denial  of  an  award  was  made 
was  unfair  to  their  claimant,  because  she  had  appeared  at  a  hear- 
ing without  the  aid  of  counsel  and  had  inadvertently  given  testi- 
mony which  did  not  place  her  in  the  proper  light  A  hearing  was 
subsequently  had  when  the  claimant  was  present  with  the  aid  of 
counsel  and  that  testimony  is  now  before  us  for  the  purpose  of 
finally  deciding  whether  the  claimant  has  made  out  a  case  for 
compensation,  on  the  ground  of  widowhood.  The  testimony  now 
before  the  Commission  does  not  differ  materially  from  what  was 
before  us  when  the  former  award  was  denied,  with  the  exception 
that  the  claimant  seems  to  have  been  instructed  to  be  a  little 
more  careful  in  giving  her  testimony. 

It  appears  that  the  claimant  some  thirty-five  years  ago  married 
one  Edward  Johnson,  that  she  lived  with  him  for  ten  or  twelve 
years  when  he  left  her  and  that  some  ten  or  twelve  years  after- 
wards she  went  to  live  with  the  deceased,  George  O.  Draper.  No 
marriage  ceremony  was  ever  performed  between  Draper  and  the 
claimant  and  so  far  as  appears  there  was  no  issue  of  the  relation- 
ship. The  deceased  and  the  claimant  lived  together  in  various 
places  in  and  near  Buffalo,  he  paying  the  household  bills  and  the 
claimant  was  frequently  known  in  the  neighborhood  as  Mrs. 
Draper.  About  eight  months  before  Draper's  death,  the  claimant 
and  Draper  had  a  disagreement  and  Draper  left  the  claimant  and 
they  never  thereafter  lived  together,  although  the  claimant  states 
that  he  would  meet  her  occasionally  and  give  her  some  money  for 
her  support. 

The  question  to  be  determined  is  whether  the  relation  between 
the  claimant  and  Draper  was  meretricious  or  was  that  of  a  com- 
mon-law-marriage. 
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C.  £.  Lad<},  for  claimant. 

Mr.  Hawks,  for  inaurance  carrier. 

Lyon,  Commissioner. —  I  believe  it  was  held  in  the  case  of 
Ziegler  v.  Cassidy^s  Sons,  220  N.  Y.  98,  that  a  common-law  mar- 
riage wasn't  valid  if  contracted  between  the  years  1901  and  1907. 
Bearing  this  date  in  mind,  the  testimony  of  the  claimant  as  to  the 
exact  time  when  she  went  to  live  with  Draper  is  important.  In 
the  testimony  taken  at  the  last  hearing  April  3,  1919,  the  claimant 
testified  as  follows:  Q.  When  did  you  first  begin  to  live  with 
George  Draper?    A.  About  twelve  years  ago." 

It  will  be  noticed  that  this  answer  is  just  sufficient  to  put  the 
date  of  the  alleged  common-law  marriage  beyond  the  period  when 
such  a  marriage  was  unlawful  in  the  State  of  New  York,  or 
probably  beyond  that  period,  since  if  taken  literally  it  would  bring 
the  marriage  in  the  early  part  of  1907.  Turning  now  to  the  testi- 
mony given  by  the  claimant  on  January  3,  1918,  at  the  time  when 
her  attorneys  claim  that  she  was  not  represented  by  counsel,  we 
find  the  following:  Q.  Thirty-four  years  ago  you  married  John- 
son; 33  years  ago  Johnson  left  you  and  13  years  ago  you  went  liv- 
ing with  Draper;  you  lived  with  him  12  years  and  8  months, 
approximately,  you  did  not  live  with  him  ?    A.  Yes." 

This  thirteen  years  from  1918  would  place  the  time  when  the 
relationship  with  Draper  began  in  1905.  That  is  during  the 
period  when  co^unon-law  marriages  were  invalid  under  the  Ziegler 
decision.  It  may  be  true  that  the  claimant's  indefiniteness  as  to  the 
exact  time  when  she  went  to  live  with  Draper  was  an  inadvertance 
alid  that  her  former  testimony  placing  the  time  of  the  beginning 
of  their  relationship  in  a  period  when  common-law  marriages  were 
invalid  is  a  coincidence,  and  that  her  corrected  testimony  i^  more 
nearly  the  truth,  but  one  cannot  escape  the  suspicion  tha4:  the 
latter  testimony  is  at  least  tinged  with  the  idea  of  its  being  neces- 
sary in  Older  to  escape  the  prohibited  period. 

There  still  remains  the  question  of  the  claimant's  capacity  to 

contract  the  marriage  with  Draper  at  the  time  when  she  claims 
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the  common-law  marriage  was  entered  into.  It  is  true  that  her 
husband,  Johnson,  had  left  her  some  eight  or  ten  years  before  and 
it  is  the  claim  of  her  attom^s  that  that  gave  her  xmder  the  statute, 
perfect  freedom  to  contract  a  new  marriage,  but  I  think  this  is 
not  so.  The  statute  relied  on  by  the  attorneys  for  the  claimant 
does  not  put  the  claimant  in  the  position  of  a  divorcee.  It  is 
intended  I  think  to  prevent  a  prosecution  for  bigamy,  if  in  good 
faith  she  contracts  a  second  marriage  in  the  firm  belief  that  her 
former  husband  is  dead,  but  it  must  be  a  bona  fide  belief  after 
proper  investigation,  as  was  said  in  the  case  of  Qall  v.  Gall,  114 
N.  Y.  109 :  "  He  decides  the  question  as  to  his  right  to  remarry 
for  himself,  without  application  to  any  court  or  public  authority. 
The  whole  responsibility  rests  upon  him.  He  cannot  shut  his  eyes 
and  ears  and  justify  a  second  marriage  because  for  five  years  he 
did  not  hear  of  his  wife.  Did  he  try  to  hear  of  her?  Did  he 
honestly  believe  she  was  dead?  Did  he  make  inquiry?  Were 
the  circumstances  such  that  a  reasonable  man,  honestly  desiring  to 
learn  the  truth,  would  have  made  inquiry  ? '' 

In  this  case  the  claimant  says  that  she  heard  her  husband  went 
to  Saginaw,  Mich.,  and  that  the  only  attempt  she  ever  made  to  find 
out  whether  he  was  living  was  that  her  daughter  at  one  time 
inquired  in  Saginaw,  Mich.,  whether  any  one  there  knew  him.  In 
fact,  there  is  direct  evidence  in  the  case  tending  to  show  that  the 
claimant  knew  when  she  went  to  live  with  Draper  that  her  former 
husband  was  living.  Mrs.  Helena  Draper,  mother  of  the  deceased, 
testified  as  follows :  "  Q.  Did  your  son  and  she  go  to  living 
together  in  less  than  seven  years  after  her  husband  deserted  her  ? 
A.  He  (meaning  husband)  was  here  in  the  city  after  they  went  to 
living  together.  Q.  Her  husband  appeared  after  .your  son  went 
living  with  her?    A.  Yes,  she  told  me." 

On  such  testimony  as  this,  coupled  with  the  statement  of  the 
claimant  herself,  it  is  not  possible  to  find  that  the  claimant  made 
a  bona  fide  attempt  to  learn  whether  her  husband  was  living  or 
not  when  she  entered  into  relations  with  the  deceased.  Draper. 
The  relation  between  the  two  therefore  began  meretriciously  and 
until  there  is  positive  proof  to  the  contrary,  will  be  presumed  to 
have  so  continued. 


